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ADVERTISEMENT. 


The  pablisher  has  been  induced  bj  the  snccess  which  has 
attended  the  series  of  Surrogates'  Eeports  begun  by  Mr.  Sur- 
rogate Bradvoed,  and  the  fact  that  no  similar  series  of 
Beports,  embracing  cases  of  Surrogate  or  Probate-law  ex- 
dusivelj,  exists  in  this  country,  to  continue  the  series,  some- 
what enlarging  their  scope. 

It  is  intended  to  include  cases  of  value  determined  in 
the  several  Surrogates'  Coarts  of  this  State,  and  also  cases 
in  the  Supreme  Court,  and  Court  of  Appeals,  turning  on 
questions  of  Probate-lai*^  purely,  and  which  are  of  perma- 
nent value  in  this  branch  of  the  law. 

In  the  preparation  of  the  present  volume  the  editor  has 
enjoyed  the  advantage  of  Judge  Bbadfobd*s  valuable  co- 
operation, and  especially  in  the  preparation  of  the  highly 
important  case  of  Ddafidd  v.  Parish, 

The  table  of  Ca»e%  Oited^  prefixed  to  the  volume,  is 
deemed  to  be  of  no  little  value  to  the  working  lawyer ; — ^the 
aaefolness  of  such  a  table  having  long  been  recognized  by 
the  British  Beporters. 
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Delafield  V.  Parish. 

In  the  Matter  cf  Proving  the  Last  Will  omd  Testament  ef 

Henbt  Parish,  decerned. 

a  mere  intentiaQ  to  revoke  a  wiU  never  e^ctoates  an  expirees  revocation. 
The  most  satisfiBctoiy  evidence  that  the  testator  had  repeatedly  and  ex- 
plidtly  declared  a  deliberate  demgn  to  annul  ix  deekKfy  his  wUl  pre- 
viously made,  would  not  anthorize  the  court  to  reject  the  instnunent. 
A  written  statement  to  that  efifect,  in  the  testator's  handwriting,  is  not  a 
valid  revocation,  nnlees  celebrated  according  to  the  forms  prescribed  bj 
the  statute. 

k  legal  act  of  revocation  most  be  performed  ammo  et  facto.  There  most 
concor  both  the  intention  and  the  act.  Intention,  or  mere  purpose,  to 
become  legally  operative,  must  be  expressed  in  a  legal  way.  To  desigo 
to  do,  and  to  do,  are  not  the  same.  The  act  implies  and  embraces  the 
intention,  bat  the  mere  naked  intention  does  not  indnde  and  comprise 
the  act 

At  common  law  there  oould  be  a  revocation  of  a  will  implied  from  dream- 


There  were  two  clatwos  of  such  implied  revocations :  FirsL  Bach  as  were 
declared  by  tiie  law,  in  view  of  a  change  in  the  testator's  eircomstanoQC, 
eqiedally  his  iamily  relations,  since  the  execution  of  the  will,  and  which 
eflbeted  a  total  revocation  of  the  will  and  all  its  dispositions.  This  class 
was  received  in  consideration  by  the  probate  courts.  It  was  accordingly 
an  established  rule  that  marriage,  and  the  birth  of  isiae,  effected  an 
impBed  revocation  of  a  previous  wiU. 
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Ulthnatelj  the  birth  of  children  (without  a  subfiequent  marriage  after  the 
will  was  made),  in  oonj  unction  with  other  alteratloiiB  in  the  testator's 
dicumstances,  was  held  sufficient  to  establish  an  implied  revocation. 

An  alteration  in  the  testator's  drcumstanoes,  when  that  alteration  did  not 
include  as  one  of  its  essential  ingredients  either  marriage,  or  the  birth 
of  issue,  has  never  been  held  to  revoke  a  previous  will. 

Second.  The  second  class  of  implied  revocations  at  common  law  were  revo 
cations  by  alienation  of  property,  or  such  acts  of  the  testator  in  regard 
to  his  property,  as  indicated  an  intention  to  exempt  it  from  the  dominion 
of  the  will.  These  revocations  were  implied  from  the  testator's  dealing 
with  the  property  which  was  the  subject  of  testamentary  gift,  and  their 
extent  was  consequently  commensurate  with  the  dealing.  This  dass  of 
revocations  only  affected  the  property  devised,  and  did  not  produce  a 
revocation  of  the  will  per  se;  and  therefore  such  cases  never  came  within 
the  purview  of  the  probate  courts. 

The  whole  subject  of  i^lplied  revocations  in  the  State  of  New  York,  is  now 
controlled  by  statute,  and  no  implied  revocations  are  admitted  except 
those  enumerated  in  the  Revised  Statutes. 

The  will  of  a  competent  testator  stands  as  the  reason  for  the  act,  and  requires 
no  other  evidence  to  support  it,  than  proof  of  due  execution  according  to 
the  ceremonies  prescribed  by  law. 

But  a  different  degree  and  dass  of  proof  are  required  where  the  will  has  been 
made  by  the  intervention  of  the  party  profiting  by  its  provisions,  and  oc- 
cupying relations  of  confidence  and  influence  towards  a  testator  of  weak  or 
doubtful  capacity.  For  example,  where  the  parties  are  in  the  relation 
of  guardian  and  ward,  principal  and  agent,  trustee  and  cestui  que  trust, 
attorney  and  client,  the  court  is  exact  and  scrutinizing  in  its  requisition 
of  the  plainest  evidence  of  volition  and  capacity.  Where  such  relations 
of  confidence  exist,  and  the  party  frames  the  instrument  for  his  own  ad- 
vantage and  benefit,  every  presumption  arises  against  the  transaction. 
In  such  a  case,  it  is  not  necessary  to  prove  fraud  and  circumvention,  bnt 
the  proponent  must  remove  the  su£Q>lcion  by  clear  and  satisfactory  proo£ 

The  principle  involved  in  this  rule  must  be  oansidered  as  relating  rather  to 
the  quawhim  oi  evidence  required  in  such  cases,  than  to  an  actual  con- 
clusion of  fraud  in  &ct. 

And  in  its  application  it  requires  from  the  proponent  evidence,  outside  of  the 
document  itself,  that  the  contents  were  understood  by  the  decedent,  and 
were  conformable  to  his  real  wishes ;  that  the  act  was  the  result  of  free 
volition,  the  actual  will,  wluntas  ipsa,  of  a  competent  mind — and  if  from 
any  cause  such  proof  &il,  probate  must  be  denied. 

Where  the  testator  made  with  due  deliberation  and  under  legsl  advice  his 
will  in  the  year  1848,  whereby,  after  providing  for  his  wife,  and  making 
other  legades,  he  made  his  two  brothers  residuary  legatees,  the  residue 
at  the  time  being  small ; 

And  subsequentiy  in  1849,  when  such  residue  had  increased  very  largely, 
and  he  had  made  no  change  in  the  will,  was  seised  vith  apoplexy,  and 
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after  a  partial  reooveiy  and  the  exhibition  of  8ome  degree  of  intelligenoe^ 
be  made  a  oodidl  in  fiivor  of  bis  wife,  proved  to  have  been  conformable 
in  a  measure  to  intentions  expressed  previous  to  bis  illness ; — Held,  that 
SQcb  codicil  sbonld  be  admitted  to  probate. 
Eddy  also,  in  respect  to  sabseqnent  codicils,  not  supported  by  any  extrinsio 
evidence  of  intention  prior  to  his  illness,  which  were  made  in  favor  of 
his  wife,  while  he  was  in  her  charge,- his  fiacnltles  were  enfeebled  and 
impaired,  and  his  power  of  commonication  and  mental  manifestation 
greatly  affected,  that  the  proof  in  support  of  such  codicils  was  deficient^ 
and  they  should  be  denied  probate. 


Wm.  M.  Evabts  and  Fbancib  B.  Cutting,  /<?r  Proponents, 

Henry  Parish  died  in  the  city  of  New  York  on  the  second 
day  of  March,  1856.  He  left  a  widow,  Susan  M.  Parish, 
two  brothers,  James  Parish  and  Daniel  Parish,  and  two  sis- 
ters, Ann  Parish  and  Mrs.  Martha  Sherman  (wife  of  AUea 
M.  Sherman),  his  heirs-at-law  and  next  of  kin. 

He  left  a  last  will  of  real  and  personal  estate,  bearing  date 
September  20th,  1842 ;  a  codicil  executed  August  29th,  1849, 
and  republished  December  17th,  1849 ;  a  second  codicil  exe- 
cuted September  15th,  1853 ;  and  a  third  codicil  executed 
June  15th,  1854. 

At  the  d^te  of  the  execution  of  his  will,  Mr.  Parish  esti- 
mated his  property  at $732,000 

His  specific  dispositions  of  property  by 
this  will  were : 

To  Mrs.  Parish 

several  namesakes    .... 

acting  executors      .     .     .     • 
his  two  sisters     .     .     ...     . 

"  Daniel  Parish's  seven  children 
James  Parish's  six  children   . 
Mrs.  Kernochan  (his  cousin) 
Mrs.  Parish's  brothers  and  sister 
Mrs.  Payne  (Mrs.  Parish's  aunt) 
Mrs.  Abeel  (his  cousin)     .    .    . 
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$331,000 
60,000 
30,000 
40,000 
70,000 
60,000 
10,000 
80,000 
6,000 
10,000 


696,000 
Passing  tinder  residnary  clause $36,000 
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By  the  thirteenth  clause  of  the  will,  Daniel  Parish  and 
James  Parish  were  made  residuary  legatees  and  devisees. 

The  balance-sheet  of  the  testator's  property,  in  July,  1849, 
shortly  before  the  execution  of  the  first  codicil,  shows,  after 
deducting  debts  and  expense  account,  an  estimated  estate  of 
$898,736  53. 

At  this  time,  the  Barclay-street  dwelling-house  and  the 
Chambers-street  house,  both  left  to  Mrs.  Parish  in  the  will, 
had  been  sold. 

By  the^st  codicil,  the  Union-square  property,  then  their 
place  of  residence,  and  a  store  in  Wall-street,  are  left  to  Mrs. 
Parish.  Both  these  parcels  of  property  were  acquired  after 
the  date  of  the  will. 

By  the  second  codicil,  personal  property,  consisting  of 
stocks  and  bonds  to  a  large  amount,  is  left  to  Mrs.  Parish, 
and  $50,000  is  distributed  to  public  charitable  uses. 

By  the  third  codicil  Mrs.  Parish  is  made  residuary  legatee 
and  devisee ;  and  in  case  she  survives  the  testator,  the  re- 
siduary clause  of  the  ;wrill  is  revoked. 

On  the  19th  day  of  July,  1849,  Mr.  Parish  suffered  an 
apoplectic  stroke,  and,  as  its  sequel,  continued  subject  to  a 
paralytic  affection  until  his  death. 

Joseph  Delafield,  one  of  the  executors  named  in  the  will, 
propounded  it,  with  the  three  codicils,  for  probate.  The 
citations  were  returned  March  31st,  1856,  and  the  examina- 
tion of  the  witnesses  for  the  proponent,  and  for  Daniel  and 
James  Parish,  who  contested  the  three  codicils,  and  of  Ann 
Parish,  and  of  Mrs.  Martha  Sherman,  who  contended  for  a 
revocation  of  the  will,  was  continued  until  July  6tli,  1857. 

K  the  will  stands,  the  only  parties  interested  in  contesting 
the  codicils  are  James  Parish  and  Daniel  Parish,  who  will 
take,  under  the  thirteenth  clause  of  the  will,  what  the  codi- 
cils respectively  purport  to  dispose  of,  if  they  be  decreed 
invalid. 

Ann  Parish  and  Mrs.  Martha  Sherman  have  no  interest 
in  the  codicils,  or  their  support  or  rejection,  if  the  will  be 
sustained.    Their  rights  are  unaffected  by  the  codicils. 
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The  conflictiog  claims  for  the  distribution  of  the  large 
estate  left  by  Mr.  Henry  Parish,  arise  between  the  residuary 
I^tees  under  a  will  made  fourteen  years  before  his  death, 
aod  when  his  property  was  but  one-half  the  amount  he  left 
at  his  death,  and  the  legatee  under  the  codicils,  which  were 
made  during  the  last  seven  years  of  his  life,  and  the  last  less 
than  two  years  before  his  death. 

It  is  not  a  competition  between  heirs  or  next  of  kin,  as 
such,  and  beneficiaries  under  a  will.  Both  parties  claim 
under  the  decedent's,  not  the  law's,  allotment. 

The  two  brothers  of  Mr.  Parish  were  made'  legatees  of  a 
contingent  residuum  of  his  estate  by  the  will  of  184:2,  which, 
had  it  then  taken  effect,  would  have  given  each  of  them 
about  the  same  sum  as  he  gave  to  each  of  his  two  sisters, 
aad  aboat  the  twentieth  part  of  what  in  the  same  will  he 
gave  his  wife.  If  his  subsequent  testamentary  dispositions 
of  his  increased  estate  made  in  favor  of  his  wife  can  be  in- 
validated, and  the  will  of  1842  be  applied  to  the  accumu- 
lated property  of  1856,  the  brothers  will  each  take  about 
twenty  times  as  much  as  the  sisters,  and  very  much  more 
than  the  wife. 

Their  claim,  then,  is  neither  under  the  title,  nor  according 
to  the  apportionment  of  the  law's  distribution,  nor  by  the 
decedent's  apportionment,  but  by  favor  of  misfortune  which 
has  perverted  the  will,  in  derogation  of  the  equal  claims, 
both  in  blood  and  the  testator's  wish,  of  the  sisters,  and  the 
superior  claims,  both  by  marriage  and  the  testator's  wish,  of 
the  wife. 

■ 

The  frame  and  fubposb  of  the  will  and  oodicils. 

I.  The  clear  plan  and  purpose  of  the  will  are — 

1.  To  dispose  of  the  whole  of  his  estate,  as  he  then  yalued 
it,  in  actual  bequests,  leaving  the  residuary  clause  to  take 
effect  upon  a  possible  or  inconsiderable  surplus. 

2.  A  specific  disposition  of  all  his  real  estate,  leaving  no 
part  of  it  to  fall  into  the  residuum. 

3.  To  make  Mrs.  Parish  the  only  successor  and  representa- 
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tive  of  his  wealth,  in  or  with  whom  alone  did  he  contem- 
plate the  name,  dignity,  credit,  or  prestige  of  Henry  Parish's 
wealth  or  social  position,  as  destined  or  desired  to  surviye 
him.  He  gave  her  $331,000 ;  and  the  largest  amounts  given 
by  his  will,  otherwise,  to  a  single  legatee,  are,  $35,000  to  his 
namesake  Henry  Parish,  $20,000  to  each  of  his  sisters,  and 
a  probable  residuum  of  about  the  same  amount  to  each  of 
his  brothers. 

4.  That  his  whole  real  estate  should  go  in  this  direction  of 
representative  survivorship  in  his  wife,  except  such  as  he 
devised  in  the  direction  of  nominal  representative  survivor- 
ship in  the  persons  of  his  namesakes.  The  strength  of  this 
sentiment  with  the  testator  is  shown  by  his  leaving, 

(1.)  No  real  estate  to  any  of  his  heirs  or  blood  as  such. 

(2.)  To  his  nephew  Henry  Parish,  real  estate  to  the  value 
of  $35,000,  while  to  his  other  nephews  he  gives  but  $10,000 
each,  and  that  in  the  form  of  money. 

(3.)  To  Henry  Parish  Kernochan,  real  estate  to  the  value 
of  $20,000,  as  much  as  he  gives  to  his  own  sisters,  or  (in  the 
residuary  estimate)  to  his  own  brothers. 

(4.)  To  Henry  Parish  Conrey,  a  mere  namesake,  real 
estate  to  the  value  of  $5,000. 

(5.)  A  distinct  preference  of  the  name  of  Parish  over  the 
blood,  in  giving  to  his  brothers'  children  bequests  j?<?r  capita, 
nomina^im^  and  omitting  from  such  remembrance  the  child 
of  his  sister,  Mrs.  Sherman,  in  being  at  the  date  of  his  will/ 
and  making  no  such  provision  for  her  probable  future  issue. 
That  issue  from  her  marriage  was  not  absent  from  his 
thoughts,  appears  from  the  ultimate  bequest  of  the  fund  iji 
which  she  had  a  life-estate  to  her  issue. 

(6.)  A  distribution  of  what  property  was  spared  from  the 
object  of  ample  provision  for  his  wife,  and  not  attracted  to 
his  namesakes,  into  numerous  personal  gifts  (generous  and 
munificent  as  gifts),  rather  than  such  a  disposition  as  would 
found  a  fortune  for  any  of  his  own  or  of  his  wife's  blood  who 
did  not  possess  one,  or  would  swell  the  already  abundant  * 
fortune  of  any  other. 
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(7.)  An  enumeratioii  of  his  wife's  kin  in  die  distribution 
of  these  personal  gifts  on  the  same  footing  with  his  own, 
and  contemplating  with  satisfaction  the  ultimate  enjoy- 
ment by  bis  wife's  kindred  of  the  property  he  bequeatlied 
to  her. 

(8.)  A  protection  of  his  wife's  interest  in  the  appointment 
of  three  of  her  brothers  as  executors,  placing  one  of  them 
with  one  of  his  own  brothers,  and  his  most  intimate  friend, 
and  providing  the  other  two  as  the  only  substitutes  in  case 
of  vacancies  in  the  executorship. 

(9.)  A  clear  apprehension  of  encroachment  by  his  heirs 
upon  the  provisions  for  his  wife,  and  in  subversion  of  his 
will,  if,  by  inadvertence  or  mischance  in  its  provisions,  a 
flaw  could  be  picked  in  her  title  to  the  Louisiana  property, 
and  a  provision  which  put  his  heirs  under  bond,  as  it  were, 
to  observe  her  rights  and  his  will. 

(10.)  A  prevailing  tone  throughout  the  will,  that  the  exist- 
ence of  residuum  was  contingent  and  conjectural,  and  the  fall 
eatififaction,  even,  of  prior  legacies,  insecure  and  uncertain ; 
solicitoos  precaution  that  liis  wife's  endowment  should  be 
free  from  peril,  and  that  the  subsequent  legacies  should  suffer 
a  ratable  reduction,  if  need  be,  postponing  any  payment  on 
account  of  the  latter  for  the  lapse  of  two  years  to  ascertain 
its  safety. 

U.  The  testamentary  memoranda  -  and  instructions,  em- 
'  phatically  present  and  support  the  foregoing  as  the  plan 
and  purpose  lying  in  the  mind  of  the  testator  when  making 
his  will. 

1.  The  activity  of  this  sentiment  towards  his  namesakes  is 
shown  in  the  meditated  limitation  of  $75,000,  after  his  wife's 
death,  to  Henry  Parish,  and  Henry  Parish  Sernocban, 
equally.  And  again,  in  the  meditated  adoption  of  these 
same  namesakes,  as  residuary  legatees  j>ari  passu  with  his 
brothers,  and  in  exclusion  of  his  sisters. 

3.  The  doubtfulness  of  any  residuum  is  here  very  apparent, 
and  the  precautions  against  any  premature  computation  to 
make  out  one  are  equally  clear. 
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8.  Hie  testamentary  memoranda  fumiBh  condnBive  evi- 
dence that  the  decedent  carefollj  computed  the  amount  of 
his  property  as  the  preliminary  basis  of  his  testamentary  dis- 
positions; that  he  accommodated  his  fixed  bequests  to  the 
amount  of  property  thus  ascertained,  with  the  intent  of  ex- 
hausting it,  but  yet  so  as  to  avoid  the  incongruity  of  exceed- 
ing it ;  and  that  he  adjusted  an  apparent  or  expected,  though 
uncertain  surplus,  not  to  exceed  the  provision  he  had  made 
for  his  two  sisters ;  that  he  made  a  disposition  of  this  appar^ 
ent,  though  contingent  surplus,  in  such  way  that  if  his  prop- 
erty held  out  to  its  full  measure,  a  large  sum  being  still  of 
outstanding  and  estimated  mercantile  assets,  his  brothers 
would  take  about  equally  with  his  sisters. 

This  computation  is  indorsed  by  testator,  ^^  estimate  of  the 
value  of  property  of  Henry  Parish,  as  made  10th  September, 
1842,  in  which  estimate  he  distributed  his  property  and  made 
his  will,  in  New  York,  20th  Sept.,  1842." 

nL  The  evidence  of  Mr.  Havens  shows — 

1.  That  the  preparation  of  the  will  was  made  with  great 
deliberation,  and  frequent  consultations. 

2.  That  the  principal  sense  of  obligation  and  of  affection 
was  directed  towards  his  wife,  producing  a  solicitude  lest  he 
should  fall  short  of  suitable  provision  for  her. 

3.  That  the  residuary  clause,  as  it  reads,  was  induced  from 
the  general  intention  that  all  his  property  should  be  disposed 
of  by  will,  and  a  preference  that  his  brother  Daniel  (and  not 
his  general  heirs)  should  have  the  advantage  of  any  contin- 
gent surplus.  This  last  sentiment,  however,  was  made  to 
yield  to  a  delicate  attention  to  the  feelings  of  his  brother 
James,  that,  when  the  actual  gift  was  to  prove  more  formal 
than  substantial,  there  should  be  no  room  for  ill-feeling  be- 
tween them. 

4.  That  he  regarded  his  will  as  a  present  disposition  of 
his  property,  as  it  then  was;  the  making  of  his  will  was 
presently  suggested  by  his  contemplated  absence  in  Europe, 
and  he  provided  himself  with  the  forms  of  codicils  to  meet 
any  occasion  that  might  arise. 
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IV.  The  first  codicil  shows  no  departure,  in  plan  or  effect, 
from  the  frame  and  purpose  of  the  will.  ' 

1.  It  follows  the  plan  of  the  will  in  respect  of  a  specific 
disposition  of  all.  his  real  estate,  the  codicil  embracing  all  the 
real  estate  which  he  had  acquired  since  the  date  of  the  will, 
and  nothing  else.  (The  Union  Square  property  was  par- 
chased  while  he  was  in  Earope,  and  the  Wall>street  building 
in  1846.) 

2.  It  follows  the  plan  of  the  will  by  which  all  his  real  es- 
tate is  devised  to  Mrs.  Parish,  which  is  not  given  to  his 
namesakes. 

3.  It  follows  the  plan  of  the  will  by  which  their  dwelliug- 
honse  is  devised  to  Mrs.  Parish,  its  operatiou,  so  far  as  the 
Union  Square  property  is  concerned,  being  to  make  the  will 
apply  to  the  new  dwelling-house,  instead  of  the  old  one,  which 
had  been  sold. 

4.  The  increased  value  and  greater  style  of  the  substituted 
dwelling-house,  required  a  new  provision  of  productive  for- 
tuDe  to  meet  the  solicitous  care  for  his  wife's  position  which 
marked  his  preparation  of  the  will.  The  devise  of  the  Wall« 
street  property  carries  out  the  plan  of  the  will  in  this  regard. 

5.  The  codicil  but  follows  the  plan  of  the  will  by  which 
his  wife  is  to  be  the  only  surviving  representative  of  his  for- 
tune ;  the  united  provisions  of  the  will  and  codicil  not  sub- 
stantially advancing  her  proportion  of  his  estate  (as  it  had 
increased)  beyond  the  proportion  under  the  will  as  of  its  date. 

y.  The  testimony  of  Mr.  Havens  shows  that  the  first  and 
only  new  testamentary  disposition  in  the  testator's  mind,  after 
his  return  from  Europe,  was  to  secure  to  his  wife  all  his  sub- 
sequently acquired  real  estate,  viz.,  the  Union  Square  prop- 
erty (not  yet  built  upon).  It  was  not,  then,  «  question  of 
replacement  of  one  dwelling-house  by  another,  for  he  still 
owned  and  lived  in  the  Barclay-street  house. 

1.  This  immediate  anxiety  to  have  the  newly  acquired 
property  taken  out  of  the  operation  of  the  residuary  clause 
and  given  to  his  wife,  is  not  only  confirmatory  of  the  fixed 
testamentary  purposes  of  the  testator  in  respect  of  his  real 
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estate  above  set  forth,  bnt  clearly  shows  that  the  growth  of 
^  the  residuary  fund  was  neither  desired  nor  designed. 

Upon  his  return  from  Europe,  his  property  coxdd  hardly 
have  increased  from  its  amount  at  the  date  of  the  will  (if  at 
all),  more  than  the  investment  made  in  the  Union  Square  lots 
($34,000).  This  proposed  devise  to  his  wife,  therefore,  proba- 
bly reduced  th.e  residuum  below  its  amount  when  he  made 
the  will.  This  certainly  would  be  its  effect,  considering  the 
amounts  given  by  Mr.  Parish  to  his  brothers  Daniel  and 
James  on  his  return  from  Europe. 

But  further,  the  proposed  devise  of  the  vacant  lots  carried, 
in  intent,  all  the  large  investment  in  building  and  decoration 
which  was  then  contemplated,  and  was  afterwards  made. 
(The  investment,  beyond  the  purchase  of  the  land,  afterwards 
made  in  the  Union  Square  building,  was  about  $80,000.) 
This  devise,  proposed  in  the  summer  of  1844,  therefore  swept, 
in  intent,  all  probable  accumulation  in  the  residuary  fund  for 
a  considerable  period  ahead. 

2.  This  provision  for  his  wife  was  the  only  testamentary 
project  named.     Daniel  was  not  mentioned. 

3.  There  is  no  indication  in  the  evidence  that  the  de- 
cedent's omission  to  execute  the  testamentary  purpose  in 
favor  of  his  wife,  which,  on  their  return  from  Europe,  he  ex- 
pressed to  Mr.  Havens,  grew  from  any  other  cause  than  the 
common  reasons  of  procrastinating  testamentary  acts.  The 
matter  was,  at  the  moment,  only  temporarily  postponed  for 
an  expected  absence  from  the  city. 

VI.  The  second  codicil  follows  the  plan  of  the  will,  by 
which  his  wife  is  proposed  as  the  sole  surviving  representa- 
tive of  his  wealth  in  bulk — by  which  she  is  to  take  all  his 
property,  but  such  real  estate  as  pride  of  name  carried  to  his 
namesakes,  and  such  wealth  as  munificence  distributed  as 
gifts,  not  as  fortune,  with  equal  hand  to  the  numerous  list  of 
collateral  relatives  by  blood  and  marriage — and  by  which 
the  residuary  fund  was  intended  to  be  contingent  and 
nominal. 

The  question,  undoubtedly,  more  prominently  than  in  tlio 
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case  of  the  first  codicil,  arose  as  to  whether  the  increment  of 
his  fortane^should  go  to  his  wife,  or  be  in  part  diffused  in  ad- 
ditions to  the  numerous  gifts  of  the  will,  or  go  to  swell  the 
residuum.  It  would  ill  comport  with  the  clear  purposes  in 
regard  to  his  property  indicated  by  his  will,  to  have  applied 
its  increase  to  enlarge  ratably  the  bequests  to  his  wife,  the 
gifts  to  his  friends,  and  the  residuary  fund,  nor  would  it  con- 
form to  the  natural  and  probable  testamentary  dispositions  of 
laige  wealth  by  its  owner. 

The  only  alternative  would  seem  to  be  between  the  wife 
and  the  residuary  legatees. 

All  motives  of  pride,  and  complacency  of  wealth,  would 
point  to  an  accretion  of  his  accumulations  to  the  hulk  of  his 
property/  in  whose  hands  soever  that  was  to  survive  him, 
rather  than  to  its  accretion  to  the  wealth  of  another,  when 
its  name  and  identity  would  be  lost.  This  would  carry  it  to 
his  wife. 

All  motives  of  affection  and  duty  (at  the  date  of  this 
codicil,  not  less  than  when  he  framed  his  will)  would  point 
in  the  same  direction. 

VII.  The  third  codicil  exhibits  the  same  purpose  to  keep 
the  bulk  of  his  fortune  in  his  wife  as  the  surviving  represent- 
ative of  his  name,  his  wealth,  and  his  social  position,  rather 
than  break  it  np,  to  be  lost  in  the  bulk  of  Daniel's  fortune, 
or  hidden  in  the  obscure  possession  of  James. 

Had  the  revocation  of  the  residuary  clause  of  the  will  been 
absoliUe^  a  new  feature  would  hava  been  introduced  by  open- 
ing a  possibility,  should  he  survive  Mrs.  Parish,  that  the 
residuum  would  go  to  his  heirs  and  next  of  kin,  as  undis- 
posed of  by  will. 

The  revocation  of  the  residuary  clause  of  the  will  being 
dependent  upon  his  wife's  surviving  him,  makes  this  codicil 
conform  to  the  plan  of  the  will,  and  the  previous  codicils, 
viz.,  a  preference  of  the  wife's  fortune  over  the  brothers — 
they  standing  only  after  her,  and  before  his  heirs  and  next 
of  kin.  ' 
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The  bectprocal  bklations  which  subsistrd  bktwkrn  mr.  and 
mrs.  parish,  and  between  eaoh  of  them,  and  the  family 

OF  BACH. 

I.  Helations,  sentiments,  and  condoct  of  Mr.  and  Mrs. 
Parish  during  their  married  life. 

Susan  Maria  Delafield  was  married  in  October,  1829,  at 
the  age  of  24  years,  to  Henry  Parish,  then  41  years  old. 

The  whole  twenty-seven  years  of  their  married  life  were 
spent  in  the  city  of  New  York,  excepting  thek  absence,  for 
travel  ib  Europe,  in  1842,  1843,  and  1844. 

They  lived  for  some  years  after  marriage  with  Mrs.  Dcla- 
field,  the  widowed  motlier  of  Mrs.  Parish,  until  their  Barclay- 
street  house  was  built.  From  that  time  they  lived  in  Barclay- 
street,  until  1848,  when  they  moved  to  the  house  on  Union 
Square,  where  they  resided  up  to,  and  at  the  time  of  Mr. 
Parish's  death  in  1856. 

Through  the  whole  of  this  period  Mr.  and  Mrs.  Parish 
lived,  for  the  summers,  with  Mrs.  Delafield,  at  her  country 
residence  at  Hellgate  until  1840,  when  she  died,  and  after 
that  date  with  Mr.  Henry  Delafield,  Mr.  Parish's  brother,  to 
whom  that  property  passed. 

At  the  time  of  the  marriage  Mr.  Parieh  was  a  dry-goods 
merchant,  in  active  business  in  the  city  of  New  York,  with 
Southern  connections,  and  so  continued  until  the  year  1838, 
when  he  retired  from  business. 

Mr.  and  Mrs.  Parish  were  never  separated  for  any  length 
of  time  after  their  marriage,  and  lived  as  comported  with  his 
wealth  and  their  position  in  the  society  of  the  city. 

Th^  relations  between  them  were  always  such  as  belong  to 
the  union  of  husband  and  wife,  and  no  diversity  of  taste  or 
temper,  nor  any  accident  or  influence,  ever  disturbed  the  af- 
fection or  serenity  of  their  daily  married  life. 

II.  Mr.  Parish's  relations  to  the  Delafield  family. 
Towards  Mrs.  Delafield  his  feelings  and  conduct  were  those 

of  a  son,  and  towards  Mrs.  Parish's  brothers  and  sister  his 
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lelations  were  intimate^  cordial,  and  fraternal.  For  Bome 
years  wholly,  and  for  parts  of  twelve  years  continuonsly,  he 
was  an  inmate  of  Mrs.  Delafield's  house,  and  thereafter,  until 
his  death,  for  four  or  five  months  every  year  he  was  an  in- 
mate of  the  house  of  Henry  and  William  Delafield.  Dr. 
Delafield  was  his  physician.  John  Delafield,  the  head  of 
the  PhoBnix  Bank,  of  which  Mr.  Parish  was  a  leading  di- 
rector, Major  Richard  Delafield,  and  Major  Jos.  Delafield, 
were  his  valued  friends ;  and  with  all  the  family  his  inter- 
course, from  his  marriage  to  the  end  of  his  life,  was  habitual, 
cordial,  and  unbroken,  marked  by  sincere  affection  and 
respect.  Mr.  Parish  seems  to  have  had  no  business  or  pecu- 
niary relations  of  any  kind  with  the  members  of  the  Dela* 
field  family.  They  were  all  independent  in  character,  prop- 
erty, and  position,  and  though  he  was  their  superior  in 
wealth,  they  were  never  at  all  dependent  on  him,  or  recipi- 
ents of  aid  from  him.  The  only  favors  of  a  pecuniary  nature 
between  them  seem  to  have  been  the  loans  to  Mr.  Parish's 
house,  in  the  perils  .of  1837,  from  the  house  of  Henry  and 
William  Delafield.  Two  brief  notes  from  Mr.  Parish,  one  to 
Mrs.  Payne,  and  one  to  William  Delafield,  illustrate  the 
footing  on  which  he  stood  towards  her  relations. 

IIL  Mr.  Parish's  relations  to  members  of  his  own  family. 
There  seems  to  have  been  nothing  ^loticeable  in  the  personal 
relations  and  intercourse  between  Mr.  Parish  and  his  several 
brothers  and  sisters,  and  his  brother-in-law,  affirmatively. 
It  appears  clear,  however,  that  no  habitual  or  intimate  as- 
sociations existed  between  him  and  his  brother  James,  and 
that  they  kept  up  no  other  intercourse  than  of  casual  inter- 
views at  long  intervals.  That  with  Daniel,  his  habitual  in- 
tercourse was  wholly  as  a  business  partner,  though  their  re- 
lations were,  in  the  main,  friendly,  and  of  mutual  regard  in 
other  matters.  Their  tastes,  modes  of  spending  time,  usual 
resorts,  brought  them  rarely  in  company  away  from  the  store, 
and  Daniel's  health  disinclined  him  to  society.  He  was  very 
rarely  in  Henry's  house,  either  in  Barclay-street  or  at  Union 
Square,  and  his  letter  of  June  10th,  1836,  shows  that  thdr 
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conversations  were  not  always  agreeable.  With  Mr.  and 
Mrs.  Sherman  he  seems  to  have  been  cordial,  and  in  the  habit 
of  not  infrequent  intercourse  in  visits  at  his  own  house ;  and 
with  Miss  Ann  Parish  he  held  equally,  or  more  intimate 
relations. 

IV.  Mrs.  Parish's  relations  to  members  of  his  family.  Cir- 
cumstances do  not  seem  to  have  produced  any  intercourse, 
or  scarcely  acquaintance,  between  Mrs.  Parish  and  Mr. 
James  Parish  or  his  family.  With  Miss  Ann  Parish,  Mrs. 
Sherman,  and  Mrs.  Daniel  Parish  and  her  daughters,  she 
seems  to  have  maintained  relations  of  the  most  frank  and 
cordial  character.  Her  letters,  put  in  evidence  by  the  con- 
testants, bear  this  impress  unmistakably.  With  Daniel  Par- 
ish and  Mr.  Sherman,  her  relations  seem  to  have  been  en- 
tirely accordant  with  her  husband's. 

Helations  after  the  attack. 

I.  Mr.  and  Mrs.  Parish.  Mrs,  Parish's  whole  life  was  ab- 
sorbed in  constant  and  affectionate  ministry  to  his  needs, 
mental,  moral,  and  physical,  and  of  complete  devotion  to 
his  interests,  and  unbroken  obedience  to  his  will.  Mr.  Par- 
ish accepted  this  affectionate  service  and  devotion  as  freely 
as  it  was  offered.  Except  that  his  irritability  of  temper  or 
of  manner  was  sometimes  exhibited  towards  her,  he  treated 
her  in  every  way  with  confidence,  respect,  and  affection. 

II.  The  Delafield  family  continued  precisely  the  same  sen- 
timents and  habits  in  intercourse  with  Mr.  Parish  as  before 
the  attack.  Her  brothers  Henry  and  William  became  in- 
mates of  the  house  to  supply  the  protection  which  Mr.  Par- 
ish's disabilities  made  necessary  for  himself  and  his  wife.  Dr. 
Delafield  remained  his  physician,  and  Major  Joseph,  and 
Major  Eichard  Delafield  continued  their  intimate  and  atten- 
tive friendship. 

III.  James  Parish  never  visited  him  nor  wrote  to  him 
during  his  affliction.  Daniel  Parish's  few  visits  are  detailed 
in  the  testimony ;  he  rejected  all  share  in  aid  of,  or  in  advice 
concerning,  Mr.  Parish's  affairs.    He  sold  his  lots  in  Union 
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Square,  bought  in  connection  with  his  brother's  and  with 
intent  to  build  upon  them  for  his  own  residence,  in  the  year 
after  the  attack,  and  went  to  Europe  the  following  year. 
From  a  period  very  soon  after  the  attack,  he  neither  had,  nor 
attempted  to  have,  any  intercourse  with  Mr.  or  Mrs.  Parish, 
or  any  of  her  family,  and  never  went  out  to  the  carriage  at 
any  of  the  habitual  visits  to  the  store.  Mrs.  Daniel  Parish 
was  a  visitor  at  the  house,  occasionally,  but,  before  long, 
dropped  all  family  or  formal  intercourse.  Miss  Ann  Parish 
kept  up  her  habits  of  visiting  apparently  as  before  the  illness. 
Mr.  Sherman's  visits  are  detailed  in  the  evidence.  After  they 
ceased,  Mrs.  Sherman  continued  her  visits. 

IV.  Friends  and  acquaintances.  I^r.  Kemochan,  Mr.  Hol- 
brook,  Mr.  Wiley,  and  Mr.  Oasquet,  each  of  whom  had  been 
mercantile  partners  with  Mr.  Pai'ish,  visited  him  habitually, 
and  were  cordially  received,  and  urged  to  frequent  the  house. 
A  numerous  body  of  friends  and  acquaintances  constantly 
had  intercourse  with  Mr.  Parish,  and,  as  a  rule,  all  persons 
calling  were  introduced  to  Mr.  Parish's  presence.  Tradesmen, 
workmen,  and  business  callers,  all  had  access  to  him. 

Nature  and  consequences  of  the  apoplectic  sdzure  of  Jvly 

19th,  1849. 

The  attack  was  apoplectic,  of  moderate  violence.  Uncon- 
sciousness, and  the  disclosure  of  hemiplegiac  paralysis  of  the 
right  side,  were  noticed  at  the  office  of  Mr.  Prime,  in  Wall- 
street,  where  the  seizure  happened.  Within  a  few  days  con- 
sciousness was  undoubted,  and  intelligent  communication 
witli  those  around  him  established,  and  the  extent  of  the 
paralysis  was  disclosed.  He  thenceforward  recovered  regu- 
larly and  rapidly,  sat  up,  saw  visitors,  was  conversed  with 
on  business,  moved  about  his  chamber,  the  communicating 
rooms  and  hall,  was  carried  down  stairs,  and  rode  out.  In 
October,  a  severe  disease  of  the  bowels  set  back  the  tenor 
of  his  recovery,  as  well  as  produced,  temporarily,  its  own 
grave  impression  on  his  health.  His  recovery  from  this  spe- 
cial disease  was  rapid,  after  its  juncture  was  passed.    He  re- 
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gained  a  fall  measure  of  general  health,  and  maintained  it 
with  caanal  interruptions  from  definite  diseases  of  some  sever- 
ity, and  died  seven  years  after  the  attack,  at  sixty-eight  years 
of  age,  of  a  disorder  of  the  lungs.  After  his  October  illness 
ho  became  subject  to  occasional  spasms,  from  whatever 
cause ;  but  only  once  or  twice  were  they  followed  by  any 
grave  sequel.  They  produced,  of  themselves,  no  injury  to 
his  general  health.  He  maintained,  after  the  October  iUness 
till  his  fatal  sickness,  the  usual  habits  as  to  hours  of  rising 
and  retiring,  as  to  meals,  as  to  diet,  as  to  daily  drives,  as  to 
occupation  of  time,  which  belong  to  a  person  in  health.  His 
persistence  in  all  these  habits,  under  the  bodily  disabilities 
he  suffered,  show  great  nervous  energy  and  vital  force.  His 
recovery  from  various  serious  and  critical  illnesses,  shows  a 
general  vigor  of  constitution,  and  healthy  actiou  of  the  or- 
gans of  life.  The  special  disability  he  suffered,  and  its  con- 
sequences, only  enhance  the  measure  of  vital  powers  which 
triumphed  over  them.  His  power  of  articulation  which  is 
exerted  through  the  muscles  of  the  mouth  and  tongue,  was, 
in  great  part,  paralyzed.  The  voice  which  is  formed  in  the 
larynx,  was  left.  His  emunctory  sphincters  were  somewhat 
implicated — variably,  however — and  their  embarrassment 
was  not  regarded  as  a  permanent  and  constant  disorder  by 
his  physicians.  His  power  of  locomotion  improved,  and  re- 
mained uniformly  so  as  to  permit  his  movement  freely,  with 
an  attendant  to  steady  his  postures.  His  right  arm  gained  a 
little,  perhaps,  but  not  substantially,  for  a  while,  but  soon  be- 
came wholly  relaxed  and  useless.  His  left  arm,  for  general 
purposes,  was  free  in  its  movements,  and  had  strength,  and 
was  under  control.  He  had  no  use  of  it  in  writing,  without 
painful  and  irksome  effort,  and  would  not  long  attempt  the 
effort.  His  successes  and  failures  are  detailed  in  the  evidence. 
He  could  not  use  it  in  picking  his  teeth,  which  service  needed 
to  be  performed  by  his  attendants.  This  shows  his  hand  and 
arm  not  to  have  been  pliable  or  steady  enough  for  a  use 
much  less  nice  than  that  of  writing.  His  senses  were  all  en- 
tirely good,  except  that  the  imperfect  condition  of  his  eye- 
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aight,  developed  long  before  the  attack  of  apoplexy,  continuedi 
and  h^  had  not  infrequent  troubles  >i^dth  his  eyes.  His  pa- 
ralysis did  not  affect  either  his  senses  or  sensation.  Nervous 
irritability  or  excitability  manifested  itself,  but  exclusively 
10  connection  with  mental  causes  and  influences,  though  with 
ondoe  and  exaggerated  expression. ,  For  a  medical  view  of 
the  physical  condition  and  bodily  health  of  Mr.  Parish,  after 
the  attack,  in  all  points  having  or  supposed  to  have  any  sig- 
nificance in  connection  with  the  condition  and  operation  of  his 
mind,  and  for  general  information  concerning  the  nature  and 
effects  of  the  bodily  ailments  under  which  he  suffered,  refer- 
once  is  made  to  "  A,  medical  consideration  of  the  physical 
condition  of  Henry  Parish,  as  bearing  upon  the  question  of 
his  mental  capacity,"  submitted  by  the  appellants. 

Statement  of  the   scope  of  the  inquiry  of  fact,  and  of 

THE    means,   instruments,    AND    SOURCES   OF    INVESTIGATION^ 
THEIR  EXTENT,   VARIETY,   CERTAINTY,   AND  COMPLETENESS. 

The  9eope  of  the  inquiry,  as  matter  of  fact,  is,  whether  the 
codicils  propounded,  all  or  any  one  of  them,  form  part  of  the 
last  will  of  Henry  Parish. 

This  inquiry,  without  considering,  nov)^  any  narrower 
limitation  which  the  actual  circumstances  of  the  case  im- 
pose, is  confined  to  three  heads : 

I.  Whether  Henry  Parish,  at  the  date  of  the  codicils  re- 
spectively,   had    TESTAMENTARY    CAPACITY,  OT    the    pOWCr    tO 

make  any  will. 

II.  Whether,  having  such  testamentary  capacity,  these 
codicils,  respectively,  were  procured  from  him  by  undue  in- 
fluence OF  OTHERS,  whether  oifravd  or  coercion. 

in.  Whether,  having  such  testamentary  capacity,  and 
undue  influence  not  being  proved,  he  executed  those  codicils, 
respectively,  as  parts  of  his  will — this  being  the  question  of 
the  "factum^'  of  the  instruments,  or  iheiv  formality  and 
auiheniicity. 

The  occasion  of  the  doubt,  and,  therefore,  of  the  inquiry. 
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arises  from  the  state  of  bodily  ailment,  infirmity,  and  disa- 
bility under  which  Mr.  Parish  labored  for  the  last  seven  years 
of  his  life,  as  the  sequel  of  the  apoplectic  blow  in  July,  1849. 
Upon  the  means  and  sources  of  inyestigation  applicable  to 
this  inquiry,  the  record  suggests  some  general  observations : 

1.  Mr.  Parish,  during  the  whole  of  these  seven  years, 
lived  at  his  mansion  at  the  head  of  Union  Square,  one  of  the 
most  public  places  in  the  city,  in  the  midst  of  that  range  of 
society  in  which  he  and  his  wife  moved,  and  in  which  the 
contestants,  and  all  the  beneficiaries  named  in  the  will, 
moved.  He  was,  ostensibly,  the  master  of  his  house  and  of 
his  household.  He,  almost  daily,  rode  for  several  hours,  in 
the  business  part  of  the  day,  to  and  through  the  most  fre- 
quented parts  of  the  city,  stopping  at  the  usual  resorts  to 
which  his  affairs  led  him  before  his  illness. 

2.  His  household,  at  all  times,  included  a  numerous  body 
of  servants,  constantly  changing  at  their  own  pleasure,  and 
having  such  connections  and  associations  outside  of  the  house 
as  they  saw  fit.  All  of  these  servants,  at  all  times,  had  free 
access  to  Mr.  Parish,  and  ready  means  of  observation  or 
knowledge  of  whatever  occurred  in  the  house.  They  were 
never  selected,  instructed,  or  secured  in  any  manner  what- 
ever, nor  attempted  so  to  be,  by  any  person ;  were  never 
retained  in  service  by  any  eflfort,  or  specially  paid  or  favored 
in  any  way,  during  such  service.  They  came  and  went,  bring- 
ing into  and  carrying  out  of  the  house  whatever  views,  feelings, 
prejudices,  intelligence,  and  opinions  might  happen  to  them. 

3.  All  persons  who,  by  any  social  rule  or  personal  claim, 
were  visitors  at  the  house  of  Mr.  and  Mrs.  Parish,  as  friends 
or  acquaintances  of  either,  before  the  illness,  were  in  like 
manner  welcomed  during  the  period  under  inquiry,  with  a 
few  brief  exceptions  when  the  severity  of  particular  disease 
necessitated  seclusion.  A  large  and  varied  list  of  most  re- 
spectable and  mtelligent  persons,  in  the  various  professions 
and  employments  of  life,  and  in  difierent  social  positions,  and 
upon  occasions  habitual,  frequent,  or  casual,  on  motives  of 
relationship,  friendship,  afifection,  duty,  conrtesv,  or  business, 
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were  admitted  to  the  house  and  to  the  society  of  Mr.  Parish 
at  their  own  wilL  In  the  number  were  included  every  mem- 
ber of  Mr.  Parish's  family,  every  partner,  clerk,  or  business 
connection  of  his,  who  sought  admission,  ^nd  (leaving  out  of 
the  present  view  the  point  as  to  Daniel  Parish  or  Mr.  Sher- 
man) no  person  is  shown  to  have  been  denied,  or  impeded 
in,  access  to  the  house,  or  intercourse,  in  the  house  or  out 
of  the  house,  with  Mr.  Parish,  or  observation  of  his  person, 
his  condition,  his  demeanor.  Besides  the  witnesses  exam- 
ined, the  proponent  furnished  in  the  evidence,  to  the  con- 
tatantS)  a  list  of  some  sixty  visitors,  and  tho  names  of  the 
B^rants,  not  called* 

4.  The  professional  persons  employed  either  in  the  prepa* 
ration  or  the  execution  of  the  testamentary  instruments,  or 
in  medical  attendance  upon  Mr.  Parish,  were  taken  upon  the 
most  obvious  grounds  of  worthiness  and  ability. 

Mr.  Lord,  it  is  unnecessary  to  say  a  word  about.  He  is 
as  well  known  to  this  court,  and  to  every  court  in  the  State, 
as  to  the  parties  or  their  counsel.  Dr.  Delafield,  and  his 
partner,  Dr.  Markoe,  as  his  own  physicians,  necessarily  at- 
tended him  if  his  care  or  cure  was  the  object.  Their  char- 
acter and  position  would  have  entitled  them  to  such  employ- 
ment had  they  been  strangers.  Dr.  Francis  U.  Johnston, 
among  the  most  eminent  physicians  of  the  city,  was  selected, 
for  that  reason,  to  consult  with  Dr.  Delafield  in  the  urgency 
of  the  first  attack,  and  continued  till  the  convalescence. 
Dr.  Bliss  was  called  in,  for  a  special  occasion,  and  Dr. 
Wilkes  and  Dr.  Dubois,  eminent  oculists,  attended  him  for 
his  eyes.  All  these  were  selected  wholly  for  medical  skill 
and  personal  character.  The  documentary  witnesses  were 
called  upon  the  most  suitable  considerations,  and  outside  of 
any  circle  of  family  or  dependents.  Charles  Augustus  Davis, 
a  most  eminent  merchant  and  prominent  member  of  society ; 
Ephraim  Holbrook,  a  man  of  wealth,  former  partner  and  near 
neighbor  of  Mr.  Parish ;  John  Ward,  tlie  best  known  and 
most  respected'  banker  in  Wall-street ;  Daniel  D.  Lord,  a 
lawyer  of  mature  age  and  experience,  partner  with  his  father, 
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and  attending  at  his  snggedtion.  These  were  all  the  witnesses, 
these  all  the  observers  of  Mr.  Parish,  that  were,  in  anj  sense, 
selected  or  called  in.  Who  else  visited,  or  forebore  to  visit, 
acted  on  their  own  motion. 

5.  The  proponent,  and  Mrs.  Parish,  the  beneficiary  under 
the  codicils,  have  neither  withheld  nor  disgnised  any  thing 
that  the  real  or  fancied  interest  of  the  contestants  required 
in  evidence.  Nothing  sought  has  not  been  fonnd — nothing 
found  has  not  been  produced.  The  contestants  have  not  fore- 
borne  inquiry  in  any  direction  or  to  any  extent.  No  timid- 
ity, false  modesty,  or  fantastic  courtesy  has  restrained  them. 
No  secrecy  of  nature  or  of  affection  has  been  respected,  and 
every  infirmity  of  either,  that  could  be  discovered,  has  been 
displayed.  Whatever  means  tended  to  their  end,  their  end 
has  seemed  to  them  to  justify. 

6.  The  great  body  of  witnesses  produced,  on  one  side  and 
the  other,  and  the  fulness  of  their  testimony,  the  great  labor 
and  ability  bestowed  by  the  contestants'  counsel  in  their  ex- 
amination, and  their  omission  to  call  any  other  witnesses  from 
the  list  of  observers  furnished  them,  must  satisfy  the  court 
that  nothing  favoring  the  contestants'  views  has  eluded  their 
notice  or  escaped  their  grasp.  In  such  case,  the  argument 
of  the  negative,  or  of  what  they  have  not  proved,  carries  a 
weighty  impression. 

7.  As  there  has  been  no  defect  of  intelligence  and  honest 
observation  of  Mr.  Parish  in  his  daily  life  for  seven  years, 
nor  any  suppression  or  loss  of.  evidence  by  fraud  or  misfor- 
tane ;  as  the  whole  scene  has  been  watched  from  as  many 
points  of  view,  by  as  many  different  and  independent  intel- 
ligences as  could  seem  at  all  necessary  or  useful,  and  as  the 
evidence  has,  in  fact,  produced  so  extensive  a  survey  of  the 
conduct  of  Mr.  Parish  and  of  those  about  him,  of  the  con- 
duct of  persons  in  every  possible  relation  to  him,  of  the  con- 
duct of  the  witnesses  tliemselves,  it  would  seem  that  the  ma- 
terials were  ample  for  a  satisfactory  and  reliable  judgment, 
broadly,  one  way  or  the  other,  unless,  under  the  rules  of  our 
law,  the  point  of  inquiry  is  so  nice,  obscure  subtle,  or  un- 
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cerUiiii  as  to  elnde  all  this  Bcratinj  into  the  subject  of  coo- 
troverej  hj  witnesses  in  the  first  place,  and  of  their  evidence 
through  judicial  procedure. 

StATQCENT   of  the   BITLBS    OF  LAW    OOVERNIHG    THE   INQUIBY, 

WITH  TEOfi  AUTH0BITIB8. 

Upon  the  question  of  testamentary  capacity,  our  statutes 
give  the  rule  as  to  who  may  and  may  not  make  wills.  They 
exclude  from  this  capacity  only  persons  (above  a  certain  age) 
who  are  **  idiots  or  of  unsound  mind."  The  restriction  upon* 
alienation  of  lands  is  to  the  same  purport. 

"  Every  male  person  of  the  age  of  eighteen  years  or  up- 
wards, and  eveiy  female,  not  being  a  married  woman,  of  the 
sge  of  sixteen  years  or  upwards,  of  sound  mind  and  memory, 
tnd  no  others,  may  give  and  bequeath  his  or  her  personal 
estate  by  will  in  writing."    (2  Bev.  )Stat.,  60,  §  21.) 

^' All  persons,  except  idiots,  persons  of  unsound  mind,  mar- 
ried women,  and  infants,  may  devise  their  real  estate,  by  a 
List  will  and  testament  duly  executed  according  to  the  provi- 
sions of  this  title."    {Id.,  57,  §  21.) 

"Every  person  capable  of  holding  lands  (except  idiots, 
persons  of  unsound  mind,  and  infants),  seized  of,  or  entitled 
to,  any  estate  or  interest  in  lands,  may  alien  such  estate  or 
interest  at  his  pleasure,  with  the  effect  and  subject  to  the 
restrictions  and  regulations  provided  by  law."    (1  Id.y  719, 

S 10.) 

The  difference  in  phrase  between  the  statute  of  wills  of 
personal  estate  and  the  statute  of  wills  of  real  estate,  in  de- 
fining testamentary  capacity,  gives  rise  to  no  difference  in 
their  force  in  this  regard,  nor  in  their  judicial  construction. 
Hie  tenor  of  judicial  decisions  in  this  State  has  been  clear 
and  uniform  in  maintenance  of  the  rule  of  the  statutes. 

"  Imbecility  of  mind  in  a  testator  will  not  avoid  his  last 
will  and  testament.  Idiots,  lunatics,  and  persons  nan  compos 
merUiSj  are  disabled  from  disposing  of  their  property  by  will ; 
bat  every  person  not  embraced  within  either  of  the  above 
classes,  of  lawful  age  and  not  under  coverture,  is  competent 
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to  make  a  will,  be  his  understanding  ever  bo  weak.  Conrts, 
in  passing  upon  the  validity  of  a  will,  do  not  measure  the 
extent  of  the  understanding  of  the  testator;  if  he  be  not 
wholly  deprived  of  reason,  whether  he  be  wise  or  unwise,  he 
is  the  lawful  disposer  of  his  property,  and  his  will  stands  as 
a  reason  for  his  actions.'^ 

"  A  man's  capacity  may  be  perfect  to  dispose  of  property 
by  will,  yet  inadequate  to  the  management  of  other  busing, 
as,  for  instance,  to  make  contracts  for  the  purchase  and  the 
sale  of  property ;  and  therefore  a  court  of  Chancery  may 
commit  the  property  of  a  person  incapable  of  managing  his 
estate  to  the  charge  of  a  committee,  and  yet,  after  his  death, 
\  give  effect  to  a  will  made  by  him  whilst  laboring  under  such 
incapacity."    {Stewart  v.  Lispenardy  26  Wend.^  265.) 

Mere  imbecility  of  mind  in  a  testator,  however  great,  will 
not  avoid  his  will,  provided  he  be  not  an  idiot  or  a  lunatic. 
The  term  unsound  mind,  in  the  statute  concerning  wills,  is 
<tf  the  same  signification  as  non  compos  mentis;  and  any 
one  otherwise  competent,  to  whom  these  terms  do  not  apply, 
may  make  a  valid  will.  One  has  a  right,  by  fair  argument 
or  persuasion,  to  induce  another  to  make  a  will  in  his  favor. 
{jBlanchard  v.  IfestUj  3  Den.y  37.) 

^'  Our  law  does  not  distinguish  between  different  deerrecs 
of  intelligence.  It  does  not  (}eny  to  a  man  of  very  feeble 
mind  the  right  to  make  contracts  and  manage  his  own  affairs. 
In  the  absence  of  fraud,  proof  of  mere  imUecility  of  mind  in 
the  grant6r,  however  great  it  may  be,  will  not  avoid  his  deed. 
There  must  be  a  total  want  of  understanding."  {Osterhout 
V.  ShoemaiMTj  3  Den.,  87,  note.) 

"  Imbecility  of  mind,  not  amounting  to  lunacy  or  idiocy, 
in  the  grantor  of  land,  is  not  sufficient  to  avoid  his  deed 
where,  in  obtaining  it,  thete  is  no  fraud." 

The  doctrine  of  Jackson  v.  £!ing  (4  Gow.,  207),  approved 
and  adopted.    {Odell  v.  Buck,  21  Wend.^  142.) 

"  Where  an  act  is  sought  to  be  avoided  on  the  ground  of 
mental  disability,  the  proof  lies  with  him  who  alleges  it. 

"  Till  the  contrary  appeara,  sanity  is  to  be  presumed* 


NEW  YORK,  DEICEMBEB,  18fi7.  23 


DXLAFDBLD  V.  PABIBH. 


^  IdiotB  and  lunatics,  or  persons  non  compos^  are  incapable 
of  contracting;  and  the  disability  is  confined  to  these. 

^  One  non  compos  is  one  who  has  wholly  lost  his  under- 
standing. To  affect  a  deed  at  the  common  law,  an  entire 
loss  of  the  understanding  must  be  shown.  The  common  law 
has  drawn  no  line  to  show  what  degree  of  intellect  is  neces- 
8sry  to  uphold  it."    {Jaokson  v.  ^Ungj  4  Cow.^  207.) 

^'It  is  one  of  the  painfnl  circumstances  of  extreme  old 
age,  that  it  ceases  to  excite  interest,  and  is  apt  to  be  left 
Bolitary  and  neglected.  The  control  which  the  law  still  gives 
to  a  man  over  the  disposal  of  his  property,  is  one  of  the  most 
^cient  means  which  he  has,  in  protracted  life,  to  command 
the  attentions  due  to  his  infirmities."    {Van  AUt  v.  Huntery 

5  JohM.  CK  l^j  160-) 

*'  The  law  treats  the  right  of  testamentary  disposition  with 
great  tenderness.  If  questioned,  it  must  be  on  strong  grounds. 
To  overtunx  this  solemn,  deliberate  act,  fraud,  circumvention, 
idiocy,  or  lunacy  must  be  affirmatively  established." 

"  If  we  adopt  the  opinion  of  Mr.  Mann,  the  most  important 
witness  for  the  contestants,  that  the  depedent  was  mentally 
competent  to  make  a  will  in  October,  1851,  with  suggestion 
and  advice,  then,  of  course,  he  had  testamentary  capacity. 
There  being  testamentary  capacity,  the  law  does  not  regard 
its  quality  or  degree,  except  so  far  as  to  see,  in  cases  of  low 
d^ee,  that  the  testator  enjoyed  the  free  use  of  such  capa- 
city as  he  possessed."  {Thorwpson  v.  Quimby^  2  Bradf.^ 
i49,  487.) 

The  litigation  on  John  Fisher's  will  shows  what,  in  j;udicial 
inqairiea,  are  regarded  as  doubtful  cases,  and  may  receive  a 
determination  either  way. 

Yice-chancellor  Sandford  sustained  the  will  against  im«' 
peachm^it  for  incapacity  and  for  undue  influence.  {Gla/rTu 
v.  SawyeTy  8  Sandf.  Ch,y  851.) 

The  chancellor  rejected  the  will,  his  opinion  showing  that 
his  judgment  was  based  upon  weakness  operated  upon  by 
fraud,  which  is  the  objection  of  undue  influence*  {Clark  y^ 
FUher,  1  Paige,  171.) 
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The  Conrt  of  Appeals  affirmed  the  decree  of  the  chancel- 
lor, "  annnlling  the  will  of  the  late  John  Fisher,  deceased, 
as  obtained  bj  fraud  and  undue  influence." 

(This  decree  of  the  chancellor,  thus  affirmed,  was  not  that 
in  the  case  of  1  Paige^  but  the  decree  made  on  appeal  from 
Vice-chancellor  Sandford's  decision  in  3  Sandf.  Ch.) 

Shankland,  J.  (delivering  the  opinion  of  the  Court  of  Ap- 
peals), says :  ^^  Regarding  as  I  do  the  cases  of  t^ewart  v.  Zia- 
jpenardy  and  Blanchard  v.  NesUe^  as  fixing  the  standard  of 
testable  capacity  at  any  given  point  above  that  of  the  idiot 
and  lunatic,  the  will  cannot  be  declared  void  for  the  want  of 
a  sound  disposing  mind."  {Clarke  v.  Savryer^  2  If.  Y.  [2 
Camit.'],  498.) 

See  the  observations  of  Senator  Yei*planck  on  the  specu- 
lative question,  whether  the  right  of  disposing  of  property 
after  death  flows  from  positive  law  and  the  policy  of  society, 
or  is  a  part  of  the  natural  right  of  property,  agreeing  with 
Lord  Mansfield  ( Wmdham  v.  Chetfuoynd^  1  Burr.^  414),  that 
"  the  power  of  willing  naturally  follows  the  right  of  prop- 
erty." {Eemsen  v.  Brinokerhoff^  26  Wend.^  833 ;  Stewart  y. 
Ziepenardy  Id.y  266,  296-7.) 

^^  A  few  affirmative  facts  showing^understanding,  however 
humble,  must,  in  such  an  inquiry,  directed  to  the  point  of 
idiocy  or  total  want  of  reason  (not  of  lunacy,  or  disturbed  or 
clouded  intellect),  outweigh  very  many  negative  facts.  The 
affirmative  facts  prove  the  existence  of  mind ;  and  when  that 
is  once  shown,  the  negative  go  to  show  only  its  defects  and 
weakness,  not  its  entire  deprivation.  According  to  the  old 
rule,  ^  a  wise  man  does  not  always  show  reason,  a  fool  never 
does.'"  (Senator  Verplanck,  in  Stev>art  v.  Liepmardy  26 
Wend.,  810.) 

"  Mere  feebleness  of  intellect,  however  considerable,  in  a 
testator,  will  not  invalidate  a  will." 

^^The  cases  certainly  establish  the  rule  that  feebleness  of 
intellect,  however  considerable,  in  the  testator,  shall  not  in- 
validate a  will." 

^^  The  reason  for  sustaining  the  wills  of  excessively  weak 
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penoDS  (and,  by  thoee,  I  mean  persons  of  the  lowest  degree 
of  mental  capacity,  where  there  is  a  glimmer  rather  than 
light),  is,  that  the  weak  have  the  same  rights  with  the  pru- 
dent or  strong-minded  to  dispose  of  their  property,  and  that 
if  imbecility,  and  not  a  total  absence,  or  rather  perversion, 
of  mind,  shonld  constitate  inability  to  act,  it  would  be  im- 
possible to  draw  any  clear  line  of  distinction,  or  one  which 
would  generally  prevail.  There  is  much  force  in  these  rea- 
sons. At  any  rate,  the  rule  has  been  thoroughly  established 
and  we  must  submit  to  it,  whatever  may  be  our.  opinion  as 
to  its  necessity,  propriety,  or  expediency."  {Neuohause  v. 
Godwin,  17  Bar^.,  286,  257-8.) 

The  dissenting  opinion  of  Mr.  Justice  Gierke  in  Thomp- 
Wfi  V.  Tkompson,  is  the  only  judicial  criticism  (to  be  found 
in  our  reports)  in  disparagement  of  the  firm  rule  of  our  stat- 
Qtes  and  decisions  on  the  subject  of  testamentary  capacity. 
A  careful  perusal,  however,  of  this  well-considered  opinion, 
will  show  that,  after  all,  the  learned  judge  is  disposed  to  rest 
the  legal  consequences  of  imbecility,  or  unsoundness  of  mind, 
falling  short  of  idiocy  or  lunacy  (the  case  under  considera- 
tion being  one  of  alleged  aberration  of  mind),  more  upon  its 
leaving  its  subject ''  vevy  much  to  the  mercy  of  designing 
persons,  and  exposed  to  undue  influence,"  and  to  approve 
Senator  Yerplanck's  proposition  (in  Stetjoart  v.  Lispenard), 
that  thou^  this  condition  ^oes  not  destroy  testable  capacity, 
it  may,  in  connection  with  other  evidence,  show  that  the  par- 
tienlajr  testamentary  act  ''  was  the  result  of  fraud,  and  of 
abase  of  confidence,  perhaps  of  delusion."  (Judge  Gierke's 
opinion  [dissenting,]  Thompson  v.  Thompson,  21  Barb.,  107, 
127.)    '    .  •        ^ 

The  rules  of  our  law  on  the  subject  of  undue  influence,  in 
connection  with  testamentary  acts,  are — 

1.  Hat  it  must  come  to  the  substantial  texture  of  fraud  or 
coercion  in  the  procurement  of  the  testamentary  acts  ques- 
tioned, to  be  recognized  in  the  law  as  undue  influence. 

2.  That  it  must  be  proved  by  the  party  contesting  the  tes- 
tamentary act  on  that  ground ;  and  the  exclusion  of  any  such 
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conclaBion  forms  no  part  of  the  proponent's  proofs  or  arga- 
ment. 

These  propositions  have  never  been  brought  into  question ; 
but  a  brief  citation  from  two  cases,  to  be  more  speciallj  re- 
ferred to  in  another  connection,  is  given. 

"In  the  absence  of  any  inconsistency  between  the  pro- 
visions of  a  will  and  the  declarations  of  a  testator  otherwise 
expressed,  or  of  any  affirmative  evidence  of  fraud  or  undue 
influence,  the  court  will  not  speculate  as  to  the  motives  of 
the  testator,  nor,  upon  mere  suspicion,  presume  procuration 
by  artifice  or  undue  means." 

"  It  is  sufficient,  in  the  absence  of  proven  fraud  or  undue 
influence,  and  where  the  requisite  capacity  exists,  to  stand 
by  the  will.  If  its  provisions  be  grossly  unreasonable  or 
absurd,  or  opposed  to  the  ascertained  dispositions  and  affec- 
tions of  the  party,  these  circumstances,  if  shown,  may  be  of 
importance,  as  they  reflect  upon  the  question  of  capacity ; 
but  a  person  of  competent  mind  '  is  the  disposer  of  his  own 
property,  and  his  will  stands  as  a  reason  for  his  acts.'" 
{BUecker  v.  Lynch,  1  Bradf.,  458,  472.) 

"Influence,  in  order  to  be  undue  within  the  meaning  of 
any  rule  of  law  which  would  make  it  sufficient  to  vitiate  a 
will,  must  be  an  influence  either  by  coercion  or  by  fraud," 

"  It  is,  however,  extremely  difficult  to  state,  in  the  abstract, 
what  acts  will  constitute  undue  influence  in  questions  of  this 
natui*e.  It  is  sufficient  to  say  that,  allowing  a  fair  latitude 
of  construction,  they  must  range  themselves  under  one  or 
the  other  of  these  heads — coercion  or  fraud," 

"  One  point,  however,  is  beyond  dispute,  and  that  is,  that 
whenever  it  has  been  proved  that  a  will  has  been  executed 
with  due  solemnities,  by  a  person  of  competent  understand- 
ing, and  apparently  a  free  agent,  the  burden  of  proving  that 
it  was  executed  under  undue  influence  is  in  the  party  who 
alleges  it."  (Lord  Ch.  Cranworth,  in  Cdlclough  v.  Bay^e^  6 
House  of  Lords  CaseSj  45 ;  London  Juristj  May,  1857,  378.) 

All  that  relates  to  the  formal  authentication  of  testament- 
ary papers, — ^all  that  constitutes  the  "  factum"  of  a  will  as  a 
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TaUd  and  effectaal  legal  act — ia  the  eabject  of  statutory  rega- 
lation,  both  complete  and  definite. 

^*  Every  last  will  and  testament  of  real  or  personal  prop- 
erty, or  both,  shall  be  execated  and  attested  in  the  following 
manner : 

^  1.  It  shall  be  sabscribed  by  the  testator  at  tiie  end  of  the 
the  will; 

^  2.  Sa'ch  subscription  shall  be  made  by  the  testator,  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  ac- 
knowledged by  him  to  have  been  so  made,  to  each  of  the  at- 
testing witnesses ; 

*^  3.  The  testator,  at  the  time  of  making  snch  subscription, 
or  at  the  time  of  acknowledging  the  same,  shall  declare  the 
instrument  so  subscribed  to  be  his  last  will  and  testament ; 

^^4.  There  shall  be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  as  a  witness,  at  the  end  of  the  will^ 
at  the  request  of  the  testator." 

^  No  will  in  writing,  except  in  the^cases  hereinafter  men* 
tioned,  nor  any  part  thereof,  shall  be  revoked  or  altered, 
otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator,  declaring  such  revocation  or  alteration, 
and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed ;  qt  unless  snch 
will  be  burnt,  torn,  cancelled,  obliterated,  or  destroyed,  dec." 
(2  Bev.  Stat.,  63,  §§  40,  49.) 

As  no  one  of  these  statutory  requisites  to  validity  can  be 
dispensed  with,  so  no  further  requisites  of  authentication  of 
the  instrument  propounded  as  the  very  will  of  the  testator, 
can  be  insisted  upon. 

The  ^  declaration  of  the  testator  to  the  witnesses  that  the 
instrument  is  his  last  will  and  testament,  is  plenary  evidence, 
by  the  statute,  that  it  is  so  known,  understood,  and  intended 
by  him  to  be.  Ko  other  evidence  to  this  point  can  supply  the 
want  of  this — the  want  of  further  evidence  can,  in  no  case, 
disparage  the  effect  of  this."  {JRemsefn  v.  Brinkerhc^^  26 
Wend,y  346.) 
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PoemoNS  OF  thb  pbofonsnt,  and  of  thb  oontsbtakts  dan- 

IBL  AND  JAMES    PABISH,   AND    THB    LIMITS     OF    THE    CONTBO- 
YBBST  BETWKBN  l^KM. 

First,  On  the  point  of  teetamentary  capacity,  the  propo- 
nent contends  that  Henry  Parish,  at  the  time  of  the  execu- 
tion of  each  of  the  codicils  in  dispute,  was  neither  ^'an  idiot," 
nor. "  of  unsound  mind,"  but,  on  the  contrary, "  of  sound  mind 
and  memory."  That  the  bodily  disorder,  disease,  and  disa- 
bility of  Mr.  Parish,  at  the  times  in  question,  did  not  affect 
his  testamentary  capacity,  and  are,  themselves,  the  sole  and 
the  adequate  cause  of  the  appearances  which  are  insisted 
upon  in  disparagement  of  his  mental  capacity. 

On  this  point  the  contestants,  Daniel  and  James  Parish, 
are  understood  to  contend  that  Mr.  Parish,  at  the  times  in 
question,  was  ^^  an  idiot,"  incapable  of  any  testamentary  act. 

Second,   On  the  point  of  undue  influence,  or  procurement 
of  the  codicils  in  question  by  fraud  or  coercion,  the  proponent, 
contends  that  such  influence  not  only  did  not  exist  and  has 
not  been  proved,  but  that  no  particle  of  proof  has  been  pro- 
duced tending  to  show  any  such  influence. 

On  this  point  the  contestants,  Daniel  and  James  Parish, 
are  not  understood  to  contend  that  any  undue  influence  was 
exercised  over,  or  upon,  Mr.  Parish,  and  so  to  contend  would 
be  fatal  to  their  proposition  that  he  was  an  idiot,  having  no 
testable  capacity.  But  they  contend  that  the  codicils  in 
question  proceeded  wholly  from  the  will  and  invention  of 
Mrs.  Parish,  and  that  all  the  apparent  or  alleged  intervention 
of  Mr.  Parish  in  the  testamentary  acts  was  that  of  a  mere 
puppet,  set  up  and  moved  by  her. 

Third.  On  the  ^'^fadura^'*  or  execution  and  authentication 
of  the  codicils  in  question,  no  controversy  is  made. 

It  will  be  perceived,  then,  that  the  contestation  of  fact,  on 
the  part  of  the  contestants,  Daniel  Pariah  and  James  Parish, 
is  reduced  to  the  proposition  that,  from  the  date  of  the  apo- 
plectic blow  of  July,  1849,  the  testator  was  in  a  condition  of 
idiocy,  totally  incapable  of  any  testamentary  act 
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1.  This  excladeB  any  controyenj  as  to  lunacy,  insanity, 
derangement,  aberration  of  mind,  hallncinations,  or  deln- 
sions,  and  their  actnal  or  presumable  import  and  influence 
in  the  premises.  In  this  we  all  concur,  no  facts  are  brought 
in  CTidence  tending  to  show  disorder  of  this  nature. 

2.  It  removes  the  element  of  uncertainty,  misconception, 
and  error,  which  intervenes  in  a  survey  of  facts  and  a  com* 
parison  of  opinions,  produced  by  different  observers  at  differ* 
ent  times,  of  varying  moods  and  fluctuating  conditions  which 
belong  to  the  nicer  cases  of  insanity,  partial,  interrupted, 
mental,  or  moral.  Here,  a  continuous,  uniform,  and  well- 
defined  state  of  mind  (or  no  mind)  is  in  controversy.  If  he 
was  an  idiot  when  one  witness  saw  him,  he  was  an  idiot 
when  each  witness  saw  him. 

8.  It  excludes  all  claim  or  argument  of  undue  influence, 
of  which  it  is  the  essence  that  a  testable  capacity  and  volition 
are  controlled,  in  the  form  of  force  or  fraud,  by  another's 
volition. 

4.  It  puts  the  issue  upon  a  point  of  observation,  capable 
of  determination,  if  there  were  observers,  other  than  idiots^ 
to  give  the  means  of  determination. 

Hina  Judge  Gierke  says  of  the  characteristics  of  idiocy : 
^  It  is  a  congenital  obliteration  of  the  chief  mental  powers, 
amounting  to  a  great  insensibility  to  external  impressions, 
accompanied  by  certain  physical  indications  which  can  never 
be  misinterpreted ;  indications  which  proclaim  the  torpor  of 
the  faculties  within  with  as  unerring  certainty  as  the  rolling 
eye  and  staggering  gait  proclaim  the  drunkard,  or  the  pallid 
and  hollow  cheek  the  victim  of  disease."  {Thanypson  v. 
Thmnjwmy  21  Barb.,  107, 120.) 

The  learned  judge  speaks  of  *^  congenital"  idiocy,  but  no 
distinction  as  to  the  indicia  of  the  state  can  be,  or  was  in- 
tended to  be,  taken  between  congenital  or  supervening  (or 
acquired)  idiocy. 

This  broad  and  open  proposition,  in  the  face  of  the  over- 
whelming testimony  of  the  numerous  and  intelligent  ob- 
servers to  whose  scrutiny  Mr.  Parish  was  subjected,  and 
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who  hare  sworn  to  his  capacity,  would  not  have  been  as- 
snmed  as  the  necessary  basis  of  his  argument  against  the 
.  codicils  by  the  able  and  sagacious  counsel  for  the  contest- 
ants, in  preference  to  the  twilight  region  of  ^^  feebleness  of 
mind,"  "  lack  of  spontaneity,"  "  undue  influence,"  "  inoffi- 
cious  will,"  which  form  the  staple  of  so  many  reported  will 
cases,  unless  he  was  forced  to  it  by  the  compulsion  of  his 
own  acute  and  experienced  professional  perceptions  of  what 
was,  and  what  was  not,  capable  of  argument. 

1.  Thus,  if  intelligence  in  the  testator  were  admitted  into 
his  argument,  and  so  the  testimony  left  to  its  natural  force, 
according  to  its  plain  sense,  the  degree  of  intelligence  is 
manifestly  either  normal  or  undistinguishable  therefrom  by 
any  measure  of  reduction. 

2.  The  testator,  standing  as  an  intelligent  agent,  to  main- 
tain the  proposition  of  ^^  undue  influence"  upon  the  evidence, 
would  appal  the  most  intrepid  reasoner. 

3.  To  predicate  "  inofficiousness"  of  testamentary  disposi- 
tions in  favor  of  a  wife,  in  such  conjugal  relations  as  are 
shown,  in  preference  to  collateral  kindred,  in  such  relations 
as  are  shown,  would  be,  in  terms,  absurd. 

4.  With  intelligence,  without  undue  influence,  a  testa- 
ment, not  inofficious,  requires  but  the  formal  proofs  to  estab- 
lish the  "/<akJ^Mm"  to  secure  its  probate.  These  are  incon- 
testable. 

In  escaping  these  insurmountable  difficulties,  the  contest- 
ants' counsel  braves  others,  some  of  which  may  be  noticed. 

1.  If  Mr.  Parish  were  an  idiot  for  seven  years,  and  the 
counsel  can  satisfy  a  judicial  inquiry  of  that  fact,  Krs.  Parish 
must  have  known  it  through  the  whole  period.  » 

.  2.  Instead,  therefore,  of  proving  overweening  influence 
over  her  husband  as  the  fault  or  fraud  of  Mrs.  Parish,  and 
this,  too,  in  the  particular  acts  only  of  the  making  of  tlie 
codicils,  and  this,  besides,  only  committed  against  the  con- 
testants, the  proof  of  the  idiocy  of  Mr.  Parish  includes  the 
proof  of  the  sudden  and  universal  depravity  of  Mrs.  Parish — 
making  every  act  and  motion  of  hor  life  a  falsehood — every 
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attiUtde,  aaid  word,  and  thought,  a  fraud — and,  simultane- 
onslj,  involTiog  aa  exaltation  and  expansion  of  mental  and 
moral  power,  by  which,  at  will,  as  if  a  Borcereas,  she  beguiles 
the  iotelligeace  and  corrupts  the  integrity  of  all  who  come 
within  her  apell. 

3.  By  the  same  necessity  tiie  proof  must  compass  the  com- 
plete overthrow  of  the  whole  body  of  the  testimony  in  the 
sense  in  Which  it  was  given  by  the  witnesses,  to  the  absolute 
prostration  of  their  virtue  and  their  reason,  and  in  mere 
derision  of  all  that  is  ^^  wisest,  discreetest,  yirtuousest,  best," 
in  the  society  in  which  we  all  live. 

Thus,  to  prove  that  the  apoplectic  blow  which  afflicted  the 
body  of  Henry  Parish  overthrew  his  mind,  the  counsel,  as 
his  best  and  most  probable  theory,  undertakes  to  prove  that 
it  crushed  the  moral  nature  of  his  wife,  and  with  unspent 
force  promiscuously  dispersed,  embraced  in  its  catastrophe 
all  those  who  stood  about  them. 

This  is,  indeed,  the  proof  of  "  ignotum  per  iffnotiu^^ — of 
^  dijicile  jper  diffunliui^ — of  the  improbable  by  the  impoe- 
sible. 

The  proponent  maintains,  on  these  points,  these  proposi- 
tions: 

FiBST. — Mr.  Parish,  at  the  dates  of  the  execution  of  the 
several  codicils,  possessed  full  testamentary  capacity  upon 
any  rule  or  measure  that  can  be  claimed. 

L  This  appears  sufficiently  from  the  evidence  given  by 
the  documentary  witnesses  to  the  respective  codicils.  Their 
intelligence,  character,  acquaintance  with  testator,  means  of 
judgment,  opportunities  of  observation,  and  entire  independ- 
ence, give  to  their  evidence  irresistible  weight 

n.  The  witnesses  for  the  contestants,  so  far  from  showing 
deficiency  of  testamentary  capacity,  prove  its  adequacy. 
.  ni.  The  evidence  in  support  of  the  documentary  witnesses 
is  overwhelming  in  amount,  in  weight,  in  intelligence,  in 
character,  in  independence,  in  variety,  in  opportunities  of 
judging,  and  in  the  faculties  of  measuring  and  scrutinizing 
the  operations  of  mind. 
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Seoond. — ^The  evidence  of  the  execution  of  the  codicils,  of 
careful  and  deliberate  communication  to  the  testator  of  the 
contents  of  each  of  them,  of  scrupulous  consultation  of  the 
wish  of  the  testator,  both  formally  as  to  the  execution  of  the 
several  papers,  and  substantially  as  to  their  provisions,  of 
full  instructions  (in  respect  of  the  second  and  third  codicils) 
directly  from  the  testator  to  the  professional  draftsman,  is 
complete.  To  this  no  conflicting  or  contrary  evidence  is  of- 
fered. The  only  question  can  be,  therefore,  of  either  the 
reliability  of  the  witnesses  in  their  testimony,  or  the  relia- 
bility of  the  method  by  which  the  wishes  of  the  testator  were 
communicated  or  ascertained.  There  is  no  view  in  which 
any  tribunal  can  judge  over  these  witnesses,  and  against 
their  evidence,  instead  of  by  them,  and  according  to  their  evi- 
dence. 

TpiBD. — ^The  codicils  were  not  obtained  by  undue  influ- 
ence— i.  tf.,  by  either  coercion  or  fraud  in  any  form. 

I.  As  to  the  flrst  codicil,  there  can  be  no  pretence  of  influ- 
ence by  habit  or  system ;  there  is  certainly  no  evidence  of 
actual  influence. 

n.  The  s^ond  and  third  codicils  were  made  at  periods  in 
the  course  of  the  testator's  health,  when  he  was  at  the  higheet 
vigor.  There  is  no  evidence  of  influence  in  respect  of  either 
of  them. 

FouBTH. — ^The  secondary  evidence  of  influence,  vi«.,  of  a 
seclusion  of  the  peraon  of  the  testator,  or  an  exclusion  of  other 
probable  or  natural  objects  of  affection  or  testamentary  care, 
is  wholly  wanting  in  the  case.  The  evidence  shows  the  ut- 
most publicity  of  life,  and  unimpeded  access  to  the  testator 
on  the  part  of  the  contestants.  James  never  sought  any  in- 
tercourse of  any  kind.  Daniel  made  for  himself  the  only 
obstacles  to  a  welcome  at  the  house.  He  had  abundant  op- 
portunities of  intercourse  with  his  brother  out  of  the  house, 
but  never  availed  of  any.  Exclusion,  to  be  an  element  in 
such  a  case,  must  be  systematic,  substantial,  and  ag^nst  ef- 
forts to  gain  access.  A  mere  fanciful,  sentimental,  or  con- 
ventional exclusion,  if  any  proof  of  such  could  be  found,  is 
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toO'nnsQbstantial  to  be  of  any  weight  in  the  cause.  From  a 
Tolnntary  withdrawal  from  intercourse,  the  inf[nence»  are 
wholly  against  the  contestants. 

Fifth. — Undue  influence  is  not  predicable  of  a  testamen- 
tary provision  in  favor  of  the  wife,  filling  for  the  whole  period 
of  their  married  life,  and  more  than  a  quarter  of  a  century, 
thetrae  conjugal  relation,  and  in  preference  not  over  chil- 
dren, not  in  the  disregard  of  needy  relatives,  not  in  disap- 
pointment of  any  expectations  authorized  or  encouraged,  but 
of  one  brother  in  independent  circumstances,  who  maintained 
no  acquaintance  with  him,  and  of  another  of  abundant 
wealth. 

Sixth. — The  codicils  are  not  inofficious  testamentary  dis- 
positions, not  diversions  from  any  previous  testamentary  pur- 
poses, and  not  inharmonious  with  any  expressed  or  proved 
affections  or  intentions;  but,  on  the  contrary,  they  are 
officious,  in  nnion  with  previous  testamentary  dispositions, 
conformed  to  expressed  and  proved  affections  and  inten- 
tiona. 

Of  thz  tbus  weight  and  dcpobt  o7  phtsiologioal  and 
hedioai.  views  bearing,  ob  supposed  to  bkab,  upon  the 
psobabiijtie8,  ob  infebencbb,  as  to  the  oondmon  of  me. 

PAEISh's  MIND,   FBOM  HIS  BODILY  DISORDERS. 

The  contestants  might,  under  the  rules  of  evidence  govern- 
ing such  cases,  have  offered  medical  witnesses,  in  the  charac- 
ter of  experts,  to  speak  upon  the  case  presented  by  the  evi- 
dence as  to  the  physical  condition  of  Mr.  Parish,  upon  the 
question  of  the  probable  or  inferable  condition  of  his  mind. 
As  the  contestants'  views  find  no  support  in  the  '^  opinions'' 
of  the  six  medical  witnesses  examined  in  the  case,  and  who 
are  entitled  to  speak  in  the  double  capacity  of  observers  and 
of  experts,  it  would  seem  important  to  them  to  have  brought 
this  ancillary  evidence  of  experts,  if  they  could  find  it,  or  if 
they  esteemed  it  significant.  Their  omission  to  bring  the 
evidence  of  experts,  then,  must  be  put  to  the  account  of  its 
not  being  obtainable,  or  not  being  useful.    Instead  of  intro- 
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dncing  opinionB  of  medical  experts  as  evideDioe,  opeo  to  the 
analjBis  and  redaction  of  crofia-examination,  the  conteetants 
may  adduce  Bach  opinions,  by  way  of  argnments,  exposed  to 
no  snch  analysis  or  redaction.  The  proponent  presents  ^  A 
medical  consideration  of  the  physical  condition  of  Henry 
Parish/^  by  an  eminent  physician  and  physiologist,  as  mainly 
nseful  and  instructive  to  the  court  in  two  ways. 

jFtrst  To  supply  such  special  knowledge  concerning  the 
bodily  diseases  of  apoplexy  and  paralysis,  as  will  show  their 
relation  to  the  nervous  and  cerebral  system,  and  aid  in  the 
discrimination  between  physical  and  mental  derangement, 
as  the  cause  and  explanation  of  the  significant  appearances 
in  Mr.  Parish's  ]ife  and  conduct,  during  the  period  involved 
in  this  controversy. 

Second.  To  exhibit,  by  proofs  drawn  from  the  results  of 
medical  experience  and  science,  the  fundamental  truth,  that 
the  diseases  of  apoplexy  and  paralysis  (and  whatever  others, 
if  any,  are  imputed  to  Mr.  Parish),  are  bodily  diseases  in 
cause,  seat,  character,  and  treatment ;  that  whether  mental 
derangement  or  debility  attends  them  or  flows  from  them,  is 
an  inquiry  original  and  special  to  each  case  under  observa- 
tion, and  to  be  answered  by  a  scrutiny  applied  to  the  mind 
and  its  manifestations ;  that  this  mental  scrutiny  and  investi- 
gation are  governed  by  the  same  rules  as  if  the  bodily  disor- 
ders were  not  present,  save  only  that  the  derangement  and 
debUity  which  are  accounted  for  as  simply  affections  of  the 
physical  frame  are  to  be  as  absolutely  excepted  from  the 
mental  phenomena  and  conclusions  as  if  the  forms  of  disease 
were  fever,  or  gout,  or  dyspepsia.  In  other  words,  that 
whether  a^  paralytic's  mind  is  affected,  is  an  inquiry  of  the 
same  nature,  and  to  be  satisfied  in  the  same  manner,  as  the 
same  inquiry  in  respect  of  a  man  in  bodily  health  or  in  any 
other  bodily  sickness.  The  universal  testimony  of  medical 
science  and  medical  authorities  shows,  that  the  observation 
and  judgment,  concerning  the  integrity  or  'deterioration  of 
the  mental  faculties  in  a  patient  afflicted  with  the  diseases  in 
question,  are  as  much  a  matter  of  direct  investigation,  applied 
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to  the  mind  itself,  as  are  the  observation  and  judgment,  con- 
eeming  the  integrity  or  depreciation  of  any  bodily  function 
or  part^  a  matter  of  direct  investigation  applied  to  the  fane* 
tion  or  part.  From  the  mental  appearances,  just  as  from  the 
bodily,  inferences  may  be  drawn  as  to  the  seat  and  gravity  of 
the  canse  of  the  paralysis,  but  no  inference  arises  against  the 
mental  faculties,  which  are  observed  in  play,  from  the  fact 
of  a  paralysis,  any  more  than  against  the  motion  of  a  limb  or 
the  exercise' of  a  physical  function,  when  the  motion  and  the 
exercise  are  manifest.  The  appearances,  mental  or  bodily, 
exhibit  the  natnre  and  extent  of  the  paralytic  affection,  and 
no  general  reasoning  as  to  what  might  be  expected,  can,  in 
the  least,  contradict  or  displace  the  actaal  appearance. 

It  follows,  necessarily,  that  all  correction  or  modification 
of  an  ^timate  concemiDg  the  state  of  the  intellect  of  a 
pati^it  formed  npon  observations  in  life,  by  anatomical  or 
physiological  investigation  po$t  mortem^  is  rejected  by  medi* 
cal  as  well  as  by  judicial  reasons.  Mental  traits  and  action 
observed  in  life,  if  they  show  a  rational  eondition,  can  never 
change  .their  character  by  a  post  mortem  exploration  of  dit* 
integration  or  degeneration  of  the  brain,  any  more  than  the 
motion  of  the  limb  or  Ae  function  of  ^digestion  observed  in 
life,  can  be  displaced  by  an  autopsy  of  the  brain. 

So,  on  the  other  hand,  mental  disorder  or  debility,  mani- 
fested  in  life,  could  never  be  made  mental  integrity  and 
vigor  by  the  explorations  of  anatomy  disclosing  no  adequate 
cerebral  defect,  any  more  than  the  motion  of  a  limb  or  the 
use  of  a  BOise,  lost  in  life,  would  be  proved  to  have  been 
healthful  and  sound,  from  no  trace  appearing  of  lesion  or 
atrophy  of  the  appropriate  nervous  or  cerebral  structure. 

The  whole  metliod  of  inductive  reason  rests  upon  these 
principles.  The  arguments  of  experts,  if  any  shall  be  intro- 
duced by  the  contestants,  must  leave  the  matter  just  where 
they  find  it ;  to  wit,  that  no  generalizations  from  the  cases  of 
paralysis  can  show  what  the  state  of  Mr.  Parish's  mind  was, 
but  that  the  observations  of  those  who  saw  him  must  furnish 
the  means  of  judgment.    That  being  established,  the  weight 
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and  import  of  the  experts'  argnments  are  meaeared  bj  the 
intelligence  and  candor,  circnmspection  and  temper,  which 
they  diBclose.  Thej  carry  no  ench  weight  or  import  as  mate- 
rials for  the  formation  of  judicial  determination,  as  the  evi- 
dence of  observers,  nor  as  the  evidence  of  mere  experts  having 
the  sanction  of  an  oath  and  the  test  of  cross-examination. 

Jamb  T.  Bradt  and  CirAKT««  O'CoiraB,  far  OiniUttcmU  Jamn  and 

DarM  Parith, 

Henry  Parish,  the  testator,  was  a  wealthy  and  respectable 
New  York  merchant,  of  competent  education  and  high  in- 
telligence. In  September,  1842,  he  made  his  will,  arranging 
}ts  details  in  numerous  private  consultations  with  Charles  G. 
Havens,  Esq.,  one  of  the  laXir  firm  usually  employed  by  him. 
He  was  then  aged  fifty-four  years,  and  had  finally  retired 
from  business ;  his  wife  was  aged  thirty-seven.  They  had 
been  then  married  thirteen  years.  There  never  was  any 
issne  of  the  marriage.  His  estate  was  then  about  $782,000. 
His  collaterals  were  his  brother,  James  Parish,  then  having 
six  children ;  his  brother,  Daniel  Parish,  then  having  seven 
children ;  his  sister,  Ann  Parish,  unmarried,  and  aged  fifty- 
two  years,  and  his  sister,  Mrs.  A.  M.  Sherman,  having  one 
child. 

The  dispositions  of  the  will  are  as  follows :  he  gave  to  his 
wife  $331,000 ;  to  his  nephew,  Henry  Parish,  the  son  of  his 
brother  Daniel,  $35,000 ;  to  his  cousin  and  namesake,  Henry 
Parish  Kemochan,  $20,000 ;  to  his  namesake,  Henry  Parish 
Conrey,  of  New  Orleans,  $5,000 ;  to  his  two  sisters.  Miss 
Nancy  Parish,  and  Mrs.  Allen  M.  Sherman,  $20,000  each ; 
to  Mrs.  Payne,  his  wife's  aunt,  an  annuity  valued  at  $5,000 ; 
to  each  of  his  five  executors,  as  a  personal  gift,  $10,000, 
making  a  total  of  $486,000. 

If  his  estate  should  prove  sufficient,  he  further  gave  a 
legacy  of  $10,000  to  the  seven  children  of  his  brother  Daniel ; 
to  the  six  children, of  his  brother  James ;  to  his  consins,  Mrs. 
Joseph  Kemochan  and  Mrs.  Abeel ;  to  his  brothers-in-law, 
Dr.  Edward  Delafield  and  Major  Eichard  Delafield;  and 
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to  one  sister  and  three  sisters-in-law  of  his  wife,  making 
$310,000.  The  total  amount  of  dispositions  was  $696,000.  The 
residue  he  gave  equally  to  his  brothers  James  and  Daniel 
Parish,  or  the  survivor  of  them,  and  the  issue  of  the  other. 
He  named  as  executors  Daniel  Parish,  Joseph  Kemochan, 
Joseph  Delafield,  Henry  Delafield,  and  William  Delafield. 

On  July  19, 1849,  at  mid-day,  while  transacting  business 
in  Wall-street,  the  testator  was  suddenly  stricken  down  by 
an  apoplectic  stroke.    This  produced  hemiplegia  on  the  right 
side — a  permanent  disability.    According  to  our  view  of  the 
evidence,  this  seizure  affected  the  brain  so  seriously  that  the 
testator  was  immediately  reduced  to  a  state  of  idiotic  demen- 
tia, from  which  mental  condition  he  never  recovered  in  anv 
degree  whatever.     He  survived  the  event  more  than  six 
years.    His  general  bodily  health,  was  completely  restored, 
his  appetite  for  food  returned  in  its  full  vigor,  he  had  the 
full  use  of  one  eye  and  the  perfect  use  of  the  left  arm  and 
hand  ;  yet  he  never  was  able,  during  all  this  time,  to  write, 
to  read,  to  distinguish  one  figure  or  one  letter  of  the  alpha- 
bet from  another,  to  utter  one  word,  or  to  give  one  single  re- 
liable indication  of  intelligence  or  intention  higher  in  grade 
than  such  as  are  exhibited  by  animals  of  the  dullest  species. 
Of  coarse,  he  performed  no  business  or  other  transactions. 
During  all  this  time  he  was  in  the  custody  of  his  wife,  by 
whom  the  residuary  legatees  were  denied  access  to  him. 
Every  transaction  concerning  his  business  or  property  was 
eondncted  without  any  participation  on  his  own  part ;  and 
nearly  every  such  transaction  wi^  controlled  and  directed  by 
his  wife  and  her  agents.    Gradually,  and  as  rapidly  as  prac- 
ticable, she  transferred  his  personal  estate  into  her  own  name ; 
and,  at  his  decease,  she  claimed  nearly  the  whole  of  it,  on 
pretence  that  this  continuous  succession  of  transfers  to  her 
name  constituted  so  manj  gifts  inter  vivoe.    The  first  codicil 
dated  August  29, 1849,  gave  to  the  wife  his  newly  acquired 
real  estate,  worth  about  $200,000.    The  second  codicil  ex- 
ecuted September  15,  1853,  gave  her  the  same  real  estate 
OYer  again,  and  about  $850,000  worth  of  stocks,  &c.    It 
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gave  also  $50,000  to  religious  and  diaritable  institntiona, 
and  revoked  the  appointment  of  the  tefitator's  brother  Daniel 
ae  executor,  and  it  also  revoked  the  $10,000  bequest  to  him. 
The  thii*d  codicil,  dated  June  15, 1854,  made  tlie  wife  sole 
residuary  devisee,  and  revoked  the  residuary  bequest  to  the 
brothers. 

These  codicils  were  dictated  by  the  wife,  drawn  on  her 
retainer  by  her  counsel,  and  each  was  executed  by  a  mark. 
In  fact  these  marks  were  all  made  by  the  wife's  counsd. 
He  placed  the  pai  in  the  testator's  left  hand,,  which  was  per^ 
fectly  sound,  well,  and  strong;  he  then  drew  that  hand  to 
the  appropriate  places ;  and  there,  guiding  the  movement 
of  the  pen  himself,  he,  the  counsel,  made  the  marks  whiok 
Are  alleged  to  be  the  testator's  subscriptions.  The  case 
might  be  said  to  present  complete  proof  of  undue  influence 
and  of  fraud,  and  of  coercion,  bu^  that  one  important  and 
indispensable  ingredient  of  such  a  case  is  lacking.  The  tes- 
tator was  in  so  low  a  state  of  idiocy,  that,  he  was  incapable 
of  being  influenced,  deceived,  or  coerced.  The  disputed 
codicils  are  not  his  acts. 

FiBST  Point.  The  testator  had  not  capacity  to  make  a 
testament  at  any  time  subsequent  to  his  apoplectic  seizure 
on  the  19th  of  July,  1849. 

L  The  condition  denominated  idiocy  in  the  Statute  of  Tfills 
is  not  necessarily  congenital.  It  may  be  produced  by  reduc- 
tion of  power  in  the  material  organ  of  thought  or  mind, 
through  natural  decay,  the  gradual  operation  of  disease,  or 
sudden  violence.  {Stoinbtime^  part  2^  §  5 ;  De  WiU  v.  JSariey^ 
17  If.  T.,  350.) 

IL  It  is  not  necessary  to  the  existence  of  the  state  denomi- 
Bated  idiocy,  that  there  should  be  a  total  absence  of  per^ 
oeption,  memory,  or*  even  of  reason.  Idiocy  has  never  been 
defined,  and  never  can  be ;  it  is  a  condition  which  no  power 
of  language  can  adequately  describe,  although  illustrations 
of  its  existence  may  easily  be  presented.  It  is  a  state  of 
mind  which  may  differ  from  the  most  perfect  m^ital  integ^ 
rity,  only  in  the  degree  of  power  present    Every  descrip- 
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tion,  every  illustration,  and  every  instance  to  be  fonnd  in  the 
books  prove  this.  {Dean^s  Med.  c/ur.,  457 ;  Maarqma  of  Win- 
chetief^9  Oaae^  6  Coke  R.^  23  (a);  Comb's  Ocm^  Moare^  759; 
Herbert  v.  JLowna^  1  Ch.  Hep.y  12, 13 ;  Greemoood  v.  Oreef^ 
Wfod^  3  Ourt^  836  Append.  80 ;  £aU  v.  MammJm^  3  Bligh^ 
N.S^\\  Marah  v. 7^e22, 2 Hagg,^  122 ;  Harwood  v. Baker^ 

8  Jfeor^  P.  a,  282,  290 ;  t7b»w  v.  Oodrich,  5  /rf.,  16,  36 ; 
2^  V.  Fcm  ^TZatie,  2  S(nUhard  (ilT.  J:),  589, 661 ;  Dm  v.  «;b^ 
«0n,  Ji2.,  454 ;  Ooldie  v.  Mwray^  6  c/w*.,  608 ;  /%ii/£;  v.  Schceffley 
16  /£,  900 ;  J?^M  V.  RoBtboTOughy  3  eTi^r.,  iT.  &,  373 ;  S.  0., 
6  House  of  Lords  Cases^  2,  45 ;  HovxmL  v.  Coke^  7  B.  Itwnr 
foe,  655;  i&2;»a^'«  TTi^Z,  2 «/:./:  J^'ar^A.,  340 ;  TV^mdr  v.  Tt^^ 
nffty  1  lAUMy  101 ;  Shropshire  v.  ^dn{>,  5  «/". «/.  Marshy  91 ; 
OiMMtodb  V.  Hadlyme  Soc^  8  (%n^.,  254 ;  .S3fm«  v.  ^i^iM) 

9  /A,  102;  RanMer  v.  TVjwi,  7  iSl  dfe  ^.,  90^  Hmrrism  v. 
Rowanj  3  Fo^A.  C7.  01, 580 ;  xSSS^ven^  v.  Van  Glem^  4  /c^.,  262; 
Slomn  V.  Masowelly  2  (?r6m'«  {%.  (i\r. «/:),  563 ;  Andress  v. 
ire2{0r,  2  /£,  604;  Heister  v.  Z^tm^A,  1  TecOes  {P&rm.\  108; 
Bomiek  v.  Reichenbadk,  10  /&  d&  ^.,  84 ;  IbmibttM  v.  j^b97»- 
iNW,  1  Bailey  {S.  C.\  92;  i)awe«  v.  OOveH,  5  OiUdtJohn.^ 
S69;  f  2acft  v.  ^22^^  3  fi»  {&  C),  68;  2  ^mn'«  Poaier^ 
589,  «<  M^.  /  Clarke  v.  Fisher^  1  Paige^  171 ;  StewaH  v.  Zm- 

'  feMrdy  26  TT^m?.,  290, 291, Walworth,  CSi. ;  McCvUy  v.  jBarr, 
17A  <6  uR.,  446;  ^<>r<^  y.Ford^T Hwnphy  92;  Comerse  v. 
CbncMTfltf,  21  Term.,  168 ;  Cdemom  v.  Robertson^  17  ^2a.,  84 ; 
Eirkwood  v.  Gordon^  7  JSioA.  iSb.  (iJbr.  Zat£>,  474.) 

1.  One  who  conld  count  five,  and  no  farther,  would  show 
aome  understanding,  yet  he  would  in  law  be  esteemed  an 
idiot  {Swinbumey  part  2,  §  4 ;  Ben  v.  Johnson^  2  Southard^ 
454 ;  Ben  v.  Van  Cleve,  2  ie^.,  589,  661.) 

2.  One  who  at  a  testable  age  should  possess  all  the  knowl- 
edge and  capacity  of  a  child  three  years  old — and  this  is 
considerable — would  be  esteemed  an  idiot  {SwinburTiey  part 
2,  §  4 ;  Shropshire  v.  Reno^  5  J.  J.  Marshy  91 ;  Walworth^ 
Ch.,  in  26  Wend.y  290, 291 ;  Howard  v.  Coke,  7  B.  Mun.y  655.) 

3.  The  Cretins  o{  the  Alps  are  called  idiots  in  the  worki 
which  treat  of  them.    They  perform  all  the  functions  of  ani* 
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mal  life,  perpetuate  their  species,  reason  well  enough  to  a 
eertain  extent,  and  can  perform  successfully  a  limited  amount 
of  mechanical  labor,  and  that  of  a  kind  requiring  some  in- 
genuity. 

IIL  The  opinion  of  Senator  Yerplanck,  in  the  case  of  Alice 
lispenard's.  Will  (26  Wend.^  296),  is  sometimes  referred  to  as 
determining  that  testamentary  capacity  exists,  if  there  ];)0 
any  mind.  This  leaves  it  to  be  ascertained  whether  there  be 
any  mind ;  and  this,  of  course,  involves  the  inquiry,  what  is 
mindf  Consequently  the  opinion  concludes  nothing,  and 
leaves  the  law  as  it  stood  before. 

The  opinion  of  a  aingle  senator  in  that  court  cannot  always 
be  deemed  an  authoritative  exposition  of  the  law,  even  though 
no  other  be  delivered,  and  though  judgment  be  according  to 
its  conclusion.  It  was  really  the  decision  of  a  question  of 
fact  and  not  of  law. 

I Y.  The  amis  prohcmd/i  that  the  testator  was  possessed  of 
suf^cient  mental  capacity,  is  on  the  party  propounding  an 
alleged  testamentary  paper.  If,  after  all  the  evidence  is  in 
and  due  consideration  is  had,  the  mind  of  the  court  is  in 
tquiUbrio^  the  paper  must  be  rejected.  {Barry  v.  ButUfij 
1  Ourtei8y  637 ;  2  Moore^s  Privy  Council  Oases,  480 ;  Broming 
V.  Buddy  6  Mj  430 ;  PanUm  v.  WiUiams,  2  Ourt.,  530 ;  2 
Notes  of  Cases  SuppLeme^Ual,  21, 29 ;  Baker  v.  BaU^  2  Moore 
P.  C.y  317;  Chrownmshidd  v.  Croionmshieldj  2  Cfray,  527; 
Comstock  V.  Hadlyme^  8oc.  8  Corm.j  254 ;  Gerrish  v.  Naeon^ 
22  Maine,  438 ;  CiUey  v.  Cmey,  84  Id.,  162 ;  WoILis  v.  Hodge- 
son,  2  AtiCj  56 ;  1  Powell  on  Devises,  Jarman's  ed.,  81.) 

Sboond  Point.  If  it  could  be  presumed  that  the  testator 
had  testamentary  capacity  at  the  times  when  the  marks 
alleged  to  be  his  own  were  affixed  to  the  codicils,  the  evi- 
dence would  exhibit  all  the  features  of  undue  influence, 
fraud,  and  coercion  to  be  found  in  that  unfortunately  familiar 
dass  of  cases. 

I.  The  professional  gentleman  who  drew  the  instrument, 
being  the  agent  of  Mrs.  Parish,  and  all  his  little  intercourse 
with  the  testator  being  in  her  presence,  and  under  her  super- 
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viaioii,  the  maxim  qui  se  scripsU  heredem^  applies.  {Paske 
▼.  OUM,  2  jPhtU.y  324 ;  Middletawn  v.  i^or^,  cited  in  1 
Hagg.^  395 ;  Ingram  y.  TT^o^,  1  Hagg,^  384 ;  BaJcer  ▼.  j?€k^, 
1  CW/^.,  155 ;  2  Jfiwrtf  P.  (7.,  317 ;  ^wtfm  v.  Barry^  1  (%«r^^ 
614 ;  Dumdl  v.  Corfidi^  1  Robert.  Ecde,  JS^.y  51 ;  Durling 
V.  Zovdandj  2  C4^r<.,  225 ;  0^i5  v.  -Day,  1  7rf.,  -782 ;  8.  0., 
sub  nam.  Dttfaur  v.  O^  3  Moore  P.  (7.,  136 ;  MUchdL  v. 
I^loimw,  10  Jut.,  461 ;  12  7d,  967 ;  6  Moore  P.  <7.,  137 ; 
Bawarik  v.  Marriott,  1  M.  <&  K.,  643 ;  Jones  v.  Oodrichy 
5  JKtovv  p.  C,  16 ;  Jtfynn  v.  Bobinson,  2  Hogg.,  179 ;  Cirw- 
j^  Y.  2>u&>M,  4  Barb.,  393.) 

n.  All  persons  bat  her  own  friends  being  ezclnded,  and 
the  testator  being  completely  sabject  to  the  will  and  pleasure 
of  Mrs.  Parish  for  the  gratification  of  his  only  known  desires, 
i.  e.y  food  and  drink,  he  must  be  regarded  as  not  having  been 
a  free  agent  {Swinburne,  998,  part  7,  §  18 ;  BUweU  ▼. 
Blewett,  4  Hogg,,  410 ;  Marsh  v.  TyrreU,  2  Id.,  84.) 

nL  There  is  a  total  absence  of  proof  that,  in  reference  to 
these  codicils,  there  existed  spontaneity  or  even  volition.  The 
testator  merely  yielded  to  irresistible  importunity  or  force* 
(1  FonUangue's  Equity,  6,  Am.  ed.,  1807 ;  8  Vvner's  Ab.,  167, 
tit  Devise^  Z,  2  pi.  7,  a.  d.  1791 ;  Sw'inbwme  on  WiUs,  part  2, 
§  25 ;  Oreen  v.  Skipworth,  1  Philip  53  v  BiUinghurst  y. 
Vidcersj  Zi,  187 ;  Harwood  v.  BaJcer,  8  Moore  P.  C,  282 ; 
Lamkin  y.  Babb,  1  Swinburne  on  WiUs,  §  1 ;  Id.,  part  7, 
§  4 ;  Hacker  v.  Newborn,  Styles,  427 ;  MowUain  y.  BenneU, 
1  Cox,  353,  355.) 

lY.  In  the  alleged  gifts  inter  vvoos  and  the  repetitions  of 
the  testamentary  grants  obtained,  we  may  discern  that  da* 
plicit]^  in  title-making  which  frequently  characterizes  this 
deBcription  of  fraud.  (  VreeUmd  v.  McClelland,  1  Bradf., 
393, 431 ;  MiddUUrwn  v.  Forbes,  cited  in  1  Hogg.,  395 ;  WeUes 
y. Middetawn,  1  Cox,  112 ;  4  Bro.  P.  C,  Toml.  ed.,  245; 
BewfuU  Y.  Vade,  2  Aik.,  324.) 

Counsel  for  the  contestants  presented,  also,  certain  refer- 
eoces  to  authorities,  arranged  under  the  following  three  heads : 
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I.  The  conscience  of  the  court  is  to  be  satisfied  that  the 
paper  in  question  was  the  act  of  a  free  and  capable  testator. 
The  amount  of  proof  required  will,  of  coarse,  vary  according 
to  the  circumstances  of  each  particular  case ;  but  the  rule  ie 
invariable.    {Baker  v.  JBaU^  2  Moore  P.  CI,  817.) 

The  same  rule  was  declared  and  ablj  vmdicated^  by  the 
Supreme  Court  of  Massachusetts,  in  OrownmsAield  ▼. 
Orcwninshield  (2  Oray^  526).  It  was  there  held,  that  the 
burden  of  proving  the  sanity  of  a  testator  is  upon  him  who 
offers  the  will  for  probate,  and  does  not  shift  upon  evidence 
of  his  sanity  being  given  by  the  subscribing  witnessea. 
This  caee,  at  p.  530,  overrules  what  is  said  in  Brooks  v.  Bar- 
reU  (7  Pidc.,  99). 

In  Oerriah  v.  Nason  (22  Itaine^  438),  Wmnf  ak,  C.  J., 
says :  ^^  The  presumption  that  the  person  making  a  will  wae 
at  the  time  sane,  is  not  the  same  as  in  the  case  of  the  making 
of  other  instruments ;  but  the  sanity  must  be  proved."  In 
Cmey  V.  CiUey  (34  Maine,  162),  Riob,  J.,  said  « that  the 
burden  is  upon  the  appellant  to  show  that  the  testator  was 
not  of  sound  mind  at  the  time  the  instrument  was  executed, 
if  he  would  set  it  aside  as  invalid  for  that  cause." 

In  WaUie  v.  Hbdgeson  (2  Atk.y  56),  Lo&d  Habdwickb 
^d :  ^^  It  had  been  determined  over  and  over  in  this  court, 
that  you  must  show  the  person  to  be  of  sound  and  disposing 
mind,  wh^)  a  will  is  to  be  established  as  to  real  estate,  and 
especially  if  there  are  infants  in  the  case ;  proving  it  to  be 
well  executed,  according  to  the  statute  of  frauds  and  per- 
juries, is  not  sufficient."    {Powdl  on  Devises,  Jarm.  ed.,  81.) 

The  rule  as  to  the  onus  may  be  illustrated  by  other  cas^. 
In  Powers  v.  Btissell  (13  Pick.,  69),  it  was  held,  that 
where  the  proof  on  both  sides  applies  to  one  and  the  same 
issue  or  proposition  of  fact,  the  party  whose  case  requires  die 
establishment  of  such  fact,  has  all  along  the  burden  of  proof, 
although  the  weight  in  either  scale  may  at  times  preponder-* 
ate.  But  where  he  gives  prima-fcune  evidence  of  such  fact, 
and  the  adverse  party,  instead  of  producing  proof  to  negative 
the  same  fact,  proposes  to  show  another  and  distinct  propo- 
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aitioa  whieh  avoidfl  the  effect  of  it,  there  the  harden  of  proof 
^  shifts  azid  reets  upon  the  party  proposing  to  show  the  latter 
hut 

In  Taurtdlot  ▼•  Bo9ebTook  (11  Met^  460),  in  an  action  to 
recover  damages  eansed  by  a  fire  commnnicated  to  the  plain- 
tiff's land  from  a  coal-pit  which  the  defendant  lawfully  set 
on  fire  upon  his  own  land,  it  was  held  that  the  burden  of 
proTing  the  defendant's  negligenee  was  upon  the  plaintiff*, 
unij^ma/acie  proof  of  the  defendant's  negligence  does  not 
thraw  upon  him  the  burden  of  disproving  it. 

In  Delano  v.  BarOeU  (6  Oush.y  864),  it  was  held,  that 
where  a  want  of  consideration  is  relied  on  in  defence  to  an 
aetion  on  a  promissory  note ;  and  evidence  is  given  on  the 
one  side  in  the  afiirmative,  and  on  the  other  in  the  negative^ 
of  the  fact  of  oonuderatioa ;  the  burden  of  proof  is  on  the 
plaintiff  to  satisfy  the  jury,  upon  the  whole  evidence  of  tibat 
act    (S.F.jSperryY.WilooXylMet.j267.) 

Hiere  are  diek^  and  some  decisions  in  this  country,  which 
declare  a  different  doctrine  as  to  the  burden  of  proof  from 
that  asserted  in  the  authorities  above  cited.  But  there  is  no 
opposing  decision  in  which  the  question  has  been  deliber* 
stdiy  examined 'in  the  li^t  of  the  decisions  cited  above. 
Thare  are  also  occasional  diota  in  the  ecclesiastical  courts, 
which  have  sometimes  been  supposed  to  be  inconsistent  with 
the  rule  above  stated ;  but,  propeily  understood,  those  dicta 
do  not  conflict  with  the  cases  cited.  The  rule  stated  above 
was  acted  on  in  JT&whauM  v.  Godwin  (17  Barh.^  286). 

IL  Competency  to  execute  a  testament  does  not  exist  un- 
leia  the  alleged  testator  had  reason  and  understanding  suf- 
fieient  to  comprehend  such  an  act. 

Opposed  to  the  long  line  of  authorities  dted  under  our 
first  point  (anfo,  88,  89)  which  establish  this  rule,  is  the 
opinion  of  Senator  Yerplanck  in  SUwari  v.  Li»p0nard  (26 
Fend.,  255). 

It  is  remarkable  that  the  learned  senator  cites  not  a  single 
tnthority  relating  to  testamentary  capacity,  which  supports 
the  standard  adopted  by  him.    A  large  portion  of  the  dicta 
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cited  and  relied  npon  by  him,  relate  to  an  entirely  different 
matter,  viz.,  the  prerogative  of  the  crown  to  take  into  its 
cti8todj  the  persons  and  estates  of  idiots  and  lanatics.  This 
prerogative,  being  in  its  nature  odious,  and  liable  to  abase, 
was  always  viewed  with  jealousy,  and  strictly  construed. 
Decisions  or  opinions  in  such  cases  are  not  authoritative  on 
the  subject  of  testamentable  capacity.  Indeed  this  distinc- 
tion is  expressly  taken  by  Smnbume  (part  2,  §4).  One 
of  the  head-notes  to  Stewart  v.  Idspenard  contains  the 
following  sentence :  ^^  (Courts,  in  passing  upon  the  validity  of 
a  will,  do  not  measure  the  extent  of  the  understanding  of  the 
testator;  if  he  be  not  wholly  deprived  of  reason,  whether  he 
be  wise  or  unwise,  he  is  the  lawful  disposer  of  his  property, 
and  his  will  stands  as  a  reason  for  his  actions."  Hiis  is 
taken  substantially  from  Shelf ord  on  Lunacy.  It  is  there 
said  (3  ed.,  89) :  "  A  person's  being  of  weak  understand- 
ing, is  not  of  itself  any  objection  in  law  to  his  disposing  of 
his  estates.  Oonrts  will  not  measure  the  extent  of  people's 
understandings  or  capacities ;  if  a  man,  therefore,  be  legally 
compos  mentis^  be  he  wise  or  nnwise,  he  is  the  disposer  of 
his  own  property,  and  his  will  stands  as  a  reason  for  his 
actions;  and  there  is  no  such  thing  as  an  equitable  inca- 
pacity where  there  is  a  legal  capacity."  The  only  authori- 
ties cited  by  Shelford  in  support  of  this  paragraph,  are  O^ 
numd  v.-  FUzroy  (3  P,  Wme.y  129),  and  Willie  v.  Jemegan 
(2  Atk,^  261).  Iti  fact,  however,  the  paragraph  is  copied 
verbatim  from  a  note  by  Mr.  Powell  to  Swinburne  on  WiUa 
(vol.  1,  p.  127).  That  note  is  as  follows:  ^^  A  person's  being 
of  a  weak  understanding  is  not  of  itself  any  objection  in  law 
to  his  disposing  of  his  estates.  Courts  will  not  measure  the 
size  of  people's  understandings  or  capacities ;  if  a  man,  there- 
fore, be  legally  com.poe  mentie^  be  he  wise  or  unwise,  he  is 
the  disposer  of  his  own  property,  and  his  will  stands  as  a 
reason  for  his  actions.  Neither  courts  of  law  or  equity  ex- 
amine into  the  wisdom  or  prudence  of  men  in  disposing  of 
their  estates ;  there  is  no  such  thing  us  an  equitable  inca- 
pacity when  there  is  a  legal  capacity." 
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Powell's  authority  far  his  note  is  Osnumd  v.  JFitsroy  (8 
P.  Wms.y  129).  That  case  arose  upon  a  bond.  The  Duke 
and  DachesB  of  Cleveland  intrusted  the  Lord  Southampton, 
their  eldest  son  (then  an  infant)  to  the  care  of  the  plaintiff, 
to  attttid  him  in  his  travels.  Lord  Southampton,  when 
twenty-seven  years  of  age,  was  prevailed  on  by  the  plaintiff 
(being  still  in  the  service)  to  give  him  a  bond  for  £1,000, 
which  was  prepared  by  the  plaintiff,  and  kept  secret  from 
the  parents.  The  book  says :  ^^  There  were  also  some  proo& 
of  the  weak  capacity  of  the  young  lord,  and  that  at  that 
time  he  was  nnable  to  raise  money  to  pay  off  the  bond." 
It  was  hdd  that  equity  would  set  aside  the  bond  as  obtained 
by  fraud  and  breach  of  trust.  But  Sir  Joseph  Jekyll, 
in  delivering  his  judgment,  said:  ^^When  a  weak  man 
gives  a  bond,  if  there  be  no  fraud  or  breach  of  trust  in 
the  obtaining  it,  equity  will  not  set  aside  the  bond  only  {i.  e.y 
merely)  for  the  weakness  of  the  obligor,  if  he  be  compos  men- 
U»}  neither  will  this  court  measure  the  size  of  people's  un- 
derstandings or  eapacities,  there  being  no  such  thing  as  an 
equitable  incapacity,  where  there  is  a  legal  capacity.^'  This, 
therefore,  merely  accounts  to  saying  that  the  standard  of 
capacity  is  the  same  in  equity  as  at  law,  which  no  one  dis- 
pntea.  The  learned  Sir  Joseph  Jekyll  does  not  attempt  to 
define  ndiat  the  standard  of  capacity  is  either  at  law  or  in 
equity ;  much  less  does  he  say  that  there  must  be  a  total  de- 
privation of  reason  to  constitute  incapacity.  There  would 
seem  to  have  been  no  pretence  in  this  case  that  Lord  South- 
ampton was  BO  imbecile  as  to  be  absolutely  incapable  of  con- 
tracting. It  is  observable  that  the  words,  "  If  he  be  not 
wholly  deprived  of  reason,"  in  the  head-note  to  Stffuyart  v. 
lAspenardy  above  cited,  are  not  found  either  in  PowelPs 
note,  or  in  the  case  upon  which  he  relies,  or  in  Shelford.  Li 
all  those  books  the  words  are,  ^^  if  he  be  legally  oompoa  mer^ 
tUP  So  in  Bath  dk  Montagw^s  Case  (3  Ch.  Cos.,  107), 
Holt,  C.  J.,  said :  ^^  Be  a  man  wise  or  unwise,  if  he  be  \q- 
pUjoompoB  tnentiSy  he  is  the  disposer  of  his  own  property.'' 

The  case  of  Clarke  v.  Sawyer  (8  IT.  T.  [2  Camsi.'],  498), 
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left  this  qaestion  nntonched.  The  reporter  expressly  states 
that  a  majoritj  of  the  conrt  did  not  pass  ^  upon  the  qaestion 
as  to  the  degree  of  mental  capacity  necessary  to  make  a 
will."  Clkbks,  J.)  in  Thotnpion  v.  TAompitm  (21  Bati.^ 
116),  shows  clearly  that  the  opinion  of  Senator  Yerplanck  is 
not  a  binding  authority. 

If  Mr.  Yerplanck's  opinion  conid  be  thonght  to  contain  an 
aathoritative  ennndation  of  the  law,  it  is  so  grossly  and  mie- 
chievonsly  erroaeons  that  it  ought  to  be  departed  from.  It 
may  thus  be  stated :  If  mind  exist  at  all,  and  it  be  not  dis- 
ordered in  its  scarcely  perceptible  manifestations,  the  indi- 
vidnal  thus  gifted  has  testable  capacity.  This  is  not  yet  an 
axiom,  nor  a  landmark  of  property. 

In  BlaneJiord  v.  NesUe  (3  Dcn.^  37),  the  then  recently  pro* 
mulgated  opinion  of  Senator  Yerplanck  was  given  to  the 
jury,  and  the  court  in  banc,  per  Jbweit,  J.,  concurred.  At 
the  same  term  the  court,  in  Oeterhout  v.  Shoemak&t  (3  i^aii., 
87,  noti)^  laid  down  the  same  doctrine  as  to  a  deed.  These 
judgments  are  rather  instances  of  obedience  to  what  may 
have  been  mistakenly  considered  paramount  Mithority,  of  a 
recent  date,  than  acts  of  concurrence  by  judicial  persons. 

Some  additional  light,  beyond  the  report  of  Mr.  Wendell, 
touching  this  celebrated  case,  may  be  found  in  the  New 
York  Courier  (md  Enqwirer^  of  April  7,  184S,  where  an 
<^inion  by  the  Hon.  Henry  A.  Livingston,  one  of  the  sena- 
tors who  voted  with  the  majority,  is  reported.* 

*  OoL.  HBiffBT  A.  Lif  mwriofi's  Oronow.  In  the  Court  for  thsCorr&itim^ 
^Brrar^,  In  ths  eate  of  the  uM  ofAUu  Xft^Mnor^— The  frequent  apptte*- 
tkms  to  bsesk  the  vaUdity  of  willi^  and  endeavon  to  set  aside  the  intention  and 
with  of  teetaton,  have  ahnost  become  a  matter  of  bosinees^  and  promise  to 
continue  such  while  the  process  appears  so  easy  to  accomplish  the  desired 
end.  And  at  the  instance  of  any  or  all  the  remote  relatives  of  a  deceased 
testator,  leaving  an  estsite,  if  a  i^immering  of  hope  to  obtain  a  portion  of  the 
property  takes  poweesion  of  the  avaricious  hearty  every  testament  must  be 
brought  to  the  scaffold,  and  the  &tal  axe  must  be  applied  to  strike  it  oat  of 
existence.  But  it  has  now  almost  become  time  to  look  around  and  begin  to 
think,  that  one  of  these  days  some  distant  desoendaot  of  some  old  fiunfly 
will  rush  to  this  tribunal,  «id  with  powerful,  orerwhidaiDig  coomel  at  his 
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Wh«t  w«8  Baid  io  3  DeniOj  87,  with  the  ^'  faint  praise"  of 
Jodge  Strong  in  17  Bavb.^  357,  is  believed  to  coostitute  all 
tiiat  can  be  found  in  the  New  York  Eeports  favoring  Mx* 
YerplaDck'a  doctrine.     In  Jaekwm  v.  Kmg  (4  Govs.^  207)| 

coaBBiaod,  break:  down  ouzotth  wi]]%  aiid«w6«j  we  weroinflaiia  or  n^n^e^mj^ 
flimAif^  not  Imowing  what  we  were  aboat,  because  we  did  not  leaTe  them  the 
pnipertj  thej  oovet,  and  thna  scatter  the  earnings  of  a  long  life  of  indnstiy 
to^fioor  winds  of  heaven.  Well  nuiy  we  sagr "  We  toil  for  heias,  we  know 
not  who,  and  atraighi  we  seen  no  more."  One  of  the  prominent  advants^ea 
that  this  ooart  is  sappoeed  to  posBess,  is  the  final  tenninatioa  of  litigation ; 
but  I  hear  oonnsel  ezpressing  the  determination  not  to  stop  here,  bnt  joroia 
ars  to  be  impaaeUed,  and  fiMts  investigated,  all  of  which  I  should  have 
thought  mig^  better  have  been  done  before  we  ever  had  any  thing  to  do 
niUi  it.  Tbis  case  presents  mai^  very  interesting  &ctSt  and  shows  upon  how 
dight  a  poimt  and  slender  «i  thread  hangs  the  difference  between  capacity  and 
hiabiUty  to  make  a  will ;  the  testimony  is  lengthy  and  voluminous,  all  dasses 
of  individoals  have  been  examined,  from  the  humble  colored  washerwoman 
t&  the  sdentiftc  doctor  and  the  learned  divine :  each  in  their  turn  have  told 
what  thej  knew  of  the  cspadty  and  understanding  of  Alice  Ldspenard,  aad 
from  the  first  dawn  of  her  childhood  to  the  last  moment  she  drew  the  breath 
of  Ufisy  and  the  cold  dod  had  covered  her  remains,  every  moment  haa  oome 
QBder  the  stem  scrutiny  of  the  retentive  memories  of  these  various  witnesses. 
I  shall  not  pretend  to  follow  through  the  long  volnmes  of  this  case,  bat  a  few 
of  the  questions  and  answers  propounded  in  this  book  of  the  proceedings  may 
not  be  inqproper  to  advert  to. 

In  pftge  129^  the  question  is  asked  Mrs.  Sarah  A.  Stewart,  "  What  did  she 
Biy  of  the  other  persons  yon  have  named  V  She  answered,  "  Alice  would 
often  say  she  did  not  think  they  cared  any  thing  for  her,  whether  she  were 
dead  or  alive,  and  that  they  should  npt  have  a  cent  of  her  mon^ ;  my 
hiother  should  have  it  all,  that  he  had  been  a  good  friend  to  her."  In  page 
75^  the  qnes^n  is  asked  the  Bev.  D^can  Dunbar,  "  Do  you  recollect  seeing 
Afioe  upon  your  return  from  Europe?  if  so,  relate  the  drcumstanoes."  An- 
swer. **  I  retomed  from  Europe  about  the  9th  or  10th  of  November  last  A 
few  days  afterwards  I  called  at  Mr.  Stewart's  to  inquire  for  the  fiunily.  I 
W80  shown  into  the  parlor  where  Miss  Alice  was  sitting  alonow  Aa  sooin  as  I 
^Mke  she  recognised  my  voice.  She  rose  np  and  cordiiiJly  embraced  me 
with  a  shako  of  my  hand,  and  congratulated  me  on  my  return.  She  asked 
partkoiacly  if  my  health  was  benefited  by  the  voyage,  I  having  went  to 
Bovope  on  account  of  my  health.  She  also  asked  how  Mrs.  Dunbar  stood 
the  ssa»  and  if  she  was  weU  since  her  return.  She  expressed  regret  that  the 
ladies  of  the  fiunily  had  gone  out  to  ride,  and  that  they  would  be  much  dia* 
sppointed  at  not  seeing  me."  Again  the  question  is  asked  the  same  reverend 
gentleman,  "  Did  her  whole  manner  exhibit  strong  feelings  of  friendship  f 
Answer.  "  Yea^  so  much  so  that  I  informed  my  family  on  my  return  home 
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there  is  indeed  some  pretty  loose  langaage.  Bat  whatever 
it  may  mean,  it  is  not  authoritative  on  this  question.'  The 
same  observations  apply  to  Oddl  v.  Buck  (21  Wend.y  148), 
where  congenital  idiocy  or  incapacity  was  the  imputation, 

ihirt  da7»  that  none  of  oor  Mends  had  expraned  greater  cordiality  and  affec- 
tion, and  kind  aatisfiietion  on  the  return  of  myself  and  Mrs.  Dunbar  to  the 
dty." 

In  page  184,  Mrs.  Charles  Stewart  is  asked :  "From  your  knowledge  and 
acquaintance  of  your  aunt,  hare  you  any  doubt  of  her  capacity  to  make  a 
will,  and  have  you  ever  heard  her  converse  upon  that  subject?"  She  an- 
swers :  "  I  think  she  was  perfDcUy  competent ;  the  conversation  to  which 
Mr.  Webb  alluded  to  in  his  examination,  passed  in  my  presence,  I  mean  the 
Boeevelt  property ;  after  he  left^  she  spoke  of  it  to  me,  his  having  asked  her 
to  give  her  share  to  him — said  she,  he  shaU  not  have  it,  that  her  brother, 
meaning  Mr.  Stewart,  should  have  whatever  she  had."  In  page  286,  Mrs. 
Murden  is  asked :  "  Did  you  make  any  remarks  respecting  the  visits  of  the 
two  Miss  Ldspenards?"  To  which  Mrs.  Murden  answers :  "She  did  not ; 
but  I  made  a  remark  to  her,  and  told  her  that  her  nieces  had  called  to  see 
her ;  she  said,  they  do  not  care  any  thing  about  me,  they  only  hope  when  I 
die  to  get  some  of  my  property ;  but  that  none  of  them  should  have  any 
thing  but  her  brother  and  sister  Stewart.  I  have  often  heard  her  make  the 
same  remark,  and  say  they  had  been  so  kind  to  her."  In  page  146,  Mrs.  Van 
Dalson  is  questioned :  **  Did  she  appear  to  take  any  interest  in  your  own 
fikmUy  T"  Her  answer  is,  after  stating  several  drcmnstances :  "  I  called  at 
the  house  one  day ;  Alice  said, '  You  have  got  another  daughter,  Ifrs.  Van 
IMson.'  I  said, '  Yes,  Miss  Alice,  I  intend  to  name  her  after  you.'  She  said, 
'Yon  need  not  name  your  brat  after  me,  expecting  to  get  something,  for  I 
shall  not  give  her  any  thing.' "  Thus,  in  my  opinion,  by  this  answer,  plainly 
intimating  that  she  was  conscious  of  possessing  property,  and  intended  to 
give  it  to  whom  she  pleased. 

In  page  19,  the  Rev.  Charles  S.  Stewart,  the  question  is  asked  him :  "  From 
your  knowledge  and  observation  of  Alice,  have  you  any  doubt  of  her  capacify 
to  make  a  will,  and  disposing  of  such  property  as  she  possessed  ?"  To  which 
he  answers :  "  No ;  I  have  none.  I  believe  she  possessed  the  ordinary  char- 
acteristics of  mind,  and  was  habituated  in  their  right  exercise.  The  belief 
has  been  induced  by  the  constant  opportunities  I  had  of  knowing  that  she 
vras  correct  in  her  observations  of  all  the  ordinary  circumstances  and  events 
passing  around  her,  and  the  infierenoes  she  drew  from  them  appeared  to  be 
correct.  She  had  a  good  memory,  and  in  other  respects  she  showed  she  had 
the  common  traits  of  mind;  and  I  believe  that  her  will  was  made  under  the 
influence  of  the  same  principles  and  affections  that  give  ris^  to  the  wills  of 
other  persons ;  that  it  was  founded  in  gratitude  and  aflbeticm  to  the  persons 
named  in  it ;  that  she  has  more  than  once  to  myself  expressed  the  warmest 
afibetions  for  Mr.  Stewart,  and  his  daughter,  Mrs.  Stewart^  Ibnnerly  Mrs. 
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and  Jadcion  v.  .King  is  referred  to.  The  only  case  out  of 
New  York  in  which  StewcMrt  v.  Lispenard  appears  to  have 
been  cited  with  approbation  or  followed,  is  PotU  v.  Hauw 
(6  &eo.,  324).  Bat  the  Georgia  court  soon  receded  from 
that  position.     (See  Terry  v.  3affington^  11  7S.,  387,  844.) 

fftfllman,  indepei^aent  of  the  hxX  that  Boch  a£fecdon  was  evident  firom  her 
oriaimxj  deportment^  and  under  the  dicumstanoes  of  her  lift  in  connection 
with  these  two  penons.  I  folly  beUeve  that  her  wiU  would  have  been  the 
■me  had  she  been  possesBed  of  the  finest  mind  and  the  highest  cnltlvation," 
The  qnestkm  is  agsin  asked :  "  Did  yon  observe  any  alteration  in  her<iH[>aclitj' 
or  information  during  the  last  seven  or  eight  years  of  her  life  f '  The  answer 
is:  "I  have  previously  stated  that  there  was  a  change  in  my  opinion  con^ 
eendng  the  character  of  her  mind,  which  arose  from  my  interconrse  with  her, 
and  my  increased  opportunities  of  judging.  I  beUeve  there  was  of  late  years 
a  dsvolopment  of  mind,  and  an  increased  exercise  of  inteUect,.  from  the  treat- 
ment and  management  she  received  in  the  famUy  of  Mr.  Stewart,  and  the 
oonrectioD  of  some  habits  to  which  I  know  she  had  been  addicted  fr^mi  my 
own  observations,  and  which  I  believe  militated  against  the  right  exerdse  oi 
mind." 

From  an  I  am  able  to  gather  ilh>m  this  case,  and  I  have  attentively  listened 
to  the  argument  of  counsel^  I  am  led  to  the  conclusion  and  belief,  that  Alice 
laqmiaid  was  a  peraon  of  very  moderate  intellect,  but  not  an  idiot ;  and  that 
she  had  the  power  to  know  and  appredate  her  friends.  Thus  we  see,  that 
when,  as  it  were,  abandoned  by  her  nearest  blood-relatioDSy  and  humbly 
boaidlng  under  the  roof  of  poverty,  with  strangers,  she  was  indeed  a  poor, 
forkn  beings  and  the  demon  of  intemperance  had  a  powerful  dominion  over 
her»  and  the  little  iSidnt  rushlight  of  understanding  was  almost  obliterated, 
and  the  descendant  of  the  high-minded  Lispenard  became  a  conmion  carrier 
of  wood,  and  a  drawer  of  water  to  those  very  persons  who  had  been  the  ser- 
vants at  the  old  lordly  mansion  on  the  hill.  But  when  she  was  removed  by 
^  kindneoi  and  friendship  of  her  brother-in-law,  Mr.  Stewart,  and  raised  to 
the  dignity  of  an  inmate  in  his  &mily,  and  seated  at  his  table,  ei^oying  tha 
benevolent  smile  of  a  good  Samaritan,  you  hear  no  more  of  her  choking  at 
table,  with  coarse  beef;  but  by  degrees  she  becomes  enabled  to  attend  to  the 
Bttle  avocations  of  the  iamily,  and  feels  that  there  was  some  blood  stlQ  djp- 
eolating  in  her  veinfl^  that  tells  her  she  was  not  that  abject  outcast  they 
would  fiun  make  people  believe.  By  degrees  she  becomes  more  temperate, 
until  finally  she  is  entirely  so ;  then  the  clouded  facultleB,  few  and  small, 
however,  I  admit,  but  stUl  she  belonged  to  the  human  family;  and  I  nevw 
can  ooosent  to  place  an  extinguisher  on  the  fidnt,  glimmering  light  of  her 
undentanding,  and  put  it  out  forever,  but  will  allow  that  little  spark  to  shed 
aa  humble  lustre  upon  the  last  act  pf  her  life,  which  was  to  make  a  just  will„ 
and  give  what  she  had  to  those  she  loved,  and  those  who  cherished  her. 

I  am,  therefore^  of  opiidon  that  the  proceedings  in  this  case  be  reversedl 
Vau 
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The  standard  of  testable  capacity  may  be  illustrated  by 
the  case  of  infants.  In  the  civil  and  canon  law,  as  adminis- 
tered by  the  Englisb  ecclesiastical  courts,  boys  under  four- 
teen years  of  age,  and  girls  under  twelve,  are  held  to  be  ab- 
solutely incapable  of  making  a  will.  And  this  rule  seems 
to  have  been  established  upon  the  single  ground  that  the 
average  of  children  under  these  ages  have  not  sufficient  judg- 
ment and  discretion  to  make  a  will.  If,  therefore,  the  court 
can  be  satisfied  that  the  decedent  possesses  less  capacity  than 
an  ordinarily  gifted  boy  of  fourteen,  this  would  seem  to  be 
conclusive  against  his  capacity  to  make  a  will.  The  true 
standard  may  also  be  illustrated  by  cases  of  lunacy.  It  is 
now  conclusively  settled  in  England,  that  the  least  particle 
of  lunacy  (i.  e.  delusion)  upon  any  subject,  if  firmly  seated, 
renders  the  subject  absolutely  intestable.  This  was  settled 
by  the  unanimous  judgment  of  the  Judicial  Committee  of 
the  Privy  Council  in  Wcvring  v.  Waring  (6  Moore  P.  (7.,  341). 
And  see  the  late  case  of  Dyoe  Sombre  v.  Trovp  (1  Deane^ 
118, 114).  The  law  being  thus  strict  on  the  subject  of  lunacy 
or  mental  irregularity,  it  would  seem  absurd  to  adopt  Senator 
Verplanck's  standard  on  the  subject  of  idiocy  or  pure  feeble- 
ness and  lack  of  power.  (See  Dr.  Rush's  Treatise  on  "  The 
Diseases  of  the  Mind,"  published  1812,  in  the  13th  chapter, 
which  treats  of  "  Fatuity,  or  Idiotism.") 

in.  Where  testable  capacity  is  ddubtful,  or,  being  estab- 
lished, is  of  a  very  low  grade,  the  paper  propounded  as  a 
testament  will  be  rejected,  unless  the  evidence  fully  estab- 
lishes the  fairness  of  the  transaction,  and  shows  satisfactorily 
that  the  decedent  really  exei'cised  a  free  and  unrestrained 
volition.  {Oochraft  v.  Bawles^  4  Notes  of  Gasee^  237 ;  Smnr 
hume^  part  2,  §  25;  Cfreen  v.  Sktpworth^  1  PhiU.^  63; 
3£lddleton  v.  JFbrieSj  1  JBagg,^  395;  Jones  v.  Oodrich^  5 
Moore  P.  CI,  9 ;  Montejiore  v.  Montefiore^  2  Addamsy  354 ; 
Broimcker  v.  Broimckerj  2  PMH.^  67 ;  Mynn  v.  Robinson^ 
2  Hagg.y  179 ;  Eocms  v.  KnigM^  1  Addams^  237 ;  Harwood 
V.  BaJcer^  3  Moore  P.  C,  282 ;  Moimtai/n  v.  Bennett^  1  Clw, 
353 ;  M<vrsh  v.  IkfrreU^  2  Hagg.^  84.) 
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Jqbe  W.  BimoHm,  far  Anne  Parith  and  Martha  Sherman,  OcnUtiUxnU, 

Henry  Parish  died  March  2d,  1856,  leaving  a  widow, 
Susan  M.  Parish,  two  hrothers,  Daniel  and  James  Parish, 
EDd  two  sisters,  Anne  Parish  and  Martha  Sherman.  He  left 
no  children.  On  the  20th  of  September,  1842,  be  made  a 
wilL  In  July,  1849,  he  was  stricken  with  paralysis,  and  re- 
mained speechless  for  the  rest  of  his  life,  except  the  occa- 
sional utterance  of  one  or  two  words.  His  right  side  was 
paralyzed.  The  muscles  of  his  face  soon  recovered  from  the 
attack,  die  right  leg  partially  recovered,  but  the  right  arm 
remained  affected  until  his  death.  And  for  the  residue  of 
luB  life,  viz.,  from  July,  1849,  to  March,  1856,  for  a  period  of 
about  seven  yeais,  he  communicated  thought  only  by  gesticu- 
lation, by  his  countenance,  and  by  sounds  indicating  yes  and 
no,  or  assent  and  dissent  During  that  period  he  executed 
three  codicils  to  his  will: 

One  on  the  29th  August,  1849  (which  was  re-executed  on 
the  17th  December,  1649);  one  on  the  15th  September, 
1853;  and  one  on  the  15th  June,  1854.  The  chief  effect  of 
these  codicils  was  to  change  the  disposition  of  his  estate  from 
his  brothers  to  his  wife. 

By  the  will  he  gave  his  brother  Daniel  a  specific  legacy  of 
$10,000,  as  an  executor,  and  gave  the  residuum  of  his  estate, 
which  he  valued  at  about  $40,000,  to  his  two  brothers.  By 
his  codicils,  besides  specific  deyises  to  his  wife,  he  gave  her 
the  residuum,  revoking  the  specific  bequest  of  $10,000  to 
Daniel  and  the  devise  of  the  residuum  to  the  two  brothers. 

fiy  his  will  he  made  thirty-three  specific  devises,  or  be- 
qaests  (besides  the  residuum).  By  his  codicils  he  revoked 
none  of  those,  except  the  $10,000  to  his  brother  Daniel,  but 
he  added  four  bequests  to  charitable  uses,  amounting  to 
$50,000.  By  his  will  (in  September,  1842),  he  gave  to  his 
wife  real  and  personal  property  estimated  by  him  to  be 
worth  $881,000. 

By  his  first  codicil  (in  August,  1849),  having  in  the  mean 
time  sold  his'  dwelling  and  furniture  in  Barclay-street,  which 
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he  had  valned  at  $28,000,  he  devised  to  his  wife  his  new 

dwelling,  valued  at $110,000 

The  fornitare  in  which  had  by  that  time  come  to 

be  worth       60,000 

And  a  store  in  Wall-street,  which  he  had  bought 

in  1847,  and  was  valned  at       70,000 

Making  a  total,  by  that  codicil,  of      .    .    .  $230,000 

Bj  the  second  codicil  (in  September,  1858),  he  confirmed  ' 
the  devises  in  the  first,  and,  in  addition,  gave  to  his  wife,  in 

personal  property,  at  par  value $349,460 

And  made  four  charitable  gifts  for 50,000 

Making  a  total  by  that  codicil       ....  $399,460 

.  By  the  third  codicil  (in  June,  1854),  he  devised  the  whole 
residue  of  his  estate  to  his  wife,  which  residue,  at  the  time  of 
his  death,  was  worth $221,454 

This  residuum  is  arrived  at  in  the  following  manner : 

At  his  death  his  whole  estate  was : 

In  hands  of  special  administrator $452,950 

Invested  in  Mrs.  P.'s  name 619,964 

Beal  estate,  viz.: 
In  the  will,  after  deducting  Barclay-street 

property $168,000 

In  the  first  codicil 280,000 

898,000 

Total  of  his  esUte $1,465,914 

Specific  legacies  were  by  the  will  $690,000 

Deducting  lapsed  and  revoked 

legacies       75,000 

615,000 

By  the  first  codicil .  280,000 

By  the  second  codicil 899,460 

: ^$1,244,460 

Leaving  for  the  residuum $221,454 
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the  increase  in  valne  of  the  property  above  its  par 
(which  was  Tery  considerable),  and  the  chance  of  falling 
in  qf  specific  legacies  which,  under  the  twelfth  clause  of  the 
will,  did  not  vest  in  the  legatees  until  thej  attained  twenty- 
one  years  of  age. 

Thus,  under  the  will — 

Tbe  wife  would  have  received $331,000 

The  specific  legacies  (deducting  for  those  lapsed  by 

death) 424,000 

The  brothers  would  have  got  the  residuum  at .    .       710,914 

Making  the  total  of $1,465,914 

Under  the  codicils — 
The  specific  legacies  would  have  been  as  above.     $424,000 

llie  specific  legacies  for  charities       50,000 

The  wife  would  have  got  the  residuijm  at  (besides 

the  chances  of  increase  before  mentioned)  •    .       991,914 

Making  the  total       $1,465,914 

In  the  latter  event,  the  brothers  would  not  have  received 
any  thing.  But,  in  any  event,  the  brothers'  children  would 
have  received  $180,000  (deducting  only  lapsed  legacies). 
And  the  sisters  would  have  received  only  $40,000,  and  their 
duldren  nothing,  in  any  event. 

CELkSOBB  OF  COKDmOK. 

1.  About  fourteen  years  elapsed  between  the  making  of 
his  will  and  his  death,  and  during  seven  years  of  that  period 
he  waa  speechless. 

2.  When,  in  September,  1842,  he  made  his  will,  he  made 
an  inventory  of  his  estate,  and  estimated  its  total  value  at 
1732,000.  When  he  died  in  1856,  his  estate  had  increased, 
as  before  mentioned,  to  the  sum  of  $1,465,914,  having  in  that 
time  increased  more  than  double. 

8.  EiB  dwelling  in  Barclay-street,  valued  at  $18,000,  and 
hiahonae  in  Chambers-street,  valued  at  $5,000,  had  been  sold^ 
and  hia  furniture,  valued  at  $10,000,  had  been  mostly  sold. 
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4.  He  had  bon^t  other  real  estate,  riz.,  his  dwelling  oa 
Unioa  Square)  at  a  coat  of  $111,S60;  a  building  on  Wall- 
•treet,  at  a  coet  of  $76,000 ;  and  had  fturiuahed  hia  house^at  a 
ooat  of  $60,000. 

6.  He  had  originallj  117  shares  of  Manhattan  Gas  Oo. 
stock,  at  the  par  value  of  $50  a  share  (and  worth  $60),  $6,850. 
When  he  died,  he  had  468  shares  at  par  ralue,  $23,400. 

6.  He  had  improved  his  real  estate  in  Kew  Orleans,  thus : 
House  and  lot  on  Camp-street,  valued,  when  he  made  his 
will,  at  $3,000 ;  was  built  on,  at  an  expense  of  $6,985  4Si ; 
in  1845  was  valued  at  $9,000.  And  the  two  lots  on  St 
Joseph-street,  valued  at,  when  he  made  his  will,  $3,000; 
were  built  on,  at  an  expense  of  $10,786  60;  in  1845,  valued 
9t  $17,000. 

7.  In  September,  1842,  he  had,  in  bonds  and  mortgages, 
$13,000.  In  1866,  he  had  thus  invested,  $220,460.  Of  the 
mortgages  on  hand  in  1842,  none  were  in  existence  in  1856, 
and  only  $8,021  in  1848.  Of  those  on  hand  in  1856,  none 
were  held  bj  him  in  1842. 

8.  In  184^  his  interest  in  firms  was  $472,879.  In  1856, 
$6,000. 

9.  Jfew  OrUans  property.  He  sold  one  of  the  three  lots 
en  St.  Joseph-street  On  the  other  lots  a  fire  occurred,  two 
or  three  years  prior  to  his  death,  which  destroyed  $30,000  of 
their  value,  but  which  he  received  in  insurance,  thus  con- 
verting into  personalty,  and  spending  that  which  was  spe- 
eifically  devised  as  realty. 

10.  Oifta.  He  gave  away — ^taking  thus  from  under  the 
operation  of  his  will,  and  virtually  revoking  it  pro  tanto— 
^,978  61;  which  is  exclusive  of  gifts  to  devisees  under  his 
will,  $91,781  37.  And,  in  addition,  is  the  gifl  to  Mrs.  Parish 
of  the  stocks  and  securities  invested  in  her  name,  $369,212  36. 
Making  a  total  of  gifts,  $470,923  28.  Whether  snch  gifts  be 
valid  or  not,  they  show  an  intention  by  testator  to  take  that 
amount  away  from  the  will,  and  an  intention  to  dispose  of  it 
otherwise  than  by  hia  will. 

11.  m$fiahm^s  ettate.    In  the  statement  of  1842,  there  is 
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no  mention  of  his  father's  estate.  But  it  appears  that  in 
March,  1842,  he  received  a  legacy  of  $30,000  from  that  es- 
tate, and  that  seems  to  have  been  all  he  expected  from  that 
Boorce.  But  from  May,  1845,  to  March,  1851,  he  received 
in  addition  from  that  estate,  $33,351  17.  In  the  balance- 
sheet  for  1849,  he  enters  the  receipts  from  his  father's  estate 
at  $47,048  77 ;  after  which,  he  received  $5,830,  or  a  total  of 
$52,878  77,  of  which  no  mention  is  made  in  1843, 

12.  Stocks  andjneiUc  bonds.  The  change  of  condition  in 
these  assets  was  as  follows :  The  stock,  &c.,  held  in  Septem- 
ber, 1842,  was  $61,500;  in  March,  1856,  $797,797.  The' 
amount  held  in  September,  1842,  which  he  did  not  hold,  or 
was  yalneless  when  he  died,  was  $32,420 ;  or  more  than  half 
the  whirie  amount.  The  increase  in  the  kind  of  stocks  he 
then  held,  by  rise  in  value,  or  further  purchases,  was  $242,414; 
or  four  times  as  much  as  all  he  then  held. 

18.  General  chcmge  of  property.  Of  all  the  specific  prop- 
erty which  the  testator  had  in  1842,  when  he  made  his  wiU, 
amounting  in  the  aggregate  to  $732,879,  he  had  when  he  died, 
in  1856,  only  $308,970 ;  thus  changing  $423,909  of  his  origi- 
nal estate. 

His  real  estate  diminished  in  value  to  the  amount  of 
$38,000.  He  invested  $210,000  in  the  purchase  of  real  ee- 
fcate.  And  $30,000  of  his  real  estate  was  destroyed  by  the 
fire  in  New  Orleans ;  in  which  three  items  alone  there  was  a 
change  to  the  amount  of  $278,000. 

In  bonds  and  mortgages  there  was  a  change  from  $13,000 
to  $220,450. 

In  stocks,  &c,  there  was  a  change  from  $61,500  to 
$797,797. 

In  his  father's  estate  there  was  a  change  from  $30,000  to 
$52,878  77. 

In  his  interest  in  the  firms  there  was  a  change  from 
$472,379  to  $6,000. 

By  gifto  he  made  a  change  to  the  amount  of  $470,923  28. 

And  the  bulk  of  his  estate  changed  from  $782,100  to 
$1,465,914. 
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14.  2%e  condition  of  his  legatees  chanffed.  Mtb.  Payne's 
life-estate  in  the  Ohainbers-street  property  was  revoked  by 
his  sale  of  the  property ;  and  her  annuity,  valaed  by  him  at 
$6,000,  lapsed  by  her  death.  The  following  legatees  died 
daring  the  lifetime  of  the  testator,  to  each  of  whom  was  de- 
vised $10,000 :  Jane  Ann,  Elizabeth,  Mary  Loaisa,  Henri- 
etta, daughters  of  James  Parish;  Mrs.  Kemochan,  Emma 
Delafield,  William  Delafield;  thus  lapsing  legacies  to  tlie 
amomnt  of  $75,000.  His  brother  Daniel  had  one  child  born 
after  September,  1842,  and  his  sister  Martha  had  two  chil- 
dren after  that  time,  and  only  one  before. 

15.  JBia  relations  with  his  family.  The  testator  was  on 
good  terms  with  his  two  sisters,  but  not  with  his  brothers ; 
and  the  alienation  between  them  occurred  after  his  will  was 
made  in  September,  1842,  and  continued  until  his  death. 
He  was  on  good  terms  with  his  wife  and  all  her  relations,  es- 
pecially her  brothers  and  sisters,  without  an  exception.  His 
brotiier  Daniel  was  a  man  of  large  wealth.  And  his  brother 
James  was  worth  over  $50,000. 

16.  The  testator  never  intended  that  his  will  should  take 
eff'eotj  but  ahoays  intended  to  revoke  it 

a.  He  made  it  originally  to  be  temporary,  on  the  eve  of 
his  departure  for  Europe,  Sept.  26th,  1842. 

h  He  executed  it  in  duplicate,  and  took  one  copy  with  him 
in  order  to  alter  or  revoke  it,  if  he  saw  fit.  And  left  a  power 
of  attorney  to  sell  any  and  every  thing. 

e.  Immediately  on  his  return  from  abroad,  he  consulted 
his  counsel  about  altering  it,  expressing  his  dissatisfaction 
with  it,  because  of  the  changes  which  had  occurred. 

d.  In  August,  1849,  his  desire  to  alter  his  will  was  men- 
tioned by  Mrs.  Parish,  in  his  presence,  to  Mr.  Lord,  and 
again  in  presence  of  Fisher. 

e.  His  repugnance  to  his  will,  and  his  desire  to  abrogate  it 
was  so  strong,  that  when,  during  the  long  silence  of  seven 
years,  he  attempted  to  write,  the  only  word  he  attempted  to 
frame,  besides  his  signature,  was  the  word  ^'  wilL" 

f.  His  attempting  to  write  his  name,  was  at  the  suggestion 
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of  odien;  but  his  attempt  to  write  "will/'  was  of  his  own  ac- 
cord, and  was  repeated  by  him  on  several  occasions. 

g.  By  vehement  and  repeated  gesticulation,  he  signified 
his  wish  for  the  box  in  which  the  will  was  kept. 

A.  He  always  intended  equality  in  the  distribution  of  his 
estate,  especially  between  the  brothers  and  sisters. 

t.  Four  times  during  his  sickness^- when  the  several  codicils 
were  drawn  and  executed,  he  expressed  a  similar  wish. 

j.  He  expressed  a  wish  to  disturb  the  legacies  to  his  broth- 
en'  children. 

17.  The  acts  qf  the  testator  were  in  coriformiiy  with  an  inr 
tenUan  to  abrogate  his  will. 

a.  He  consulted  counsel  in  1844  about  altering  it,  and  had 
a  copy  made  for  that  purpose.  He  also  consulted  counsel  on 
that  subject  twice  in  1849,  once  in  1858,  and  once  in  1854. 

ft.  He  executed  three  codicils,  which,  with  the  alterations 
by  death  and  change  of  propei-ty,  left  a  very  small  part  of 
the  will  to  go  into  operation. 

c.  He  placed  a  large  amount  of  his  property  in  the  name 
of  his  wife,  and  invested  her  with  the  absolute  control  over 
it,  with  the  intention  of  making  her  its  owner. 

d.  He  made  large  gifts,  showing  a  clear  intention  that  the 
will  should  not  operate  on  the  amount  thus  given  away. 

e.  He  placed  $75,000  in  the  hands  of  his  brother-in-law, 
with  the  intention  of  making  that  a  gift  to  his  sisters,  or  to 
that  brother-in-law.  He  had,  by  his  will,  given  $90,000  to 
his  brothers-in-law  on  his  wife's  side,  and  this  was  intended 
as  a  gift  to  the  only  brother-in-law  he  had  on  his  side.  That 
gift  of  $75,000  was  never  revoked  by  him.  It  was  volun- 
tarily surrendered  by  the  brother-in-law,  at  the  instigation  of 
others,  and  not  by  the  action  ofthe  testator. 

y.  He  sold,  in  1847,  the  homestead  and  furniture,  and  the 
house  in  its  vicinity,  all  of  which  he  had  specifically  devised, 
and  that  being  his  voluntary  act,  it  showed  his  intention  to 
revoke  ^0  tanto.  And  he  made  no  attempt  at  compensation 
until  rendered  imbecile  in  1849. 

g.  He  disposed  of  every  item  of  personal  property  that  he 


(8  CASES  W  THB  BUBBOQATEB*  OOUBT& 

owned,  when  he  made  his  will  in  1842.    And  so  fSeur  &»  any 
of  that  was  specificallj  bequeathed,  he  revoked  his  wilL 

A.  fie  not  only  sold  his  homestead  and  fomitare,  and 
neighboring  property,  valued  at  $33,000,  bat  he  marked  on 
his  books,  in  1849  (seven  years  after  making  his  will)  a  de< 
preciation  of  $88,000  in  his  real  estate,  and  he  knew  of  the 
destruction  of  $30,000  injiis  New  Orleans  property,  without 
rebuilding,  and  thus  virtually  revoked  his  will  as  to  $101,000. 

t.  He  invested  over  $200,000  in  the  purchase  of  certain 
real  estate,  which,  not  being  specifically  devised,  would  go 
either  to  the  heir-tft-law  or  the  residuary  legatees,  thus  di- 
verting the  price  of  the  homestead,  &c.,  $33,000,  and  the  loss 
on  the  New  Orleans  estate,  $30,000,  from  the  devisees  of 
these  items  to  some  other  beneficiary.  All  this  was  done 
before  his  sickness,  and  when  he  was  fully  competent  to  pre- 
vent this  revocation,  jpro  tanto,  if  he  had  desired  it. 

18.  The  testator  had  a  general  intent  as  to  the  corptis  of  his 
estate  J  in  connection  with  his  wife  and  his  hroihers  and  sis- 
ters; and  a  special  intent  as  to  the  numeral^  other  objects  of 
hishov/nty. 

The  general  intent  must  always  prevail  over  the  special. 

That  general  intent  can  be  best  carried  into  effect  by  a 
total  revocation. 

In  that  event  the  wife  would  have  \  of  personal  .    $548,243 
Her  dower  in  the  real  estate,  valued  at  $261,000, 

she  being  58  years  old,  would  be  worth  .    .    .        42,663 

Making  a  total  to  widow $585,906 

The  four  brothers  and  sisters  would  have  one-quarter  of 
residuum,  $881,004;  thus  producing  a  result  manifestly 
nearer  his  general  intention  than  the  will  or  codicils,  or  either 
or  all  of  them. 

If  the  widow  is  right,  the  brothers  will  get  nothing,  instead 
of  over  $50,000,  under  the  will,  or  over  $400,000  in  case  of 
intestacy.  If  the  brothers  are  right,  the  widow  would  get 
$298,500,  instead  of  over  $1,000,000,  under  the  will  and 
codicils,  or  over  $500,000  in  case  of  intestacy. 
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L  When  the  codicils  were  executed,  the  testator  had  not 
a  fall  testamentarj  capacity,  and  was  under  undue  influence, 
and  those  codicils  are  all  void. 

n.  The  will  made  in  September,  1842,  fourteen  years  be* 
fore  his  death,  was  revoked :  1.  By  his  intention  to  revoke. 
S.  By  his  acts  of  revocation,  8.  By  the  alteration  of  estate. 
4.  By  the  changes  of  the  beneticiaries  under  it,  and  his  rela- 
tion to  them. 

m.  The  will  being  revoked  and  the  codicils  void,  it  is  a 
case  of  intestacy,  in  whole  or  in  part. 

.First  As  TO  testahentabt  OAPAomr  ajstd  xtfdvk  initlu- 
xzroB. 

L  There  is  no  foundation  for  any  diBtiuction  in  respect  to 
the  codicils. 

1.  The  testator's  mind  was  more  impaired  at  the  execution 
of  the  first  codicil  than  the  others,  and  had  not  then  recover- 
ed its  health  as  much  as  it  did  afterwards. 

2.  The  first  codicil  was  as  much,  if  not  more,  the  result  of 
suggestion  from  others  than  of  his  own  volition. 

n.  Testamentary  capacity  consists  of  the  power  of  think* 
ing,  and  the  power  of  uttering  thought,  and  of  the  power 
to  will,  and  to  express  and  execute  that  will.  If  either  of 
these  elements  are  wanting,  testamentary  capacity  is  de- 
ficient. 

III.  It  is  doubtful  if  the  testator  had  the  necessary  capacity 
to  think  and  to  will. 

1.  Nothing  but  great  mental  weakness  would  have  de* 
terred  him  from  using  the  means  of  communicating  thought! 
by  writing  or  letters,  when  he  had  the  physical  capacity  to 
use  either  mode. 

2.  The  mental  weakness  that  could  produce  such  a  result, 
and  keep  the  testator  for  seven  years  without  communion 
with  his  fellow-man,  cannot  be  measured,  and  it  is,  thereforOi 
impossible  to  say  that  he  had  a  sound  and  disposing  mind. 

3.  The  aflirmative  of  proving  that  he  had  such  sound  and 
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diflpoBing  mind  ia  with  the  proponents,  and  any  rational 
doubt  on  that  subject  is  enough  to  destroy  a  testamentary 
disposition.  (2  Jarm.  on  WiUSj  61 ;  Harsh  v.  TyrM^  3 
Hagg.^  122 ;  Coivoerse  v.  Con/oerae^  21  VermofU,  168 ;  Stewcai 
V.  Zispenardj  26  Wend.^  256  ;  Clark  v.  Maher^  IJPaigej  171 ; 
Goble  V.  Oranty  2  Oreen  Gh.^  629.) 

lY.  But  whatever  may  have  been  his  mental  capacity,  it 
is  a  conceded  fact  that  he  had  no  power  to  utter  a  thought, 
or  express  a  will,  without  the  suggestion,  or  at  the  instigation 
of  some  other  person. 

Thus,  if  at  any  time  after  his  attack  of  paralysis  he  had 
wanted  to  give  any  part  of  his  estate  to  his  sisters,  it  would 
have  been  impossible  for  him  to  do  so,  because  their  names 
were  never  mentioned  to  him,  and  he  had  no  power  of  him- 
self to  mention  them. 

Y.  It  is  also  very  clear  that  in  the  dispositions  in  his  codi- 
cils, he  was  laboring  under  undue  influence  in  whole  or  in 
part. 

Many  of  the  ideas  in  those  codicils  were  suggested  by 
others,  and  not  by  himself.  He  denied  or  assented  to  his 
gift  of  the  Union  Square  and  Wall-street  property,  according 
to  the  form  in  which  the  question  was  put  to  him. 

YI.  A  will  executed  under  such  circumstances  is  not  the 
free  unbiassed  action  of  a  sound  and  disposing  mind,  which 
the  law  demands  as  a  condition  to  its  validity.  {Davis  v. 
Oalvertj  6  Oill.  dh  John.,  269 ;  Bleecker  v.  lynoh^  1  Bradf.^ 
468,  471,  aff 'd  on  appeal ;  Wdr  v.  Fitzgerald^  2  Bradf.y  42 ; 
1  Jarm.  mi  WUU^  80,  39,  41 ;  Clark  v.  Fisher^  1  Paige^  171  \ 
S.  0.,  2  If.  T.  [2  C(mist.\  498 ;  CrispeU  v.  i?w6w,  4  Barb.y 
893;  Worthington  on  WiUa^  28,  32;  Ingram  v.  ByaUj  1 
Hogg.,  384,  404.) 

Second.  The  will  mabb  m  1842,  foubteen  tsabs  beex)bb 

BIS  DEATH,  WAS  REVOKED. 

I.  Revocamt  vd  non  is  a  question  of  intention,  and  all 
facts  showing  the  intention  may  be  received  in  evidence. 
{Boudmot  V.  Bradford^  2  YeaAes^  170 ;  Jackson  v.  RoUovoayy 
7  Johns.y  394.) 


NEW  TOBK,  DBSOEBfBEB,  1857.  61 


DKLAVnCIJ)  9.  PABIBH. 


1.  From  the  execution  of  his  will  in  September,  1842,  until 
his  sickness  in  July,  1849,  a  period  of  seven  years,  the  testa- 
tor's capacity  to  revoke,  both  as  to  intention  and  the  expres- 
sion of  that  intention,  is  unquestioned. 

S.  From  July,  1849,  to  his  death  in  March,  1856,  another 
period  of  seven  years,  he  had  the  capacity  to  will  a  revoca- 
tion, and  to  give  utterance  to  that  intention.  It  required  less 
capacity  of  utterance  to  destroy  the  will  already  made,  than 
to  make  a  new  one  with  all  its  complications  of  amounts,  per- 
sons, and  articles  of  property.  His  difficulty  was  in  the  ca- 
pacity of  utterance,  not  in  that  of  willing. 

8.  Every  expression  of  his,  during  those  fourteen  years,  in 
reference  to  his  wilVwas  that  of  dissatisfaction  with  it,  and 
consequent  wish  that  it  should  not  stand.  He  never  was 
heard  to  ^^  express"  himself  content  with  it,  though  it  was 
repeatedly  the  topic  of  thought  and  action  with  him. 

4.  In  ihe  execution  of  this  purpose,  he  knew  of,  and  ac- 
quiesced in,  did,  or  suffered  to  be  done,  things  which  amount* 
ed  to  a  revocation,  which  he  knew  must  have  that  effect,  and 
which  effect  he  could  have  prevented  in  a  great  degree,  if  not 
entirely. 

5.  lliose  things  were :  Death  of  seven  legatees,  and  the 
lapsing  of  legacies  to  the  amount  of  $75,000 ;  disposing  of 
every  article  of  personal  property,  amounting  to  $540,000 ; 
disposing  of  every  article  of  personal  property  specifically 
bequeathed,  amounting  to  $10,000 ;  converting  real  estate, 
specifically  devised,  into  personalty,  to  the  amount  of  $53,000 ; 
converting  personalty  into  real,  to  the  amount  of  over 
$300,000,  thus  changing  its  descent  from  next  of  kin  to  heirs, 
and  altering  the  widow's  share  from  an  absolute  ownership 
of  one-half,  to  life-estate  in  one-third ;  more  than  donbling 
his  whole  estate,  and  thus,  except  as  to  a  few  specific  lega-« 
tees,  entirely  changing  the  distribution  of  his  estate;  and 
executing  the  codicils. 

IL  Under  these  circumstances  there  was  an  actual  revoca- 
tion of  the  wUl,  in  whole  or  in  all  of  it,  except  the  specific 
legacies.    Revocation  may  be  in  whole  or  in  part    {Beck  v. 
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McOiUiSy  9  ^(3^.,  85 ;  Fbrtf  on  Legacies^  261-276 ;  CocOea 
V.  Sughes^  8  jBinn,  498 ;  Langchm  ▼.  ^^^,  16  -flT.  F.,  61 ; 
Harmood  v.  Ooodright^  1  Gowper^  90.)  A  subsequent  devise  of 
an  estate  tail  revokes,  j:>7*o  tonto,  a  prior  devise  of  an  estate 
in  fee.  {Clark  v.  BerJdeyy  1  Eq.  Cos.  Ahr.,  412 ;  S.  C,  2 
Vem.^  720.) '  So  if  one  devise  all,  and  after  settle  a  part, 
the  will  is  good  for  the  remainder  only.  {Coke  v.  JStiUook, 
Oro.  Jac.y  49 ;  HoU.  Alr.j  616 ;  Sartness  v.  Bailey^  Prec.  in 
Ch.^  516 ;  Tucker  v.  Thterston,  17  Ves.,  130.)  Mortgage  in 
fee,  after  a  devise,  is  a  revocation  pro  tanto  only.  {Brydges 
v.  Duchess  of  Chandos^  2  Ves.^  Jr.^  417.)  A  settlement  in 
performance  of  articles,  the  whole  fee  being  conveyed,  and 
some  of  the  purposes  being  inconsistent  'with  the  will,  the 
will  was  revoked  as  to  the  settled  estates.  If  lands  devised 
are  conveyed  for  a  partial  purpose,  as  a  mortgage,  or  for  the 
payment  of  debts,  it  is  a  revocation,  jpro  tanto^  of  a  prior  de- 
vise. (S.  0.,  in  the  House  of  Lords,  3  Ves.^  685 ;  Parsons  v. 
Freeman^  1  WUson^  808 ;  3  Atk.,  741 ;  Amb.^  116.)  K  testa- 
tor devised  and  then  suffered  a  recovery,  or  conveyed  and  took 
back  a  new  estate,  it  was  a  revocation  pro  tanto. 

m.  Ever  since  the  Statute  of  Frauds  passed  in  the  reign 
of  Charles  11.,  in  1641,  and  our  Statute  of  Wills  revised  in 
1818  {Roberts  on  Frauds,  467,  473 ;  1  Reo.  Z.,  864,  §§  2, 16), 
the  rule  as  to  revocation  under  such  or  similar  circumstances 
has  been,  that  it  would  be  implied. 

Copyhold  estates  are  not  witliin  the  statute.  {Carey  v. 
Asken,  2  Bro.  (7.,  58 ;  R(^.  (m  Fr.,  319,  822,  823 ;  Burkitt 
V.  Burkitt,  2  Vem.,  498 ;  Habergham  v.  Vinceni,  2  Ves,,  Jr,j 
205.)  Nor  is  a  trust  in  copyhold  lands  within  it.  {Rcb.  on 
Fr.,  322.)  So  in  case  of  an  agreement  to  charge  lands  for 
the  benefit  of  certain  persons  to  be  named  by  a  certain  person 
in  his  will.  Such  appointment  is  not  within  the  statute,  and 
may  be  made  by  a  not  duly  attested  will.  {Rob.  on  Fr.,  827, 
832 ;  J<mes  v.  CUxugh,  2  Yes.,  365.) 

By  a  will  duly  executed,  charging  land  generally  with  lega- 
cies, a  testator  enables  himself  to  lay  any  number  of  addi- 
tional legacies  on  the  land  by  a  subsequent  testamentary  dis- 
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podtion  nnexecuted.    {Bob.  on  Fr.^  344 ;  Masters  y.  Masters^ 
1  P.  Fww.,  423.) 

in  the  case  of  a  devifie  to  pay  debts,  testator  may  contract 
enough  to  revoke  every  other  devise  or  bequest.  {Bob.  on 
Fr.^  845.)  Lord  Hardwicke,  in  Masters  v.  Masters^  says  the 
Statute  of  Frauds  does  not  affect  the  question  as  to  legacies^ 
because  it  did  not  prevent  a  man  from  creating  by  will  a 
fluctuating  charge. 

An  annui^  was  charged  on  all  estate,  real  and  personal, 
and  by  an  nnezecuted  codicil,  testator  gave  all  the  personal 
to  another.  The  annuity  was  revoked  as  to  the  personal. 
(Buckeridge  v.  Ingram^  2  Yes.y  Jr.^  662 ;  approved  in  8  Yes.^ 
600.)  And  that,  not  because  the  thing  given  was  destroyed, 
bnt  the  fund  out  of  which  it  was  given.  So  a  devise  to  char- 
itable uses  was  held  not  to  be  within  the  statute.  {Or^ffUh 
Flood! s  Case^  Hdb.y  136 ;  CdUison^s  Case^  lb.)  Terms  of  years 
mlljpass  by  a  will  unattested,  though  they  could  not  thus  be 
created.  {Bob.  on  Fr.y  369 ;  Whiteohuroh  Case^  2  P.  Wms.^ 
236.)  So  as  to  fixtures,  which  can  be  removed  and  converted 
into  personalty — e.  g.j  steam-power  in  a  factory.  {Bob.  on 
Fr.y  366.)  Or  a  devise  of  com  growing,  is  good  by  a  will 
unattested.  {Fisher  v.  ForbeSy  2  i^.  Cos.  Abr.j  892.)  So  a 
devise  of  a  mortgage  may  be  revoked  by  an  unattested  will, 
because  it  is  regarded  as  personal.  {Ccuiome  v.  Searfsj  1 
Aik.y  605.)  If  in  an  unexecuted  will  there  is  a  legacy  to  the 
heir  on  condition  that  he  do  not  dispute  the  will,  it  is  enough  to 
pat  the  heir  to  his  election.  {Bougkton  v.  BougJUon^  2  Ves.^ 
12.)  A  lease  and  release  to  the  use  of  a  marriage  eettlement 
is  not  within  the  statute,  but  is  good  as  an  implied  revoca- 
tion. {OoodtiOe  Y^  Otwapy  2  R.  Bl.y  516.) 
i 

THE    FOLLOWING    ABE    OASBS    OF    DEFABTUBB    FBOM    A    LTTEBAL 
i  BKADrNG  OF  THE  STATUTE. 

The  Statute  of  Frattds^  section  5,  requires  a  Will  to  be 
signed  by  the  Testator. — Zemayne  v.  Stanleg  (3  Zev.,  1),  holds 
that  if  the  will  is  in  the  testator's  writing,  and  his  name  is 
inserted,  it  is  enough.    Same  point  in  case  of  agreements. 
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{Stokes  y.  Moorty  Doug.^  241.)  Sealing  a  will  is  a  signing 
within  the  statute.  ( Wamford  v.  Wwmfordy  2  Str.^  764.) 
Making  a  mark  is  a  signing.  {Harrison  v.  Ha/rrison^  8  Ves.^ 
185.)  '^The  statute  is  satisfied  by  any  symbol  of  consent 
and  ratification."  An  acknowledgment  by  testator  will  do. 
{Rob.  on,  Fr.,  461.) 

The  republication  of  wills  of  personal  estate  is  not  affected 
by  the  Statute  of  Frauds.    {Alyney  v.  Miller,  2  Atk.,  699.) 

The  Subscription  of  the  Witnesses  is  to  he  in  the  presence  of 
the  Testator. — ^It  has  been  held  that  it  was  enough  if  the  tes- 
tator might  see ;  it  was  not  necessary  he  should.  (See  Shires 
y.  Cflasoooky  2  Salk.,  688.)  As  w)ien  the  testator  signed  in 
her  carriage,  and  the  witnesses  went  back  into  the  office  and 
signed  their  attestation.    {Casson  y.  Dade^  1  Bro.  G.  C.^  99.) 

He  must  not  only  be  corporally  present,  but  there  must  be 
a  mental  knowledge  of  the  fact.  (Biffht  y.  Price^  Doug.,  241.) 

The  testator,  became  insensible  after  executing  the  will,  but 
before  the  witnesses  could  sign  the  attestation,  which,  how- 
eyer^  they  did  do  then  and  there,  and  he  was  aliyj^  and  in 
the  same  room  with  them. 

The  6th  Section  requires  Credible  Witnesses. — ^Who  are 
"  credible  f "  The  courts  have  construed  the  word,  and  con- 
yerted  it  into  '^  competent."  At  first  it  was  held  to  be  de- 
termined by  the  nature  of  the  punishment,  as  sitting  in  the 
pillory.  {Co.  Zitt.,  6,  b.)  Afterwards  by  the  nature  of  the 
crime.  {Pendock  y.  Mackinder,  WHles,  665 ;  Windham  y. 
Ohetun/ndj  1  JBur.,  414 ;  Sindon  y.  Kersey,  4  Bum.  JEcc.  Z., 
97.)    The  result  was,  "  credible"  means  "  competent" 

The  6th  Section  makes  a  CanceUvng  of  the  Will  a  Revoca- 
tion.— ^Yet  it  is  well  settled  that  that  depends  on  the  inten- 
tion, and  something  more  is  necessary  than  a  mere  literal 
compliance.  In  Onions  y.  Tyver  (1  P.  Wms.,  343),  Lord 
Cowper  held  that  when  a  man  made  a  second  will  deyising 
the  same  property  and  cancelled  his  first,  the  cancelling 
amounted  to  nothing,  because  he  did  not  intend  to  revoke 
his  first  will  unless  he  could  make  his  second  effectual. 

The  22d  Section  declares  that  Wills  of  Personal  Property 
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fMui  ie  in  vrriting. — It  has  been  held  that  it  is  enough  if 
written  by  the  t^tator,  though  not  signed.  {Bob.  on  Fr.^ 
448.)  If  signed,  but  not  written  by  him.  (71.)  If  written 
by  another,  though  not  signed  by  him.  (Jh)  Then  as  to  the 
form  of  the  writing, — a  memorandum  or  scrap  of  paper 
showing  a  testamentary  disposition,  is  enough.  {Downing  y. 
Townsendy  Amb,j  280.)  So  of  a  letter  giving  an  account  how 
testatrix  wanted  to  dispose  of  her  property.  {Rob,  on  Pr.^ 
451.)  So  a  formal  will  drawn  and  declared  by  her  right,  but 
not  signed.  {Tb.)  So  where  testator  died  before  blanks  could 
be  filled  in  a  will  drawn  to  suit.    (/^.,  452.) 

1.  An  intention  to  revoke,  though  not  always  essential  to 
a  revocation,  yet  is  an  important  element,  not  only  in  char- 
acterizing acts  proved,  but  in  determining  the  question  of 
Ttwxxmi  vd  non, 

a.  Our  statute  has  recognized  this,  in  rejecting  parol  evi- 
dence of  such  intention.    (2  Rev*  Statj  64.) 

J.  But  the  eflfect  of  intention,  when  properly  proved,  is 
well  recognized.  {Brush  v.  WiUcms^  4  Johns.  Ch.^  5lT; 
Johnston  v.  Johnston^  4  PhiU.^  447 ;  Mansion  v.  Boe^  8  A. 
dk  Kj  14 ;  WdtUm  v.  WaUon,  7  Johns.  Ch.,  258.) 

2.  Hie  alteration  of  circumstances  connected  with  the 
testator  and  his  personal  relatives,  or  those  who  would  nat- 
urally be  the  objects  of  his  bounty,  is  often  enough  to  work  a 
revocation.  Thus,  in  marriage  and  birth  of  children.  {Mars- 
ion  V.  Boey  %  A.  dk  JK,  14 ;  Paarsons  v.  Lcmoe^  1  Ves.^  191 ; 
Gibbons  v.  Caunt^  4  i3.,  848 ;  3  Ph.  Bv.y  by  Mivards^  608 ; 
Israeli  v.  Badan^  2  Moore  P.  (7.,  61 ;  Overhwry  v.  Overbv^y 
2  ShaWy  242 ;  Doe  v.  Zancashirey  6  T.  i?.,  49.) 

In  a  case  of  subsequent  marriage  and  birth  of  child.  (GUb- 
Ions  V.  Cauntj  4  Ves.^  848.)  Tlie  same  ruling  was  extended 
to  the  case  of  a  will*  before  marriage,  and  then  death,  fol* 
lowed  by  birth  of  a  posthumous  child.  {Doe  v:.  Zancashirey 
5  T.  B.y  49.)  It  was  extended  to  the  case  of  a  widower,  who 
married  and  had  issue,  though  his  will  was  in  favor  of  th^ 
issue  by  the  first  marriage.  {Holhoay  v.  Clarke^  1  PhiU.j  339.) 
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Such  a  change  is  not  merely  presatnptiye  eyidence  of  an 
intention,  but  is  an  absolnte  revocation,  on  the  ground  of  a 
tacit  condition.  {Israeli  v.  Rodon^  2  Moore  P.  C,  51.)  That 
each  rerocations  are  not  excluded  by  the  Statute  of  Frauds, 
has  been  considered  as  settled  ever  since  the  case  of  Chris- 
topher V.  Christopher^  in  the  Exchequer,  in  1771,  and  revoca- 
tions are  necessarily  implied  or  presumed  from  so  material  a 
change  in  circumstances  as  marriage  and  birth  of  a  child. 
{KneeM  v.  Scrafton^  2  Ecuit^  630.) 

A  will  by  a  father,  on  the  assumption  of  his  son's  death, 
and  of  a  wife,  on  tlie  assumption  of  her  husband's  death,  re- 
voked by  their  being  alive.  (1  Lee^  120 ;  6  E.E.  iZ.,  825 ; 
Wcurd  on  Legacies,  261-276 ;  Campbell  v.  Frmoh^  13  Ves,,  821.) 

An  advancement  is  a  revocation.  {Lovdass  on  WillSy  367, 
371 ;  Worthington  on  WiUsy  86 ;  Story  £g.  Jur.,  §§  1111, 1112 ; 
2  WiUiams  on  Exfrs,  946.) 

3.  The  alteration  of  estate  is  often  enough  to  work  a  rev- 
ocation. {Lugg  V.  Lugg^  Salk.^  692 ;  Christopher  v.  Chris- 
tcphsTy  Dicki/ns,  445 ;  S.  C,  4  Bitrr.,  2171,  note;  Id.,  2182 ; 
Brady  v.  Cubit,  Doug.,  30 ;  BvUin  v.  Fletcher,  1  Keen,  377 ; 
S.  0.  on  appeal,  2  My.  <fe  Cr.,  438 ;  Wa^rd  v.  Moore,  4  Mad., 
868 ;  Adams  v.  Winne,  7  Paige,  97 ;  Cave  v.  Holford,  3  Yes., 
650 ;  S.  C,  7  T.  R.,  899  \\B.&  P.,  676 ;  Walton  v.  WaUm, 
7  Johns.  Ch.,  268 ;  Toller  on  Executors,  19,  22 ;  Clapper  v. 
House,  6  Paige,  149 ;  Spwrrow  v.  Hardcas&e,  3  Aik.,  798.) 

A.  devises  a  mortgage  and  forecloses,  or  takes  a  release 
of  the  equity  of  redemption ;  it  is  a  revocation  as  if  he  can- 
celled the  mortgage  and  took  an  absolute  deed,  for  it  was  an 
alteration  of  interest  and  a  new  purchase.  {Ballard  v.  Car- 
ter, 5  Pick.,  112.) 

A  man  in  his  will  manumitted  his  slave,  and  afterwards 
sold  her ;  held  to  be  a  revocation.  {Matter  of  Nan  Mickd, 
14  Johns.,  324.) 

If  a  father  gives  a  daughter  a  portion  by  will,  and  after- 
wards gives  to  the  same  daughter  a  portion  in  marriage. 
This  by  the  laws  of  all  other  nations,  as  well  as  of  England, 
is  a  revocation  of  the  portion  giveif  by  the  will.    {Hartop  v. 
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WkUmarej  1  P.  TThm.,  182.)  In  this  case  Lord  Hardwicke 
says:  As  to  the  objeotion  of  his  baving  lived  so  long  after 
giTiDg  the  portion  to  his  ehild  (four  years)  on  her  marriage 
withont  ever  revoking  that  part  of  the  will,  there  could  be 
no  need  for  the  father  to  revoke  that  legacy  which  he  before 
had  done  by  giving  the  portion  in  his  lifetime,  since  that 
would  be  but  revoking  the  same  will  twice* 

Wherever  an  estate  is  modified  in  a  manner  different  from 
that  in  which  it  stood  at  the  time  of  making  the  will,  it  is  a 
revocation.  {Livinggtan  v.  Limngston^  3  Johns.  Ch,j  156; 
Parwns  v.  Freemaaiy  8  Aik.,  748  ;  S,  C,  1  WUs.^  308.) 

Lord  Hardwicke  rules :  It  is  admitted  on  all  hands  that  if 
testator,  having  a  legal  estate,  devises  it  and  suffers  a  re- 
covery, it  is  a  revocation  ;  or  if  he  devises  and  then  conveySi 
though  he  takes  ba(&  a  new  estate,  if  he  levies  a  fine  to  his 
own  use  in  fee,  it  is  a  revocation.  {Amh.y  116.  See  Pofflc&r 
V.  Biseoe^  3  Moore^  24.) 

Gh.  J.  Traver  held  that  the  least  alteration  of  interest 
worked  a  revocation.  {Arthv/r  v.  Breckenhamiy  Fitzff%b.y  240.) 

Testator  after  a  devise  conveyed  the  estate  and  took  back 
a  declaration  of  trust,  which  was  performed  and  ceased,  so 
that  he  was  entitled  to  a  reconveyance ;  still  it  was  a  revoca- 
tion, because  the  estate  did  not  continue  in  the  same  con- 
dition. {Sparrow  v.  SardcaatU^  7  T.  -ff.,  416,  n. ;  3  Aik.^ 
798.    See  Swift  v.  Roberts^  Arnb.,  618.) 

The  whole  subject  was  fully  discussed  several  times  and 
settled,  that  where  a  testator,  after  a  will,  conveyed  to  trus- 
tees in  trust  for  himself  in  fee  till  marriage,  and  in  default  of 
issue,  to  use  of.  self  in  fee,  and  he  married  and  died  without 
issue,  it  was  a  revocation,  because  of  the  alteration  in  estate. 
(Cam  V.  Molfard,  3  Vea.,  650;  7  T.R.,  399 ;  IBoa.  dkFut., 
676.) 

Benndt  v.  Ta^nkemOe  (19  Fa?.,  170) ;  KnMya  v.  Aloook^ 
(5  Vei.^  664) ;  WiUiamB  v,  Owma  (2  Ves.,  Jr.,  601) ;  CoUer 
V.  Layer  (2  P.  Wm8.j  622) ;  and  Mayor  v.  Garland  {IHokina^ 
663),  are  all  to  the  point  that  an  executory  contract  to  sell 
land  devised,  is  a  revocation  of  the  devise. 
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Chancellor  Kent  eajB^  in  WaU(m  ▼.  Walton  (7  Jokm.  CK^ 
S58) ;  either  a  ehange  of  the  estate,  w  an  act,  though  pogSr 
tory  in  itself  evinoing  an  intention  to  reroke^  will  amount 
to  a  revocation.  Bo  where  teetatcn-  sold  the  devieed  eetate 
and  took  a  mortgage  back,  all  was  revoked,  beeaase  it  was 
a  change  from  realty  to  personalty.  {Adams  y.  Wwne^  7 
Paige,  97.)  It  was  held  in  Seek  ▼.  MeGiOU  (9  Barb.,  35) : 
1.  lliat  a  sale  of  derised  property,  though  a  mortgage  back, 
was  a  revocation.  3.  And  so  of  a  devise  of  a  mortgage,  a 
foreclosure,  and  a  new  mortgage  taken. 

A  bequest  of  a  lease  and  furniture  of  a  house  was  revoked, 
by  the  expiration  of  the  lease,  a  sale  of  part  of  the  furniture, 
and  removal  of  the  residue  to  another  house..  {floUdsH  t. 
'  Garthy  6  Simons,  19.)  As  to  revocation  by  sale  or  disposi- 
tion, see  Franeia  v.  CoUier  (4  Hum.,  831) ;  B^dUn  v.  FUkihsr 
t8  Myl.  dk.  Or.,  489) ;  and  Zodk  v.  Foot  (5  Sim.,  618).  Where 
lands  contracted  for  are  devised,  if  the  subsequent  convey- 
ance k  so  framed  that  the  legal  estate  is  modified  from  the 
equitable  possessed  at  the  time  of  the  devise,  it  is  a  revooa- 
tion.  {BuUin  v.  Fleteh&r,  1  Keen,  877.)  The  effect  of  the 
alteration  of  the  estate  is  whcdly  independent  of  intenticm, 
and  sometimes  violates  the  intention  clearly  indicated.  (See 
Kavflme  v.  Burgie,  2  F.  <fe  B.,  886 ;  8  My.  db  Or.,  438.) 

It  has  been  urged  that  the  rules  and  distinctions  acted 
upon  in  these  cases  have  been  disapprove  by  eminent  per- 
sons. As  an  argument  of  this  nature  may  make  the  judge 
more  cautious  in  concluding  that  a  rule  which  he  supposes 
to  be  applicable  to  a  case  really  is  so,  th«*e  is  no  impropriety 
in  it ;  but  whetiier  the  authorities  relating  to  revocation  be 
t>pen  to  great  objection,  and  whether  it  is  (ht  not  a  subjeet  of 
regret  that  they  diould  have  been  applied  to  cases  of  thia 
nature,  would  not  afford  ground  to  deviate  from  decisions 
which  have  been  acquiesced  in,  and  have  fin*  many  years  fur- 
nished a  rule  for  determioing  the  rights  to  property.  It  is 
ihe  daty  of  a  judge  to  administer  die  law  according  to  the 
evidences  of  it  which  are  to  be  found  in  the  authorities  and 
in  the  recognized  practice  of  the  profesnon.    The  inquiry 
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1>efore  him  is  not  what  the  law  ought  to  be,  but  what  it  is 
and  how  it  onght  to  be  applied  to  the  partionlar  caaea  under 
eonaideration. 

It  may  be  lamented  that  the  law  upon  any  subject  ia  in 
iueh  a  state  aa  to  induce  eminent  judges  and  writers  to  ex* 
press  their  dis^probation  of  it,  and  their  regret  that  they 
are  bound  to  give  it  effect,  but  it  would  be  still  more  to  be 
lamented  if  judges  should  be  found  who  thought  themselvea 
at  liberty  to  declare  the  law  according  to  their  own  fancies 
of  what  it  ought  to  be.  All  stability  would  be  lost,  and  the 
law  which  should  be  administered  on  clear  and  fixed  princi- 
ples would  be  involved  in  uncertaiDty  and  confusion. 

A  devise  of  two  lots  by  one  who  was  under-lessee  of  them, 
is  adeemed  by  his  afterwards  taking  an  assignment  of  the 
leases.  {Porter  v.  SmUh^  16  Sim.^  251.)  Two  checks  given 
in  September,  1833,  and  a  wiU  dated  November,  1834,  to- 
gether admitted  to  probate  as  a  will ;  yet  the  latter  held  a 
revocation  of  the  checks.  (  Walsh  v.  HadsioMy  13  Sbm.^  261.) 
Testator  devised  £10,000  to  M.,  and  afterwards  transferred 
jB12,000  consols  to  joint  names  of  testator  and  M.  Held,  an 
ademption.  {Twinmg  v.  Powell^  2  CcH^f^r^  262.)  In  Vofyh 
zer  V.  Jeffry  (3  Rvss.^  479),  the  lord  chancellor  said,  upon 
the  authority  of  several  cases  {Ryder  v.  Wager^  2  P.  Wma.^ 
828 ;  ChUer  v.  ZayeTj  2  Wms.j  122 ;  JSnoUys  v.  AlcodCy  5  Ve9^ 
648),  that  an  agreement  to  convey,  constitutes  a  revocation* 
In  BuOin  v.  Fldcker  (2  Myl.  A  Or.^  438),  the  lord  chan- 
cellor said :  In  Parsons  v.  Freeman  (3  Atk..^  471),  Lord  Hard* 
wicke  establishes  the  principle,  that  whenever  the  estate  is 
modified  in  a  manner  'different  from  that  in  which  it  stood  at 
the  time  of  making  the  will,  there  is  a  revocation.  A  subs^ 
qnent  conveyance  which  made  an  alteration  in  the  quality  of 
tfie  estate  is  a  revocation.  (  TToni  v.  Moore^  4  l£ad.y  36&) 
Though  a  trust  to  pay  debts  is  no  revocation,  yet  where  in 
the  deed  there  is  a  provision  that  after  paying  debts,  the 
trostee  should  pay  to  such  persons  as  the  testator  should  Kfr 
point,  and  in  d^ault  of  an  appointment  to  himself  in  fiae,  that 
is  a  revocation.    {Kenyon  v.  JButUniy  cited  in  2  Ves^  Jr.^  600*) 
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So  a  conyeyanoe  to  pay  debts  with  sorplofl  to  the  wife,  ia 
a  revocation.  {Hodges  v.  Oreen^  4t  Suea.^  28.)  Testator 
made  a  contract  for  the  sale  of  land  devised  in  his  will,  nnder 
which  the  purchaser  took  possession  and  paid  part  of  the 
purchase-money,  then  becoming  bankmpt,  the  property  was 
sold  in  satisfaction  of  the  testator's  lien  for  the  unpaid  pur- 
chase-money and  bought  in  by  the  testAtor, — the  property 
not  being  reconveyed  to  him,  bnt  released  to  him  by  the 
bankrupt's  assignees.  The  testator  died  seized,  and  the  court 
held  the  will  was  revoked  as  to  that  land,  and  that  such  revo< 
cation  was  not  done  away  with  by  the  subsequent  regaining 
of  the  land.    {Andrew  v.  Andrew^  89  JEng,  Z.  <£  jEl,  158.) 

If  the  legal  estate  which  the  testator  acquires  by  the  con- 
veyance, differs  in  quality  from  the  equitable  estate,  which 
he  had  at  the  date  of  the  will,  the  conveyance  revokes  the 
devise.  {Plawden  v.  Hyde^  9  Eng.  Z.  c6  JK,  243.)  And  so 
in  the  case  of  a  contract  for  purchase,  if  the  legal  estate 
which  the  testator  acquires  by  the  conveyance  differs  from 
that  which  by  the  terms  of  the  contract  the  vendor  agreed  to 
convey  to  him,  the  conveyance  revokes  the  devise.  And 
Ibis  revocation  equally  takes  place  even  though  the  testator 
after  the  conveyance  has  as  absolute  a  power  of  disposing  of 
the  property  as  he  had  before.  And  the  revocation  takes 
place  without  regard  to  the  testator's  intention,  and  even  in 
direct  contravention  of  his  intention.  8.  C.  afi&rmed  on  ap- 
peal (13  JEng.  Z.  <t  Zl,  180),  where  this  was  ruled :  If  a  per^ 
son  seized  in  fee  made  his  will,  devising  land,  and  afterwards 
conveyed  the  legal  estate  so  as  to  take  it  back  to  himself  not 
in  fee,  this  is  a  revocation  (see,  also,  Sehroder  v.  Schroder^ 
8l  Eng.  Z.  i&  Zl,  197 ;  Francis  v.  CoUi&r,  4  Buse.^  831 ; 
Loch  v.  Foote^  5  ;Sfm.,  518) ;  all  cases  of  change  of  interest 
in  the  estate  working  a  revocation. 

A  mortgage  was  devised,  paid,  and  the  amount  reinvested, 
—held  to  be  a  revocation.  {Chxirdner  v.  HaUon^  6  Sim.^  93.) 
A  devise  of  all  testator's  property  in  the  funds  which  he  sold 
and  invested  on  mortgage,  was  revoked  thereby.  {Hayes  v. 
Mayes^  1  Keen^  97.)    A  renewal  of  a  lease  was  a  revocation 
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of  a  beqaeBt  of  it.  {Maruoood  v.  Turner^  8  P.  Wma.^  163 ; 
Coffin  V.  Femyoug\  2  Bro.  C.  CI,  291.)  A  revocation  of  the 
appointment  as  an  executor,  is  a  revocation  of  a  legacy  to  him. 
{JSoaeh  V.  HivyneSy  8  F^.,  593.  See  Atlbott  v.  MasHe^  3  Id.^ 
14S;  Harridon  v.  Rowley.,  4  i<JL,  212 ;  Mascai  v.  Maacal^  1 
/A,  323 ;  Fiwrf  v.  J/iw«,  4  Madd.,  36S ;  2b«.  .©j'r*,  22.) 
An  ineffectual  attempt  to  grant  or  devise  property  already 
deTised  by  will,  will  amount  to  a  revocation,  and  so  the  codi- 
eilflof  the  testator  in  this  case,  though  void  as  a  testamentary 
disposition,  are  yet  good  as  a  revocation.  {Ecp.  IlchesteTj 
7  Ve$.<,  372 ;  Montague  v.  Jeffreys^  Moor^  4,  291 ;  1  RoU. 
Ah'.j  615 ;  Beard  v.  Beard^  3  Aik,^  72 ;  Harwood  v.  Oglan- 
dety  6  Vee.^  215 ;  Danrley  v.  Darley,  3  WUs.^  6.)  The  testator 
suffered  a  recovery  which  was  absurd,  and  useless,  and  ut- 
terly bad,  and  without  any  reasonable  meaning  to  be  deduced 
from  it,  yet  it  was  a  revocation.  {Dister  v.  Dieter^  3  Zev.^ 
108.)  A  devise  to  a  person  incapable  of  taking,  is  a  revoca- 
tion. {Roper  V.  RadcUffy  10  Mod^  230.)  The  principle  is 
stated  tiiat  an  act  nugatory  in  itself,  is  yet  good  as  a  revoca- 
tion. '  (  WdUan  v.  WalUm,  7  Johns.  CL,  268.) 

If  an  incomplete  testamentary  disposition  shows  an  inten- 
tion to  revoke,  it  is  good  as  such.  {JSTidd  v.  Norik^  2  PMIr 
Ups,  91 ;  citing  Jackson  v.  Jadcson,  2  Cox^  35 ;  AUy.-Oen.  y. 
Harley^  4  Madd.^  263 ;  Heming  v.  Chutterhuck^  1  Blight  Jf. 
51,  479 ;  Fraser  v.  Byng,  1  Russ.  A  Myl.^  90.)  >, 

Where  testator  intends  a  complete  conveyance,  and  dies 
before  it  is  perfected,  as  feoffment  sans  livery,  it  is  a  good 
revocation.  {Clymer  v.  ZitUery  1  W.  BLj  349.)  A  deed 
intended  to  operate  as  an  assignment  of  uses,  but  not  suffi- 
cient for  that  purpose,  is  good  as  a  revocation.  {Shave  t. 
Pineke,  5  T.  jS.,  124 ;  citing  2  SaOk.,  292 ;  1  RoU.  Ahr.y  616, 
pL  30  ;  Wentworth  Off.  Ees.y  22.)  If  the  instrument  be  com- 
plete, but  inoperative  from  the  incapacity  of  the  taker,  it  is  a 
revocation,  because  the  act  was  enough  to  alter  the  testatpr'a 
intent  {Beard  v.  Beardy  3  Atk.y  72 ;  S.  P.,  Rcp&r  v.  Ccmtch 
UeSy  2lq.Ca.  Abr.y  359,  p.  9.) 

A  second  will  signed,  but  not  attested,  is  good  as  a  revoea- 
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tioD,  tliotigb  fntile  as  a  diBpoeition.    {OnioM  v.  Tyretj  1 JP, 
Wms.y  848 ;  Pre.  in  Ck.,  459.) 

The  foregoing  cases  show  that  b j  the  law,  as  well  settled 
at  the  time  of  the  enactment  of  the  Bevised  Statutes,  this 
will,  or  at  least  the  residuary  clause  of  it,  was  revoked  by 
the  intention  of  the  testator ;  by  a  change  of  parties ;  by 
an  alteration  of  the  estate ;  and  by  the  attempt  to  change 
the  disposition  by  means  of  the  codicils,  gifts,  and  otherwise. 

IV.  The  Revised  Statutes  have  not  changed  the  law  in  this 
respect,  nor  intended  to  change  it 

1.  The  revisers^  notes  are  not  evidence  of  the  meaning  of 
the  statute.  {Sedgv>.  ofi  SUU.j  480;  JForreH  v.  Forrest^  10 
Barb.^  46.) 

a.  The  law  prior  to  the  Revised  Statutes  being  well  settled 
by  adjudications,  a  change  of  phraseology  is  not  a  change  of 
the  law,  unless  such  change  of  phraseology  evidently  pur- 
ports an  intention  to  work  a  change.  (Sedgwick  on  StxU^ 
428 ;  In  re  TdteSj  4  Johns.^  859 ;  Taylor  v.  Delancy,  .2  Cat. 
Cas.^  248 ;  Elwood  v.  Klock^  18  Bafrb.^  55.) 

h.  The  intention  of  the  Legislature  to  alter  the  law  must  be 
evident,  or  the  language  of  the  new  act  mttst  be  such  as  pal- 
pably to  require  a  different  construction,  before  the  courts 
will  hold  the  law  changed  upon  such  revision,  merely  from 
Ae  fact  oi  a  change  of  language.  {OrosweU  v.  OroAie^  7 
^a7*.,195;  QaffneyY.Cohm.^ BaU,&U\  Th&riatY.  Hart, 
SId.,i90;  Inre Broum,  21  Wmd,^  816,  819.) 

e.  The  section  of  the  Revised  Statutes  (2  Bev.  Stat.^  64, 
§  42)  is  merely  a  revision  of  the  Revised  Laws,  and  is  so  de- 
clared by  the  re  visors  (8  Bev.  StaL,  8  ed.,  681),  and,  there- 
fore, is  not  to  be  r^arded  as  any  alteration  of  the  law. 

d.  Besides,  the  Legislature  not  having  adopted  the  plan  of 
the  revisers,  but  having  omitted  some  of  their  plan,  and 
lidded  some  parts  to  it,  cannot  be  regarded  as  adopting  their 
notions  in  full.  See  section  44  (2  Bev.  Stat.^  64),  which  the 
Legislature  altered,  though  it  was  recommended  purposely 
to  cover  the  whole  ground,  and  was  altered  so  as  not  to 
do  so. 


VSW  YOBK,  DECBBfBER,  1657.  73 


DSLAmZit)  9.  PAXSSSE. 


t.  Hie  Legidature  cannot  be  regarded  ae  htLving  intended 
to  include  all  cases  of  implied  revocations,  because  it  was  not 
possible  for  the  Legislature  by  any  statute  to  put  an  end  to 
them.  Thus,  if  A.  devises  a  farm,  then  sells  it  and  spends  the 
price ;  or,  if  B.  makes  a  bequest  of  a  watch,  and  sells  it  or  loses 
it,  or  of  a  horse  or  an  ox,  and  it  dies,  or  is  killed  before  tes- 
tator dies ;  or  of  a  dwelling-house  or  furniture^  and  the j  are 
destroyed  bj  fire ;  or  of  a  ship  and  cargo,  and  they  are  totally 
lost  at  sea ;  in  all  these,  and  in  various  kindred  cases,  there 
is  an  implied  revocation  which  no  statute  can  prevent,  and 
which  it  is  at  once  apparent  was  not  met  nor  intended  to  be 
met  by  the  statute. 

8.  There  is,  therefore,  a  class  of  cases  where,  from  sheer 
necessity,  there  must  be  an  implied  revocation,  even  beyond 
what  the  statute  has  provided  for,  and  it  is  wrong  to  say  that 
there  can  be  no  revocation  of  any  will  unless  it  is  particularly 
mentioned  in  the  statute.  The  statute  reaches  a  certain  class, 
and  regulates  them,  and  those  not  within  that  class  are  net 
reached  by  the  statute. 

4.  It  was  so  with  the  English  Statute  of  Frauds :  sections 
6  and  29  of  which  were  as  follows :  Sect.  6.  *^  No  devise  in 
writing,  of  lands,  &c.,  or  any  clause  thereof,  shall  at  any  time 
after,  &e.,  be  revocable  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing,  declaring  the  same,  or  by 
burning,  &c."  Sect.  23.  "No  will  in  writing,  concerning 
any  goods,  or  chattels,  or  personal  estate,  shall  be  repealed, 
nor  shall  any  clause,  devise,  or.  bequest  therein,  be  altered  or 
changed  by  any  words,  or  will,  by  word  of  "mouth  only,  ex- 
cept the  same  be  in  the  lifetime  of  the  testator  committed  to 
writing."  {Act  ofi9  Oar.  II.,  ch.  8,  §§  6,  22 ;  Bob.  on  /*•., 
467;  this  act  was  passed  in  1641.) 

6.  At  first,  and  for  about  forty  years,  that  act  was  read 
just  as  strictly  and  literally  as  it  is  contended  we  must  read 
our  Revised  Statutes.  But  the  cases  of  implied  revocaticms 
by  necessity  arose,  and  the  English  courts  yielded  to  such 
necessity.  The  following  cases  will  trace  their  decisions  down 
from  1682  to  the  present  time,  and  beyond  the  English  Stat- 
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ate  of  Wills  adopted  in  1838,  and  based  on  onr  Beyised 
Statutes : 

In  1682,  Overiury  t.  Overhm/  (2  Show^  243).  In  1689, 
StAgg  y.  Sugg  (SdUc.^  692).  In  1748,  Parsons  ▼.  Lanae  (1 
Ves.j  189).  In  1771,  Christopher  v.  Christopher  {DichinSj 
446 ;  S.  0.,  4  ^wm,  2171,  n. ;  2182,  n.)  In  1778,  Brady 
y.  CubiU  {Doug.^  30).  In  1793,  Doe  y.  Zancaahire  (6 
T.  £.,  49).  In  1836,  JBuUin  v.  Fletcher  (1  iC^,  377 ;  S. 
0.  in  appeal,  2  My.  ds  Or.^  432).  In  1838,  Mareton  y.  ^otf 
(8  A.  <&  JEl,  14).  In  1862,  PUnoden  y.  ^y<2tf  (9  Eng.  L.  dk 
Eq.y  243 ;  S.  0.,  13  7(2.,  176).  In  1866,  Andrew  y.  Andrew 
(89  /rf.,  168). 

6.  Tbe  enactments  contained  in  these  two  sections  of  the 
English  Statnte  of  Frands,  were  incorporated  into  the  reyi- 
sions  of  our  statutes,  in  1801, 1813,  and  1830.  (1  Reo.  Z.  of 
1801, 178,  §§  3, 16 ;  1  Rev.  L.  of  1813,  866,  §  8 ;  867,  §  16 ; 
2  Reo.  Stat.^  64,  §  42.)  And  the  current  of  English  decisions 
was  (eceiyed  by  us,  and  incorporated  into  our  jurisprudence; 
(1  Jarm.  on  WiUs,  Perkins  ed.,  162 ;  4  JKisnt  Com.y  621 ; 
Brush  y.  Wilkins^  4  Johns.  Ch.,  606 ;  Walton  y.  Walton,  7 
Id.j  268 ;  Adams  y.  Winne^  7  Paige,  97 ;  Reck  y.  McOiUis, 
9  Barb.y  36.)  And  the  same  rule  has  been  adopted  in  others 
of  tbe  States  of  the  Union,  where  these  enactments  of  the 
Statute  of  Frauds  were  in  force.  {ISemmes  y.  Semmes,  7 
Har.  dh  Johns.,  388 ;  Rums  y.  Rums,  4  Serf,  dk  Raw.,  295 ; 
Havard  y.  Dams,  2  Rinn.,  406 ;  Roudinot  y.  Rradford,  2 
Yeates,  170 ;  Rates  y.  EoLman,  3  Hen.  (6  Munf,  602 ;  WU- 

.ter  y.  jkb^,  2  C?onn.,  67.) 

7.  The  rule,  then,  existing  both  in  England  and  in  this 
country,  notwithstanding  the  Statute  of  Frauds,  declares  that 
a  will,  under  the  circumstances  which  attend  this  of  Henry 
Parish,  is  reyoked.  [Johnston  y.  Johnston,  1  Phill.,  447 ; 
Rrvsh  y.  WiUdns,  4  Johns.  Ch.,  606 ;  Sherry  y.  Lozier,  1 
Rra€^.,  ^S7i  ^  Kent  Com.,  628;  3  Ph.  JEo.,  iy  Edwards, 
608 ;  Langdon  y.  Astor,  16  Jf.  Y.,  61 ;  Retts  y.  Jackson,  6 
Fin^.,  173.) 


MSW  TOSK,  JmjBMSBB,  1857.  7tt 


WnjiiAM  M.  Byabbs  9i»  hekalfofthe  Prvpan&nU, 

Put  in  the  following  brief  in  reply  to  some  qnestions  of  law 
discussed  in  the  contestants'  argument 

I.  The  statatee  of  this  State  express  the  rule  in  respect  to 
testamentalry  capacity,  by  which  the  question  must  be  de- 
termined whether  any  particular  person  has  or  has  not  power 
tomakeawilL    {2  JSev.  Stat.j  66,%  1;  Id.^  60^^21.) 

The  latter  section  was  reported  by  the  revisers  to  the  Legis- 
lature, with  fourteen  years  as  the  age  of  competency  for 
nudes,  and  twelve  for  females,  and  with  a  suggestion  that 
those  ages  were  too  young.  It  was  in  reply  to  this  sugges- 
tion that  the  Legislature  increased  the  ages,  and  inserted  the 
words  ^  and  no  others,"  to  exclude  the  idea  that  younger  per- 
sons might  still  make  wills  of  personalty  as  at  common  law. 
(8  Hev.  8tat.j  2  ed.,  699,  rev.  note.)  That  the  whole  section 
is  thrown  into  the  form  of  permitting  certain  persons  to  make 
wills,  rather  than  that  given  to  the  provision  in  regard  to 
devises  of  real  estate,  which  excepts  certain  persons  as  inca- 
pable out  of  a  general  permission  to  all,  is  to  be  attributed  to 
its  greater  simplicity  of  construction  in  the  present  form,  and 
not  to  any  differoice  of  intent  on  the  part  of  the  Legislature. 
Under  each  section  the  intent  is  the  same,  viz.,  that  all  per- 
sons, not  by  law  disabled,  may  make  wills.  The  same  ex- 
ception occurs  in  the  statute  relating  to  the  alienation  of  lands. 
(1  Bev.  &at.j  719,  §  10.) 

Although  under  the  two  sections  relating  to  real  estate, 
the  persons  incapable  to  alien  or  devise  are  designated  as 
^  idiots,  or  persons  of  unsound  mind,"  and  under  the  section 
as  to  wills  of  personalty,  the  persons  incapable  are  those  not 
^  of  sound  mind  and  memory,"  yet  there  can  be  no  doubt 
that  this  verbal  difference  in  expression  does  not  indicate  any 
difference  in  the  substance  of  the  rule  of  exclusion.  That  no- 
ground  can  be  conceived  of  on  which  to  found  a  difference 
is  apparent  General  permission  to  alien  property  in  life 
and  at  death  is  the  purpose  and  policy  of  the  Legislature ;  the 
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exceptioDB  to  the  power  are  fonnded  on  the  exiBtence  of  a 
personal  dkabilitj  in  the  owner,  and  rightfully  depend  on 
the  nature  and  extent  of  the  ground  of  disability,  and  not  on 
the  kind  of  property.  The  use  of  the  same  terms  in  earlier 
statutes,  shows  that  they  are  not  different  in  meaning.  Thus 
the  exception  in  the  old  statute  of  wills,  is  of  wills  made  by 
any  '^  idiot  or  person  of  insane  memory."  (1  Sev.  Z.,  8C5) 
§  5.)  In  the  act  concerning  fines  and  recoveries,  the  partiet 
to  the  fine  are  re<][uired  to  be  *W  sound  memory,''  and  ike  fine 
is  declared  to  bar  all  persons  *^  of  sound  memory"  who  do 
not  sue  in  fire  years.  (1  £ev.  Z.,  858,  §  1.)  In  sectiona  7 
and  12  of  the  same  act  (pp.  361,  368),  the  rights  of  persdaa 
^^  not  of  sound  mind"  are  saved  from  the  bar  dedued  in  the 
preceding  section. 

In  the  early  English  statute  concerning  fines  (18  Edw.  L), 
all  persons  in  the  world  ^*de  hof%e  memcrie^  are  declared 

^barred,  which  words  Coke  translated  "  of  good  memory"  (1 
Inst.^  510),  and  employs  as  the  contrary  of  *^  nan  cai/inp(m 
mentiay  {Id.^  516,  n.  18.)  These  words,  ^^non  oanyHM  men- 
tis,^ occur  in  the  Statute  of  Westminster  2d,  eh.  48  (13  Edw.  L\ 
and  are  translated  by  Coke  "  not  whole  of  mind."  (2  In^y 
480.)  The  same  words  are  said  by  Littleton  (section  405), 
to  be  of  the  same  meaning  as  ^^  ^  non  Mm^  fnemorie^^  and 
they  are  used  interchangeably  in  the  old  pleadings  as  the  dif- 
ferent names  of  a  certain  and  definite  mental  state  known  to 
the  law,  and  affording  the  ground  and  criterion  of  legal 
action.  Thus,  to  refer  to  a  single  case  only,  in  an  action  of 
trespass  which  turned  on  the  validity  of  a  deed  executed  by 
one  whose  capacity  was  disputed.  The  traverse  alleged  that 
the  grantor  was  of  good  memory ;  without  this,  that  he  was 
out  of  his  sound  or  sane  memory,  ^'  eoctramna/m  fMmoriam 
mam.^^  It  was  objected  that  the  writ  appropriate  to  the  re- 
covery of  lands  aliened  by  a  pers(m  incapable  to  convey, 

'  used  the  term  *^  non  wmpos  TnewUs^^^  and  that  therefore  the 
traverse  should  be  taken  in  those  words ;  and  further,  that  in 
the  form  proposed  the  traverse  would  include  the  deed  of  a  sick 
or  drunken  man,  whose  deeds  were  good.    It  was  answered| 


tfuifc  the  fliok  <Hr  drimkeii  man  has  ^^  hk  entire  memory,''  and 
die  traveiBQ  wee  held  well  pleaded.  (39  Hen.  YI.,  48,  b,) 
The  aignment  expreaaed  a  little  more  at  lai^  was  thk :  ^^non> 
eampos  «MfUw"  ia  the  exact  legal  designation  of  the  state 
which,  if  it  exists,  will  avoid  the  deed,  and  should  therefore 
be  used;  whtt*ea8  ^^etnlrawnam  memcriam  wwn!^  describes 
a  dmnkoi  or  sick  man,  as  well  as  one  non  c(mfOB.  The  de* 
oisioii,  and  the  reason  asaignedi  '^  that  the  sick  and  drnnkeo 
have  their  eatire  memoiy,"  sbofr  that  the  words,  ^'  oat  of 
sound  memory,"  were  employed,  not  as  descriptiye  tenus, 
hot  aa  the  name  of  a  eoDditioD,  and  were  eqaivalent  in  legal 
s^;iiifioaDeeto^^noii<9Mnpo9m«n^,''and  that  being  ^^  of  good 
memory,"  or  '*  of  entire  memory,"  is  equivalent  to  ^^  ^omp^ 
mmUUy  No  new  meaning,  therefore,  has  been  imparted  to 
the  rule  of  law  in  leqpeet  to  mental  inoapacity,  by  the  use  of 
the  terms  "  ef  eonad  mind  and  memcwy"  in  the  statute  rega« 
laling  wills  of  persoival  property.  They  do  not  require  the 
eooiia  te  oiter  into  any  metaphysies,  as  to  the  nature  <^ 
mind  or  of  memory,  or  of  soundness  or  ansoundness,  as  if 
diose  words  were  words  of  mere  desoription,  nor  to  fix  from 
aaeh  coBsideratioDS  a  standard  of  capaeity  ba$ed  upon  the 
meaning  of  theee  separate  terms.  Their  meaning,  on  the 
contrary,  is  to  be  ascertained  by  finding  from  legal  decisions 
le  what  states  of  mind  those  teims  have  been  appropriated 
aa  a  name.  That  such  a  re&rence  must  be  had,  is  apparent 
as  aeon  as  an  attempt  is  made  to  define  the  term  ^'  sound,"  in 
its  connection  with  mind  or  memory.  We  say  even  of  men 
of  ability,  that  their  minds  are  unsound  when  their  own  in- 
genuity persuadea  them  of  the  truth  of  propositions  which 
the  commeA  sense  of  mankind  r^ects,  and  yet  we  do  not  in- 
tend to  impute  to  them,  by  the  expression,  legal  unsoundness^ 
^kieh  entails  an  inoapacity  to  make  deeds  or  wills. 

Before  Altering  directly  on  the  inquiry  to  ascertain  what 
ia  the  mental  irtate  referred  to  in  the  statutes,  of  which  in- 
eapaeity  is  the  legal  consequence,  it  abould  be  observed  that 
a  pefaon  wha  fiaUs  within  the  class  of  incapables  can  make 
no  alienation  ef  land,  no  will  of  real  or  of  personal  estate. 
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The  incapacity  is  absolute.  He  can  no  more  make  a  very 
flimple  will,  than  a  very  complex  one.  There  are  no  grades 
of  capacity  declared.  If  capacity  exists  to  make  the  simplest 
conceivable  disposition,  the  most  complicated  one  cannot  be 
rejected  on  the  score  of  want  of  capacity.  The  rale  of  the 
statute  is  then  to  be  applied  to  the  owner  of  property,  ante- 
rior to  the  consideration  of  any  particular  act  of  disposition. 
If  found  incapable  according  to  the  meaning  of  the  statute, 
then  the  law  denies  to  him  the  exercise,  in  these  several  forms 
of  disposition,  of  that  dominion  over  property  which  is  fun- 
damental in  our  notions  of  it.  Now,  in  our  system  of  society 
and  of  law  the  present  owner  alone  has  any  rigbt  or  interest 
in  property.  He  has  the  power  to  destroy  it  or  to  give  it 
away  unquestioned.  Ko  expectant  heir  can  allege  any  inter- 
est  in  it,  but  is  as  much  a  stranger  to  that  which  he  hopes  to 
inherit  as  he  is  to  that  which  he  expects  to  earn  or  create. 
TbiQ  exclusion  of  any  right  of  interest  in  another  is,  of  course, 
necessary  to  the  existence  of  property  in  a  complete  and  ab- 
solute sense.  For  j  ust  in  so  far  as  any  other  than  the  present 
owner  should,  by  law,  be  given  any  right,  interest,  or  author- 
ity, or  should  be  considered  in  the  framing  of  rules  in  respect 
to  the  disposition  of  property,  so  far  would  the  present  own- 
er's right  and  property  be  diminished  and  conferred  upon 
that  other.  We  therefore  confidently  urge  that,  in  the  expo- 
sition of  these  statutory  provisions  they  are  not  to  be  r^ard- 
ed  as  made  in  the  interest  of  heirs  or  expectants  of  any  sort: 
nor  are  they  to  be  deemed  a  diriiinution  of  the  preset 
owner^s  right  of  disposition.  They  are  intended,  on  the 
contrary,  to  further  and  advance  the  general  policy  of  our 
law  on  the  subject  of  property,  by  insuring  to  the  owner  the 
complete  power  of  disposition,  to  take  effect  either  in  his  life- 
time or  at  his  death,  and  according  to  his  mere  pleasure. 
Whatever  ceremonies  are  imposed  as  necessary  to  the  legal 
validity  of  the  act  of  disposition,  are  founded  upon  consider^ 
ations  either  of  affording  and  preserving  proof  of  the  act,  or 
of  protecting  the  owner  against  the  fraudulent  substitution  of 
an  instrument  not  in  accordance  with  his  purpose. 
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n.  The  only  rule  of  mental  capacity  in  respect  to  feeble- 
ne88  of  mind  as  difltinguished  from  insanity,  which  will  har- 
monize  with  this  settled  policy  of  the  law  as  to  the  right  of 
property,  is  that  which  leaves  the  power  of  disposition  un- 
restrained if  the  owner  have  any  lAind.  K  he  have  any  mind 
at  all,  the  law  shonld  not  pronounce  him  incapable  of  assent 
to  any  dispo^  of  his  property.  Whether  he  has  assented  to 
any  particular  disposition  is  a  different  question  from  that  of 
capacity.  The  authoritative  decisions  in  this  State  have 
maintained  the  views  which  have  been  stated,  with  great 
distinctness  and  steadiness.  In  Jaokson  v.  Sing  (4  Oaio.j 
207),  a  deed  was  questioned  on  the  ground  of  the  incapacity 
of  the  grantor.  Woodworth,  J.,  giving  the  opinion  of  the 
court  on  granting  a  new  trial,  says,  ^^  It  must  be  shown  that 
the  grantor  was  non  compos  within  the  legal  acceptation  of  the 
term ;  that  it  was  not  a  partial,  but  an  entire  loss  of  the  un- 
derstanding ;  for  the  common  law  seems  not  to  have  drawn 
any  discriminating  line  by  which  to  determine  how  great 
mufit  be  the  imbecility  of  mind  to  render  a  contract  void,  or 
how  much  intellect  must  remain  to  uphold  it  But  weakness 
of  understanding  is  not  of  itself  any  objection,  in  law,  to  the 
validity  of  a  contract.  If  a  man  be  legally  compos  merUiSy  he 
IB  the  disposer  of  his  own  property."  In  OdeU  v.  JBiick  (21 
Wend.^  142),  which  was  also  a  question  of  the  capacity  of 
the  grantor  of  a  deed,  Bbonson,  J.,  giving  the  opinion  of  the 
court,  says :  "  Buck,  at  the  time  the  deed  was  executed,  was 
not  a  lunatic,  or  one  who  had  lost  the  use  of  that  reason  or 
understanding  which  he  once  had.  He  was  not  an  idiot,  or 
one  that  hath  no  understanding  from  his  nativity.  Although 
a  man  of  imbecile  mind,  he  had  reason  and  understanding. 
Fraud  was  not  set  up  as  a  ground  of  avoiding  the  deed,  but 
the  case  turned  wholly  on '  the  incapacity  of  the  grantor  to 
contract.  It  is  impossible  to  say  that  this  deed  was  void. 
No  part  of  the  evidence  goes  far  enough  to  show  a  total  want 
of  understanding." 

The  opinion  of  Senator  Yerplanck  in  Stewa/rt  v.  Lispenard 
(26  Wend.^  256),  is  especially  deserving  of  notice,  both  for  its 
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profound  philosophy  and  its  accurate  appreciation  of  the 
authorities.  The  principles  involved  in  the  judgment  as  an- 
nounced bj  him  have  been  followed  in  the  courts  of  this  State, 
except  in  die  Surrogate's  Court  of  New  York,  where  the  doo- 
trine  (if  it  can  be  called  %  doctrine),  that  they  only  are  com- 
petent to  make  wills,  whose  wills,  when  made,  that  court  on 
the  whole  approves,  would  still  seem  to  have  some  sway. 

The  cases  otBlanchard  Y.IfesUe  {SDen.j  37),  and  OsUrhout 
V.  Shoemaker  {Id.y  note)^  in  the  Supreme  Court,  show  a  free  and 
clear  approval  and*  adoption  of  the  reasoning  and  principles  of 
Senator  Yerplanck's  opinion.  In  Newhovse  v.  Gachom  (17 
£arh.j  246, 257-8),  Mr.  Justice  Strong,  giving  the  opinion  of 
the  court,  recognizes  the  rule  as  certainly  established  by  the 
cases,  that  mere  feebleness  of  intellect,  however  considerable 
in  the  testator,  will  not  invalidate  a  will.  The  difficulty 
which  Judge  Strong  felt  and  expressed,  arose  from,  the  seem* 
ing  incongruity  of  calling  a  person  whose  intellect,  from 
natural  or  acquired  defects,  was  but  the  next  degree  above 
positive  idiocy  or  lunacy, — a  person  of  sound  mind  and 
memory,  in  the  language  of  the  statute.  Hiat  incongruity 
would  not  have  appeared  to  him  to  exist,  if  he  had  adverted 
to  the  fact  that  those  terms  were  exactly  equivalent  in  the 
law  to  ''  com^a  menMsy^  and  embraced  idl  persons  not  "  non 
compos  mentis.^  Judge  Gridley,  in  8Ux/nJbon  v.  Wetherwcoi 
(16  Barb.y  261-2),  felt  no  such  difficulty,  recognizing  at  once 
both  the  equivalence  of  the  terms  ^^  not  of  sound  mind  and 
memory'^  and  ^^  non  compos  merUis^  and  also  the  accuracy 
of  the  designation  of  the  general  classes  of  "  non  compotes^ 
SB  set  forth  by  Lord  Coke  and  adopted  by  Blaekstone ;  ac- 
cording to  which,  besides  idiots  from  birth  and  lunatics, 
those  persons  only  are  included  who,  by  sickness,  grief,  or 
other  accident,  wholly  lose  their  understanding.  In  the 
Court  of  Appeals,  Claarke  v.  Scmyer  (2  iT.  Y.  [2  CSww^],  498) 
is  the  only  reported  case  in  which  this  subject  came  under 
discussion,  and,  according  to  the  report,  a  majority  of  the 
*'  court  did  not  pass  upon  the  question  of  mental  capacity ;  but 
Shakkland,  J.,  who  gave  the  opinion,  recognizes  the  authority 
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and  force  of  Stewart  v.  Li^penard  and  Blanchard  v.  Nes&t^ 
as  confining  incapacity  to  the  lunatic  and  the  idiot. 

This  being  the  state  of  the  authorities  in  New  York  upon 
this  snbject,  it  is  not  surprising  to  find  the  overthrow  of  the 
decision  in  JStewofrt  y.  Lispenard  attempted  by  an  array  of 
cases  from  all  quarters,  which  seemed  to  afford  promise  of 
assistance,  as  well  as  by  an  attack  npon  the  accuracy  of  the 
opinion  in  that  case,  both  in  its  statement  and  in  its  appre- 
ciation of  the  authbrities  on  which  it  professed  to  be  based. 
In  regard  to  the  cases  cited  which  have  any  claim  to  be  re- 
garded as  authoritative  in  this  State,  it  must  for  the  present 
suffice  to  say,  that  they  were  before  the  Court  of  Errors  when 
Stewart  v.  Liepenwrd  was  decided,  and  that  so  far  as  they 
differ  in  doctrine  from  that  case,  they  have  been  overruled  by 
it,  and  by  those  cases  which  have  followed  and  approved  it. 

The  first  ground  of  the  direct  grounds  of  attack  is,  in  sub- 
stance, that  the  cases  cited  by  Senator  Yerplanck  in  support 
of  the  standard  of  mental  capacity  maintained  by  him,  relate 
mainly  to  the  prerogative  of  the  crown  to  take  into  its  ens- 
tody  the  persons  and  estates  of  idiots  and  lunatics.  That  this 
prerogative,  in  its  nature  odious,  was  always  strictly  con- 
strued, and  that  the  cases  and  opinions  relating  to  it  are  not 
authoritative  on  the  subject  of  testamentary  capacity.  Now, 
the  prerogative  in  respect  to  idiots  might  be  odious,  inas- 
much as  the  king  took  the  profits  of  the  estate  of  natural 
fools  or  idiots  from  birth,  to  his  own  use.  But  the  other 
branch  of  the  prerogative,  which  relates  to  other  fwn  com^ 
pcftea  who  were  bom  of  sound  memory,  and  have  become 
non  compos  J  does  not  seem  subject  to  the  same  odium,  and 
consequent  narrow  construction;  for  the  profits  of  their 
estates  the  king  took  not  to  his  own  use,  but  wholly  to  the 
use  of  the  non  oompoB  and  his  family.  {Beoerl^B  Caee^  4 
Coke^  126  i,  127  i.)  But  one  of  the  most  direct  and  strongest 
authorities  cited  by  Senator  Yerplanck,  though  it  does  not 
relate  in  terms  to  testamentary  capacity,  has  not  any  relation 
to  the  subject  of  the  prerogative.    It  is  Ooke's  commentary 

on  sections  406  and  6  of  Littleton,  in  the  chapter  on  DescentS| 
Yoiib  1—6 


93        CASB8  IN  THB  SUBROGATES'  OOUBTS. 

DKiAVIBLD  f^  FABUK. 

the  latter  of  which  relates  to  the  right  of  the  heir  to  avoid  a 
feoffment  made  by  his  ancestor  when  non  compoi. 

Lord  Hardwicke's  observations  in  Bamdey^s  Case  (3  Aik.j 
168, 173)  show  that  when  the  question  was  of  exercising  the 
prerogative  for  the  custody  of  the  persons  and  estates  of  those 
of  unsound  mind,  the  same  standard  of  intellectual  capacity 
was  acted  on  as  the  courts  of  law  applied,  when  for  other 
purposes  it  became  necessary  for  them  to  say  what  consti- 
tuted unsound  mind.  He  held,  in  substance,  that  there  was . 
no  specially  narrow  and  restricted  sense  in  which  the  term 
nan  compos  was  applied  in  questiops  relating  to  prerogative 
proceedings.  It  is  obvious  that  the  inquiry  to  which  Lord 
Hardwicke  addressed  himselflwas,  Who  is  non  compos j  within 
the  Statute  of  Fines,  whom  a  fine  will  not  bar  if  he  be  not  a 
party  to  it,  and  who  may  not  be  a  party ;  who  is  non  compos 
within  the  meaning  of  the  Statute  of  Limitations  against 
whom  it  shall  not  run ;  who  is  non  compos^  so  that  his  heir 
fihall  have  a  writ  to  avoid  his  feoffment?  He  had  before  him 
a  return  that  Bamsley,  from  the  weakness  of  his  mind,  was 
incapable  of  governing  himself  and  his  lands  and  tenements, 
and  he  recognized  the  possible  usefulness  of  setting  a  curator 
or  tutor  over  prodigal'  and  weak  persons,  as  in  the  civil  law ; 
but  finding  that  the  courts  of  law  had  invariably  regarded 
the' words  non  compos  as  importing  a  total  deprivation  of 
sense,  he  did  not  feel  at  liberty  to  act  on  any  finding  which 
in  substance  came  short  of  that.  We  say,  then,  that  there  is 
no  ground  of  authority  for  saying  that  the  law  adopts  any 
sense  of  the  terms  non  compos  m^nPis^  in  their  application  to 
persons  idiotic,  or  of  weak  or  imbecile  mind,  which  does  not 
import  a  complete  deprivation  of  reason  or  sense. 

Another,  and  the  most  elaborate  occasion  of  criticism  on 
the  case  of  St&wart  v.  Lispenardj  seems  to  be  the  use,  in  the 
last  clause  of  the  reporter's  first  head-note,  of  the  words,  ^  if 
he.be  not  totally  deprived  of  reason."  The  line  of  critical 
observation  is  this :  that  the  head-note  is  taken  almost  word 
for  word  from  Shdford  on  Lwnacy^  with  the  exception  that, 
instead  of  the  words  above  cited,  Shdford  uses  the  words 
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^^  if  he  be  legally  compos  fruntia.^^  That  the  paragraph  in 
Shelford  is  taken  from  a  note  by  Powell,  in  his  edition  of 
Swinhume  an  Wills,  That  Powell's  authority  for  his  note 
is  Osmond  v.  Fiizroy  (3  P,  Wms.,  129),  in  which  Sir  Joseph 
Jekyll,  M.  R,  says,  ^^  equity  will  not  set  aside  the  bond,  only 
for  the  weakness  of  the  obligor,  if  he  be  eompos  mentis; 
neither  will  this  court  measure  the  size  of  people's  under- 
standings or  capacities,  there  being  no  such  thing  as  au  equi- 
table incapacity  where  there  is  a  legal  capacity."  That  in 
this  passage,  Sir  Joseph  Jekyll  does  not  d^ne  the  standard 
of  capacity  at  law  or  in  .equity,  but  simply  affirms  its  iden- 
tity, ^^  which  no  one  disputes ;"  and  tbat  he  does  not  say  that 
there  must  be  a  total  deprivj^tion  of  reason  to  constitute  incar 
pacity ;  and  finally,  that  the  words,  ^'  if  he  be  not  wholly  de- 
prived of  reason,"  are  to  be  found  neither  in  Powell's  note 
nor  Shelford's  text,  nor  in  the  case  which  Powell  cites,  nor 
even  in  Bath  <&  Montagiufs  Casey  which  the  counsel  citcfs, 
but  that  in  each  of  those  places  the  words  are,  ^'  if  he  be 
legally  oompos  mantis.^^  This  is  true  to  the  letter.  But  in 
order  that  it  should  be  effectual  to  diminish  the  force,  as 
authority,  of  the  case  criticised,  it  was  necessary  to  show  that 
the  reporter's  duty  in  some  way  required  him  to  state,  not 
the  doctrine  of  the  ^ease  which  he  was  reporting,  but  that  of 
some  other  case  which  he  was  npt  reporting,  but  which  had 
famished  some  elements  to  the  decision. 

Sttiator  Yerplanck  in  his  opinion  quotes  Shelford's  lain- 
guage,  ^^  if  a  man  therefore  be  legally  compos  m^rUiSy^  and 
also  quotes  Lord  Hardwicke's  language,  that  ^'  non  compoi 
mentuf'*  imports  ^^  a  total  deprivation  of  reason"  as  contradis- 
tinguished from  weakness  of  mind ;  and  the  judgment  given 
proeeeds  upon  the  basis  that  Lord  Hardwicke's  interpretation 
of  those  words,  and  his  understanding  of  the  rule  of  law, 
were  correct  K  Sir  Joseph  Jekyll  differed  from  Lord  Hard- 
wicke  on  a  question  of  law,  looking  to  the  mere  authority  of 
names,  it  would  certainly  be  pardonable  to  follow  the  latter; 
but  as  Sir  Joseph  did  not  give  his  opinion,  and  Lord  Hard- 
gave  his,  and  the  Court  of  Errors  agreed  with  him  in 
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opinion,  it  was  surely  not  improper  for  the  reporter  of  the 
decision  to  make  the  substitution  of  the  one  phrase  for  the 
other,  and  thus  make  his  head-note  distinctly  enunciate  ex- 
actly what  the  court  had  decided. 

There  is  certainly  no  reason  to  suppose  that  Sir  Joseph 
Jekyll  or  Chief-justice  Holt  used  the  terms  ^Megally  compoB 
mentis^  in  any  different  sense  than  that  which  Lord  Hard- 
wicke  said  belonged  to  them :  nor  after  the  true  sense  of  the 
terms  had  been  once  elucidated  by  so  eminent  a  judge  as 
Lord  Hardwicke,  are  we  to  expect  to  find  the  same  exposidon 
often  repeated  in  the  books.  It  happens,  howerer,  to  have 
occurred  in  RoohfoH  v.  Lord  Ely  {Ridgewm/^B  Comb  in 
ParliamerUj  582).  Lord  Chancellor  Lifford  says,  "  There  is 
no  such  thing  as  equitable  insanity ;  it  is  a  legal  thing  under- 
stood according  to  a  legal  definition.  A  deprivation  of  sense 
and  a  total  want  of  understanding  to  contract ;  a  deprivation 
of  a  man's  reason,  as  is  said  by  Lord  Hale.  The  genus  of  it 
has  been  described  also  by  the'  general  words  ^nan  oampasf* 
weakness  does  not  carry  that  idea  with  it.  Courts  of  law 
understand  it  in  the  legal  sense ;  the  genus  of  it  is  expressed 
by  the  words  non  carnpaSj  or  inaancB  mentis  /  and  this  agrees 
with  the  old  idea  in  the  books,  that  a  man  shall  not  stultify 
himself,  and  the  reason  given  (though  it  does  not  hold  now 
as  it  has  been  heretofore  laid  down),  shows  what  the  law  con- 
siders as  non  compos The  statutes  of  fines  and 

limitations  all  adopt  the  words  *  non  compos^  non  sanm  men- 
tis^  as  technical  words,  to  express  the  deprivation  of  reason, 
agreeably  to  the  wisdom  of  the  law  which  aims  at  certainty. 
Hiese  words  are  le^timated,  and  they  are  now  the  only  legit- 
imate words  to  describe  the  incapacity."  At  page  651,  in  a 
different  proceeding  between  the  same  parties.  Lord  Chan- 
cellor Lifford  says,  further,  "  The  next  point  is,  that  he  was 
an  idiot  or  natural  fool,  and  of  unsound  mind  through  a 
radical  defect ;  or  if  not  so,  yet  so  defective  through  weak- 
ness of  understanding,  as  to  be  incapable  of  doing  any  legal 
act  to  alter  the  estate."  Having  disposed  of  the  question  of 
idiocy  and  unsound  mind,  he  proceeds  to  consider  the  ground 
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that  he  was  so  far  of  nofiouod  mind  as  to  be  incapable  of 
managiog  bis  affairs,  and  consequently  of  doing  any  legal 
act  He  says,  ^^  The  tme  answer  has  been  given,  and,  indeed, 
the  candor  of  the  plaintiflb'  counsel  has  admitted,  that  there 
is  no  such  thing  as  equitable  incapacity  distinct  from  legal ; 
were  it  otherwise,  the  greatest  mischief  would  arise ;  there 
are  no  scales  to  weigh  the  human  understanding ;  the  wisdom 
of  the  law  is  human  wisdom  ripened  by  ages,  and  the  law 
draws  lines,  which,  though  in  a  moral  sense  iniperfect,  as  all 
human  institutions  are,  yet  they  are  better  than  none  at  all ; 
infinitely  better  than  if  the  judge  was  to  determine  in  every 
ease ;  were  it  so,  the  case  would  depend  on  the  judge's  affec- 
tions, his  patience,  his  discretion,  and  nothing  but  confusion 
would  arise  in  society.  I,  therefore,  must  speak  to  my  own 
rule,  of  compa$  or  nan  eompos^  as  defined  by  Littleton ;  I 
must  hold  him  capable."  In  the  same  case  (p.  527),  Lord 
Chancellor  Bowes  says,  ^^  The  dominion  over  his  own  prop* 
erty  is  the  blessing  and  happiness  of  a  man  living  in  free 
societies ;  that  the  law  allows  alienation  by  people  extremely 
weak,  who  are  not  capable  of  reasoning  but  on  a  particular 
thing  happening  to  be  then  before  them  ;  that  in  the  case  of 
wills,  a  man  is  making  a  will  in  eaatremia,  and  is  as  incapable 
of  reading  two  skins  of  parchment,  as  a  Hebrew  Bible ;  but 
if  he  knows  that  the  consequence  of  that  act  will  be  a  dis- 
posing to  one  he  likes,  and  from  one  he  does  not  like,  that 
will  could  not  be  overturned,  and  yet  there  was  the  greatest 
incapacity." 

We  submit,  therefore,  that  the  policy  and  reason  of  StewoH 
v.  Linpenard  are  sustained  by  the  authorities  cited ;  that  it 
is  in  accordance  with  the  course  of  decision  in  this  State,  and 
ou^t  upon  no  ground  to  be  disturbed. 

The  doctrine  of  the  case  was  adopted  in  PotU  v.  Hcuee  (6 
Qeo,^  384),  and  still  more  recentiy  in  Morris  v.  Stokes  (21 
/d,  552). 

Some  observations  occurring  in  the  English  books,  and 
which  are  constantiy  invoked  on  questions  of  this  sort,  may 
be  noticed.     WinohesUr^s  Case  (6  Cokey  23  a),  was  an  appli- 
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cation  for  a  prohibition  to  the  ecclesiastical  court  against 
proving  a  will,  on  the  sn^estion  that  the  testator  was  not  of 
sane  memory,  and  that  the  will  related  to  real  as  well  as  per- 
sonal estate,  and  that  the  heir's  chances  of  success  before  a 
jury  might  be  prejudiced  by  an  adrerse  determination  in  ib» 
ecclesiastical  conrt.  The  prohibition  was  granted.  So  far 
as  the  adjudication  went,  it  has  been  long  since  OTerruled* 
The  statement  as  to  testamentary  capacity  which  it  contains, 
is  a  mere  addendum  to  the  statement  of  the  case,  and  no  part 
of  what  took  place  in  court.  It  rests  for  its  authority  on 
having  been  written  by  Lord  Ooke,  who  was  of  counsel  to 
obtain  the  prohibition,  as  he  mentions  in  deciding  £!fferton  r. 
jEsfertan  (2  BuUirode^  219).  It  seems  probably  to  have  been 
taken  from  what  was  said  in  CcntJM  Oase  {Moore,  7^9),  de* 
eided  in  8  Joe.,  1,  shortly  before  6  Ooke  was  published. 

Oombes*  Case  seems  to  have  been  a  mixed  criminal  and 
civil  proceeding  in  the  Star  Chamber.  It  is  called  a  bill  of 
forgery  against  Oombes  and  others  for  the  supposed  forgery 
of  a  will  of  Bichar^  Brokenbury,  lately  one  of  the  queen's 
ushers.  It  was  held  that  to  omit  a  thing-  or  legacy  out  of  a 
will  which  is  directed  to  be  inserted,  is  not  forgery ;  but  if  it 
is  directed  to  give  land  to  one  ^or  life,  remainder  to  another  in 
fee,  and  the  estate  for  life  be  omitted,  whereby  the  renuunder 
will  take  effect  presently,  that  is  forgery.  They  also  held 
that  if  one  write  a  will  without  direction,  and  bring  it  to  the 
devisor,  and  he  allows  it,  it  is  good ;  but  if  he  were  then  of 
iion  sane  memory,  the  will  is  void,  and  yet  is  not  a  forgery. 
And  so  it  was  adjudged ;  and  Combes,  who  was  charged  with 
the  forgery,  was  cleared  of  that.  But  the  filling  up  the 
blanks  by  him  when  Brockenbury  was  not  of  sane  memory, 
was  thought  to  be  a  misdemeanor,  if  he  knew  him  to  be  of 
tion  sane  memory — but  the  misdemeanor  was  pardoned. 
Then  follows  the  passage  cited,  which,  from  the  expressions 
used,  would  seem  to  relate  to  a  man  at  his  last  gasp,  and 
almost  incapable  of  receiving  impressions  through  his  seises, 
and  it  may  be  that  one  in  that  condition  may  not  have  had 
any  reason  left.    The  citation  from  H&rb^i  v.  Zovms  (1  JRep. 


NEW  TOBK,  DBCBSMBBSR,  1867.  87 

Ml  I  .4  . 

DBLAVIBLD  4».  FABIBH. 

in  Ch.j  12, 18,  or  24,  26),  wonld  more  accnrately  have  repre* 
sented  the  case  if  it  had  been  carried  a  little  further.  The 
oourt  did  not  proceed  to  give  its  decision  on  the  principle 
quoted.  It  sajs,  ^^  Althongh  it  hath  been  often  taken,"  &c., 
^  yet  this  court  would  not  pronounce  that  the  said  Bland  was 
not  of  a  disposing  memory  at  the  making  said  will  and  con- 
veyuices ;  but  this  court  was  fully  satisfied  and  did  pronounce 
that  the  said  Bland  was  a  very  weak  man,  and  apt  to  be  m* 
cnmvented,  and  that,  therefore,  althongh  the  said  deeds  and 
will  were  not  void  in  law,  as  not  being  made  by  a  man  of 
non  sane  memory,  yet  so  much  thereof  as  was  drawn  from 
him  by  practice  and  circumvention,  ought  to  be  made  void 
in  equity.'^  In  each  of  tliese  cases  it  is  apparent  that  actual 
imposition  as  well  as  diminished  intellect  existed,  and  the 
expressions  used  are  to  be  interpreted  in  reference  to  the 
joint  effect  of  both  facts. 

As  to  Mountain  v.  Bennett  (1  Cox^  853),  it  is  of  no  great 
consequence  that  Etbe,  Ch.  B.,  in  charging  the  jury  is  re- 
ported to  have  used  the  terms  "  a  momentous  instance"  with 
reference  to  the  act  of  making  the  will  there  in  controversy, 
nor  as  the  will  was  sustained  by  the  jury  was  it  ever  neces- 
sary to  consider  whether  the  chief  baron  did  not  err  against 
the  party  claiming  under  the  will.  In  Chreenwood  t.  Oreen" 
^oood  (3  Curt.,,  App.  80),  what  Lord  Eenyon  is  reported  to 
have  said  as  to  mind  competent  to  dispose  of  property  by 
will,  was  quite  beside  the  question  in  the  cause,  which  turned 
on  the  effect  of  a  delusion  in  respect  to  the  conduct  of  the 
brother  of  the  testator.  BaU  v.  Mannvn  (3  Bligh^  N.  /SI,  1) 
is  the  same  case  mentioned  in  Senator  Yerplanck's  opinion 
as  BM  V.  Martin  (1  D<yu)  <&  Clarkj  N.  xSl,  386),  and  which 
la  there  commented  on  by  him. 

In  conclusion,  as  to  this  branch  of  the  subject,  We  say, 
that  when  once  the  mind  has  fairly  embraced  the  ideas, 
the  whole  aim  and  purpose  of  the  law  is  to  give  effect  to  the 
owner's  dominion  over  property ;  that  ?t  has  no  eholce  of 
preference  as  to  the  person  to  whom  at  death  it  shall  be  de* 
volved ;  that  it  fixes  a  course  of  devolution  in  accordance 
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with* the  uBtud  feelings  and  affectioixs  of  men  to  take  effect 
when  the  owner  expresses  no  different  wish,  not  to  give  ex* 
pectant  heirs  an  interest  before  their  daj,  bat  only  becanse 
pi^perty  must  pass  to  some  one ;  it  seems  impossible. that 
any  thing  more  should  be  required  in  respect  to  mental  ca- 
pacity, than  that  there  should  exist  so  much  mind  as  can  enter- 
tain a  wish  in  respect  to  the  disposition  to  be  made.  If  such 
a  wish  be  entertained  and  expressed  in  the  forms  and  with 
the  ceremonies  required  by  law,  and  there  be  no  fraud,  nor 
coercion,  surely  no  legal  obstacle  can  make  it  ineffectual. 

in.  From  the  same  general  considerations  favoring  the 
largest  dominion  over  property  by  its  owner,  it  would  seem 
to  follow,  that  when  an  act  of  disposition  appears  to  have 
been  done  by  the  owner  it  should  be  intended  that  the  re- 
quisite mentkl  capacity  was  not  lacking,  and  that  the  burden 
should  be  thrown  upon  those  who  deny  the  owner's  mental 
Cfipacity  to  establish  the  fact  of  incapacity.  It  is  not  for  the 
owner  to  make  out  his  right  of  disposition  by  showing  his 
mental  capacity.  The  right  of  disposition  is  incident  to  the 
ownership,  and  it  is  for  those  who  deny  the  existence  of  the 
right,  to  establish  the  ground  of  fact  on  which  the  denial  rests. 
Such  clearly  is  the  law  of  Kew  York.  In  Jackson  v.  Van 
Duaen  (5  Jbhns,j  159),  Van  Kess,  J.,  in  giving  the  opinion 
of  the  court,  says :  '^  In  all  cases  where  the  act  of  a  party  is 
sought  to  be  avoided,  on  the  ground  of  his  mental  imbecility, 
the  proof  of  the  fact  lies  upon  him  who  alleges  it,  and,  until 
the  contrary  appears,  sanity  ia  to  be  presumed.  In  Jiacksan 
V,  JKtnff  (4  Cow.y  216),  Woodwobth,  J.,  lays  down  the  rule 
in  the  same  terms.  In  Osterhout  v.  Shoemaker  (3  Den.j  ST^ 
the  charge  of  the  judge,  which  was  sustained  by  the  court, 
imposed  the  burden  of  making  out  the  alleged  want  of  men- 
tal capacity  on  the  party  desiring  to  avail  himself  of  it. 
Swiniume  on  Wills  (vol.  1,  p.  119),  which  is  mainly  made  up 
of  extracts  from  the  text  of  the  civil  law,  and  from  commen- 
tators upon  it,  says :  ^'  Every  person  is  presumed  to  be  of 
perfect  mind  and  memory,  unless  the  contrary  be  proved. 
And,  therefore,  if  any  person  go  about  to  impugn  or  over- 
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throw  the  teBtament  bj  reason  of  insanitj  of  mind,  or  want 
of  taemory,  he  must  prove  that  impediment."  8o  in  2 
PhiUip%^  Mndence  (293)  it  is  said :  ^'  If  a  party  impeach  the 
validity  of  a  will  on  account  of  a  supposed  incapacity  of  mind 
in  the  testator,  from  whatever  cause  it  may  proceed,  whether 
from  a  natural  decay  of  intellect,  from  derangement  or  par* 
tdal  insanity,  it  will  he  incumbent  upon  him  to  establish  such 
incapacity  by  the  clearest  and  most  satisfactory  evidence." 

In  the  courts  of  other  States  considerable  difference  of 
opinion  has  occurred  upon  this  subject.  The  principal  cases 
which  do  not  agree  with  the  law  of  New  York  are  collected 
in  the  argument  of  the  contestants.  Some  of  them  seem  to 
proceed  upon  what  the  courts  have  regarded  as  the  special 
requirements  of  their  own  statute  law,  while  in  all  of  them 
18  disclosed  what  we  conceive  to  be  a  fundamental  and  fatal 
error  in  the  consideration  of  the  subject.  They  treat  the 
question  as  if  the  maker  of  a  will  was  in  the  position  of  one 
who  claims  under  a  statute  power,  by  whom  every  step  must 
be  affirmatively  shown,  or  of  one  who  is  to  plead  performance 
of  conditions  precedent,  in  order  to  entitle  himself  to  demand 
some  consequent  duty.  We,  on  the  other  hand,  suppose  that 
the  qualifications  imposed  by  the  statutes  are  not  to  be  H>ok* 
ed  upon  as  conditions  precedent  to  the  existence  of  a  right 
to  make  wills.  That  the  general  right  and  power  is  to  make 
wills  as  it  is  to  do  other  acts  of  disposition ;  that  the  limita. 
tions  on  that  right  are,  in  their  own  nature,  exceptions  out  of 
the  general  rule ;  and  that,  so  far  as  defect  of  mental  capacity 
or  intellectual '  disorder  are  concerned,  those  exceptions  are 
such  as  the  unwritten  law,  without  any  statutory  declaration, 
would  have  indicated.  That  it  is  therefore  eminently  fit  that 
the  burden  of  proving  the  exceptional  case  should  rest  on 
liim  who  asserts  it  to  exist,  and  to  have  taken  away  from  the 
particular  individual,  the  common  and  general  incident  to 
ownership,  the  power  of  disposition  by  will. 

In  addition  to.  the  cases  in  New  York,  many  others  may 
be  cited :  Stevens  r.  Van  Cl&ve  (4  Wash.  dr.  01,  262) ;  Hogs 
v.  Fisher  (1  Pet.  Oir.  (7.,  168 ) ;  Harrison  v.  Bawan  (3  Wash. 
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C8r.  C,  682) ;  Zimmerman  t.  Zimmerman  (28  Penn.^  876) ; 
Pe^to  y.  Bingham  (10  iT.  ^.,  515) ;  and  Sloan  v.  Maas^dl 
(2  GVe^m  (7A.,  680). 

AsBumiDg,  then,  that  a  man  is  not  by  want  of  capacity 
disabled  to  make  any  will,  the  statates  expressly  point  ont 
what  shall  be  the  authentication  which  such  an  instrument 
must  receive  to  make  it  effbctual.  When  those  requirements 
have  been  complied  with^  as  no  other  evidence  could  supply 
the  absence  of  the  statutory  proofe,  so  nothing  further  in 
addition  or  corroboration  can  be  required.  Such  a  will  may 
be  defeated  if  it  be  shown  to  be  the  product  of  fraud  or  coer- 
cion, and  into  that  question  the  ^ect  of  impaired  or  naturally 
feeble  intellect  will  enter ;  for  it  is  obvious  that  such  an  in- 
tellect will  be  more  subject  than  a  strong  one  to  be  deluded 
by  fraud  or  overcome  by  force.  But  thes^  are  grounds  to  be 
inade  out  by  the  party  alleging  their  existence.  {Gclcl&ugh 
r.  Bayse,  6  ffmiae  of  Lords  CoAea^  46 ;  Barry  v.  BuUm^  1 
OurteiSj  637.)  The  influence  to  vitiate  an  act  must  amount 
to  force  and  coercion,  destroying  free  agency ;  it  must  not  be 
the  influence  of  Section  and  attachment ;  it  must  not  be  the 
mere  desire  of  gratifying  the  wishes  of  another;  for  that 
would  be  a  very  strong  ground  in  support  of  a  testamentary 
act ;  further,  there  must  be  proof  that  the  act  was  obtained 
by  this  coercion ;  by  importunity  which  could  not  be  resist- 
ed ;  that  it  was  done  merely  for  the  sake  of  peace ;  so  that  the 
motive  was  tantamount  to  force  and  fear.  (1  Wms.  on  Eafr^ 
44).  These  are  the  principles  and  tests  which  all  the  cases  put 
forth  as  the  criteria  of  undue  influence,  when  alleged  against 
those  standing  in  indifferent  relations  to  the  testator. 

Certainly,  in  the  relation  of  man  and  wife,  where  it  has 
not  commenced  after  the  invasion  of  disease,  where  it  wae 
entered  upon  on  the  usual  motives,  and  under  usual  circum'- 
stances,  the  law  does  not  require  that  the  wife  shall  not  influ- 
ence the  husband,  or  subject  her  conduct  to  more  stringent 
rules,  or  more  uncharitable  suspicions  than  those  which  are 
applied  to  others.  On  this  point  the  law  is  clearly  stated  in 
SbuU  V.  Sokaffie  (18  Eng.  Law  <&  R,  679,  697). 
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TbK  SusBOOATS. — The  following  inBtruinentB  in  writing 

were  propounded  for  probate  as  tlie  last  will  and  testament 
of  Henry  i^arish)  deceased : 

In  the  name  of  Ood,  Amen  I  I,  Henry  Parish,  of  the  city 
of  New  York,  merchant,  do  make,  pnbliBh,  and  declare  the 
following  as  my  last  will  and  testament : 

^rst.  I  give,  devise,  and  bequeath  onto  my  beloved  wife, 
Snsan^aria,  the  honse  and  lease  of  the  lot  now  known  as  No. 
49  (forty-nine)  Barclay-^street,  in  the  city  of  New  York,  where 
I  now  reside,  (called  lot  No.  200  in  the  lease  from  Columbia 
College  to  me,  dated  the  first  day  of  May,  one  thousand 
eight  hundred  and  thirty,)  with  all  my  right  and  interest  in, 
to,  and  under  tlie'  same ;  and  also  (after  the  decease  of  my 
friend  and  relative,  Mrs.  Catharine  Payne)  the  house  and 
lease  of  the  lot  now  known  as  No.  88  (eighty-eight)  Cham- 
ber»«treet,  in  said  city  of  New  York,  (in  the  lease  from  8U 
Peter's  Church  called  lot  No.  429  of  the  Church  farm,  aa- 
signed  to  me  by  Joseph  Sands  by  assignment,  dated  the 
8ec(Mid  day  of  April,  one  thousand  eight  hundred  and  thirty 
one,)  with  all  my  right  and  interest  in,  to,  and  under  the 
same.  I  also  give,  devise,  and  bequeath  unto  my  said  wife, 
in  fee,  the  following  real  estate  situated  in  the  city  of  New 
York,  to  wit :  The  store  and  lot  now  known  as  No.  54  (fifty- 
four)  Pine-street,  (which  was  conveyed  to  me  by  George 
Buckley  and  Daniel  Oakey  by  deed  dated  the  first  day  of 
Miiiy,  one  thousand  eight  hundred  and  twenty-«ix ;)  and  my 
equid  undivided  half  of  the  lot  and  store  now  known  as 
No.  160  (one  hundred  and  sixty)  Pearl-street,  the  other  half 
of  which  is  owned  by  Joseph  Kemoohan,  a  correct  map  of 
which  said  lot.  No.  160  Pearl-street,  and  also  of  lot  No.  162 
Pearl-etreet,  and  lots  Nos.  124  and  126  Water-street,  herein- 
after mentioned  and  devised,  made  by  Joseph  F.  Bridges, 
City  Surveyor,  dated  the  tenth  day  of  September,  1842,  and 
certified  to  be  correct  by  Joseph  Kemochan  and  myself,  is 
now  on  record  in  the  office  of  the  i^egister  of  the  city  and 
county  of  New  York.    I  also  give,  devise,  and  bequeath  unto 
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my  said  wife  in  fee,  the  following  real  estate  eitoated  in  the 
city  of  iNew  Orleans,  and  which  was  allotted  to  me  or  fell  to 
my  share,  on  a  division  of  a  part  of  the  real  estate  belonging 
to  my  late  firm  of  Oasquet,  Parish  &  Co.,  of  New  Orleans, 
which  division  was  made  in  March  last  (1842);  to  wit:  A 
store  and  lot  of  ground  fronting  on  Tchapitonlas-street,  next 
to  the  comer  of  Lafayette-street,  and  adjoining  ground  now 
or  late  of  T.  Banks,  being  about  thirty-two  feet  and  three 
inches  wide  in  front  by  ninety-two  feet  and  three  inches  and 
one  quarter  of  an  inch  deep ;  a  store  and  lot  of  ground  situ- 
ated at  the  comer  of  Tchapitoulas  and  Lafayette  streets,  front* 
ing  on  Tchapitoula.Bt..e'  being  about  twenty^ne  L  «.d 
three  inches  and  three  quarters  of  an  inch  wide  in  front,  and 
ninety  feet  and  six  inches  an^  one  quarter  of  an  inch  deep  on 
Lafayette-street;  a  lot  of  ground  fronting  on  Oamp-street, 
being  about  twenty-five  feet  and  nine  inches  wide  in  front  by 
one  hundred  and  fifty  feet  deep ;  and  three  lots  of  ground 
fronting  on  St  Joseph-street,  being  each  about  twenty  feet 
and  two  inches  wide  in  front  by  one  hundred  feet  deep. 

Second.  I  also  give,  devise,  and  bequeath  unto  my  said 
wife  all  my  household  furniture,  including  all  my  silver  and 
plate,  wines,  and  library  of  books;  all  horses  and  carriages 
that  I  may  own  at  the  time  of  my  decease  ;  and  also  my  pew 
(No.  98)  in  Grace  Church  in  the  city  of  New  York. 

Third,  I  give,  devise,  and  bequeath  unto  my  executors 
hereinafter  named,  and  to  the  survivors  and  survivor  of 
them,  or  to  such  of  them  as  may  qualify  and  act  as  such,  the 
sum  of  two  hundred  thousand  dollars  of  my  personal  estate, 
in  trust,  to  invest  or  keep  invested  that  amount  in  bonds  and 
mortgages  on  unincumbered  real  estate,  or  in  the  stock  of 
the  city  of  New  York,  or  of  the  State  of  New  York,  or  of  the 
United  States,  and  to  pay  or  apply  the  interest  or  income 
thereof  to  the  sole  and  separate  use  of  my  said  wife  during 
her  natural  life ;  and  upon  her  decease  to  pay  over  the  said 
sum  of  two  hundred  thousand  dollars  as  my  said  wife  shall 
by  her  last  will  and  testament,  or  writing  in  the  nature  of  a 
last  will  and  testament,  direct  and  appoint 
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Fourth.  I  give,  devige,  and  bequeath  nnto  my  nephew  and 
nameaake,  Henry  PariBh,  eon  of  my  brother  Daniel  Parish, 
in  fee,  my  undivided  one-half  of  the  lot  and  store  now  known 
as  No.  163  (one  hundred  and  sixty-two)  Pearl-street  in  the 
city  of  New  York,  tUb  other  half  of  which  is  owned  by 
Joseph  Kemochan ;  and  also  my  undivided  one-third  part  of 
the  store  and  lot,  now  known  as  No.  172  (one  hundred  and 
seventy-two)  Pearl-street  comer  of  Pine-street,  in  the  said 
ci^  of  New  York,  the  remaining  two-thirds  of  which  are 
owned  by  the  said  Joseph  Eemochan  and  Daniel  Parish. 

Fifth*  I  give,  devise,  and  bequeath  unto  my  namesake, 
Henry  Parish  Kemochan,  son  of  my  friend  Joseph  Kemo- 
chan, in  fee,  my  undivided  half  of  the  two  lots  and  stores 
now  known  as  Nos.  124  (one  hundred  and  twenty-four)  and 
1S6  (one  hundred  and  twenty-six)  Water-street  in  the  city  of 
New  York,  the  other  half  of  which  is  owned  by  the  said 
Joseph  Kemochan. 

Sixth.  I  give,  devise,  and  bequeath  unto  my  friend,  Peter 
Oonrey  of  New  Orleans,  all  my  part  or  share  of,  or  interest 
in  the  undivided  real  estate  situated  in  the  State  of  Louisiana 
bdonging  to  my  said  late  firm  of  Oasquet,  Parish  &  Oo.,  in 
trust  to  convey  the  same,  or  to  pay  over  the  proceeds  thereof, 
to  my  namesake,  Henry  Parish  Oonrey,  son  of  the  said  Peter 
Oonrey ;  a  part  of  which  undivided  real  estate  is  situated  in 
Jefferson  parish  in  the  said  State  of  Louisiana,  and  the  bal- 
ance (about  three  thousand  two  hundred  acres  of  land)  in 
Oachita  in  said  State.  It  being  my  wish  that  the  liquidating 
partners  of  my  said  late  firm  should  be  allowed,  if  they 
should  think  best,  to  sell  said  undivided  real  estate  and  pay 
over  the  proceeds  to  the  said  Peter  Oonrey,  and  in  case  the 
said  real  estate  should  be  divided,  it  is  my  wish  that  the 
pcHrtion  allotted  or  set  apart  to  me  should  be  conveyed  to  my 
said  namesake ;  ray  desire  being  not  by  this  devise  or  be* 
quest  to  embarrass  my  late  partners  in  the  liquidation  or  set« 
tlement  of  the  estate  of  my  said  late  firm. 

Seventh,  I  give,  devise,  and  bequeath  unto  my  friend  and 
relation,  Mrs.  Oathaiine  Payne  of  the  city  of  New  York,  the 
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hoaee  and  lease  of  lot  now  known  as  No.  88  (eighty-eight) 
Chambers-street  in  the  city  of  New  York,  now  oocnpied  bj 
her,  (which  after  her  death  I  have  hereinbefore  given  to  mj 
wife,)  to  hare  and  bold  the  same  during  her  natoral  life.  I 
also  give,  devise,  and  bequeath  nn1x>  the  said  Catharine 
Payne  an  annuity  of  one  thousand  doUare  to  be  paid  to  her 
half-yearly  daring  her  natural  life ;  the  first  five  hundred 
dollars  to  be  paid  to  her  at  the  expiration  of  six  months  after 
my  decease,  and  the  like  sum  of  five  hundred  dollars  to  be 
paid  to  her  every  six  months  thereafter  daring  her  life ;  the 
premium  of  insurance,  ground-rent,  and  taxes  of  said  house 
and  lot  are,  during  the  lifetime  of  said  Catharine  Payife,  to 
be  paid  by  my  executors. 

Eighth.  I  give,  devise,  and  bequeath  unto  my  executors 
hereinafter  named,  and  to  the  survivors  and  survivor  of  them, 
or  to  such  of  them  as  may  qualify  and  act  as  such,  the  sum 
of  twenty  thousand  dollars  of  my  personal  estate,  in  trust,  to 
invest  or  keep  invested  that  amount  in  bonds  and  mortgages 
on  unincumbered  real-estate,  or  in  stock  of  the  city  of  New 
York  or-of  the  State  of  New  York  or  of  the  CFnited  States, 
and  to  pay  or  apply  the  interest  or  income  thereof  to  the  sole 
and  separate  use  of  my  sister,  Ann  Parish,  during  her  natural 
life;  and  upon  her  decease  to  pay  over  the  said  sum  of 
twenty  thousand  dollars  as  my  said  sister  shall  by  her  last 
will  and  testament,  or  writing  in  the  nature  of  a  last  will  and 
testament,  direct  and  appoint. 

Ninth.  I  give,  devise,  and  bequeath  unto  my  executors 
hereinafter  named,  and  to  the  survivors  and  survivor  of  them, 
or  to  such  of  them  as  may  qualify  and  act,  a  further  sum  of 
twenty  thousand  dollars,  in  trust,  to  invest  or  keep  invested 
that  amount  in  bonds  and  mortgages  on  unincumbered  real- 
estate,  or  in  the  stock  of  the  city  of  New  York  or  of  the  State 
of  New  York  or  of  the  United  States,  and  to  pay  or  apply 
the  interest  and  income  thereof  to  the  sole  and  separate  use 
of  my  sister,  Martha  Sherman,  wife  of  Allen  M.  Sherman, 
during  her  natural  life,  and  upon  her  decease  to  pay  over  the 
said  sum  of  twenty  thousand  dollars  to  her  lawful  issue,  the 
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iflBae  of  any  deceased  child  to  take  the  share  of  the  deceased 
parent ;  and  in  case  my  said  sister  shall  die  withont  leaying 
any  lawfnl  issue,  then,  in  trast,  to  pay  over  the  said  snm  of 
twenty  thousand  dollars  as  my  said  sister  may  by  last  will 
and  testament,  or  writing  in  the  nature  of  a  last  will  and  tes- 
tament, direct  and  appoint. 

TentJL  I  give,  devise,  and  beqaeath  unto  each  of  my  execn- 
tors  hereinafter  named,  to  wit,  Daniel  Parish,  Joseph  Ker- 
Bochan,  Joseph  Delafield,  Henry  Delafield,  and  William 
Delafield,  or  to  each  of  them  who  shall  be  living  at  the  time 
of  my  decease,  the  snm  of  ten  thousand  dollars,  to  be  received 
or  retained  by  them  in  lieu  of  all  -commissions  or  compensa- 
tion as  such  executors,  and  which  ten  thousand  dollars  eadi 
is  to  reoeive,  whether  he  qualifies  and  acts  as  such  executor 
or  not  ' 

£lev&rUh.  The  provisions  herein  made  for  my  wife  are  in- 
t^ided  by  me  and  are  to  be  accepted  by  her  in  lien  of  her 
dower  in  my  estate. 

Ttodjfth.  After  the  expiration  of  two  years  from  my  de- 
eease,  and  alter  all  the  foregoing  provisions  of  my  will  shall 
have  been  fully  provided  for  and  complied  with,  or  my  ex- 
eeators  shall  be  satisfied  that  they  can  fully  comply  with  said 
provisions  and  also  with  the  provisions  hereinafter  made,  if 
the  residue  of  my  estate  shall  amount  to,  or  exceed,  the  sum 
of  two  hundred  and  ten  thousand  dollars,  then  I  give,  devise, 
and  bequeath  the  said  further  sum  of  two  hundred  and  ten 
thousand  dollars  to  my  executors  hereinafter  named,  and  the 
survivors  and  survivor  of  them,  or  to  such  of  them  as  shall 
qualify  and  act,  in  trust,  to  pay  to  my  nephews,  John  H. 
Pariah,  and  Daniel  Parish,  junior,  (sons  of  my  broths  Daniel 
Parish,)  and  Jacob  Parish  and  Thomas  Parish,  (sons  of  my 
brother  James  Parish,)  respectively  and  to  each  of  them  who 
shall  be  then  twenty«one  years  of  age,  the  sum  of  ten  thousand 
dollars  thereof;  and  if  either  of  my  said  nephews  shall  be 
then  under  twenty-one  years  o{  age,  th^i  in  trust  to  pay  or 
apply  the  interest  or  income  of  the  sum  of  ten  thousand 
dollars  to  his  use  until  he  comes  of  age;  and  as  my 
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nephews  shall  respectively  attain  the  age  of  twenty-one  yeare, 
then  to  pay  over  to  each  of  them  the  said  sum  of  t^i  thonsand 
dollars ;  and  upon  the  farther  trust  to  pay  or  apply  to  the 
sole  and  separate  use  of  each  of  my  nieces,  Sarah  E,  Parish, 
Mary  P.  Parish,  Anna  Parish,  Susan  D.  Parish,  and  Marga- 
ret K.  Parish,  (daughters  of  my  brother  Daniel  Parish,)  and 
Mary  Louisa  Parish,  Henrietta  F.  Parish,  Elizabeth  Parish, 
and  Jane  Ann  Parish,  (daughters  of  my  brother  James  Par^ 
ish,)  the  interest  and  income  of  the  like  sum  of  ten  thousand 
dollars  thereof,  during  their  natural  lives ;  and  upon  the  fur- 
ther trust,  to  pay  or  apply  to  the  sole  and  separate  use, 
respectively,  of  my  cousin  Mrs.  Margaret  E.  Kemochanl^  wife 
of  Joseph  Eemochan,  of  Mrs.  Julia  Delafield,  wife  of  Joseph 
Delafield,  of  Mrs.  Harriet  Delafield,  wife  of  John  Delafield, 
of  Mrs.  Eliza  Delafield,  wife  of  Bufus  E.  Delafield,  of  my 
cousin  Mrs.  Mary  P.  Abeel,  wife  of  James  Abeel,  and  of 
Miss  Emma  Delafield,  and  of  each  of  them  during  their 
natural  lives,  the  interest  or  income  of  a  like  sum  of  ten 
thousand  dollars ;  and  upon  the  further  trust  to  pay  to  each 
of  my  friends,  Doctor  Edward  Delafield  and  Major  Richard 
Delafield,  the  sum  of  ten  thousand  dollars  thereof.  And  in 
ease  the  said  residue  of  my  estate  at  or  after  the  expiration 
of  two  years  from  my  decease,  and  after  fully  complying  with 
the  previous  provisions  of  my  will,  shall  not  amount  to  the 
said  sum  of  two  hundred  and  ten  thousand  dollars,  then  I 
give,  devise,  and  bequeath  the  rest,  residue,  and  remainder 
of  my  estate  to  my  said  executors,  and  to  the  survivors  and 
survivor  of  them,  or  to  such  of  them  as  shaU  qualify  and  act, 
in  trust,  to  divide  and  appropriate,  and  pay  or  apply  the 
same,  or  the  interest  or  income  thereof,  in  the  manner,  and 
to  or  for  the  use  of  the  persons  above,  in  this  the  twelfth 
clause  of  my  will,  specified,  so  that  each  of  the  persons  named 
as  devisees  or  legatees  in  this  clause  of  my  will  shall  receive, 
if  a  male,  one  equal  twenty-first  part  of  such  rest,  residue, 
and  remainder  of  my  estate ;  or,  if  a  female,  the  interest  and 
income  of  the  like  twenty-first  part  of  such  rest,  residue,  and 
remainder  of  my  estate.    And  in  case  of  the  death  of  either 
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of  the  persons  named  as  devisees  or  legatees  in  this  clanse  of 
my  will,  leaving  lawful  isdne,  snch  issue  is  to  receive  the 
principal  sum  herein  directed  to  be  paid  to  or  held  for  such 
devisees  or  legatees ;  and  in  cade  of  the  death  of  either  of  said 
persons  named  as  devisees  or  legatees  in  this  clause  without 
lawful  issue,  then  such  principal  sum,  in  each  case,  is  to  be 
paid  over  as  the  deceased  devisee  or  legatee  shall  by  last  will 
and  testament,  or  writing  in  the  nature  of  a  last  will  and  tes- 
tament, direct  and  appoint.  It  being  my  intention  that  the 
bequests  or  legaci^,  in  this  clause  of  my  will,  made  or  given 
to  my  said  nephews,  should  become  vested  in  them  when 
they  ^pectively  attain  the  age  of  twenty-one  years,  and  not 
before.  Interest  is  to  be  paid  or  allowed  upon  all  of  the  be- 
quests or  legacies,  contained  in  this  clause  of  my  will,  from 
and  afltf  the  expiration  of  two  years  from  my  decease,  but 
not  sooner ;  and  my  executors  shall  not  be  required  by  any 
of  the  devisees  or  legatees  named  in  this  clause  to  pay  any  of 
the  said  bequests  or  legacies,  or  any  part  thereof,  until  such 
reasonable  time  after  the  expiration  of  said  two  years  from 
my  decease  as  my  said  executors  shall  see  fit,  being  governed 
by  the  condition  of  my  estate ;  but  my  executors  are  author- 
ized to  pay  the  said  bequests  or  legacies  or  any  part  thereof, 
as  soon  after,  but  not  before,  the  expiration  of  the  said  two 
years  from  my  decease,  as  they  shall  deem  proper  and  ex- 
pedient 

I%irteenth,  I  give,  devise,  and  bequeath  all  the  rest,  resi- 
due, and  Temainder  of  my  estate,  of  every  nature  and  descrip- 
tion, (after  all  the  devises,  bequests,  or  legacies,  hereinbefore 
specified,  shall  have  been  fully  paid  or  provided  for,  and  after 
the  preceding  provisions  of  my  will  shall  have  in  all  respects 
been  fully  complied  with,)  to  my  brothers,  Daniel  Parish  and 
Jamee  Parish,  equally,  share  and  share  alike,  and  in  case  of 
the  decease  of  either,  his  share  is  to  go  to  his  lawful  issue. 

Fbnrtemth.  It  is  my  will  and  intention  that  all  the  prop- 
er^, real  and  personal,  that  I  may  own  or  possess  at  the  time 
of  my  decease  shall  pass  under  this  will,  whether  the  same 
be  now  owned  or  possessed  by  me,  or  may  be  hereafter 
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acquired  by  purchase,  descent,  distribution,  or  otherwise. 
And  I  hereby  authorize  my  said  executors,  and  the  survivors 
and  survivor  of  them,  or  such  of  them  as  shall  qualify  and 
act,  to  sell  and  convey  any  real  estate  that  I  may  own  or 
possess  at  the  time  of  my  decease  and  not  hereinbefore  de- 
vised or  disposed  of. 

lyieenth.  And  inasmuch  as  the  devises  and  bequests 
herein  contained  of  real  estate,  situated  in  the  State  of  Lou- 
isiana, may  prove  insufficient  to  vest  the  same  as  I  have 
hereinbefore  provided,  it  is  my  will  that  my  heirs-at-law,  by 
whom  the  said  real  estate  would  be  inherited  in  case  it  should 
not  pass  under  this  will,  do  release  or  convey  the  same  in 
conformity  with  the  devises  thereof  contained  in  this  will ; 
and  the  devises,  bequests,  and  legacies  contained  in  this  will 
to  or  for  the  benefit  of  my  said  heirs-at-law,  are  made  upon 
the  express  condition  that  my  said  heirs  shall  so  release  or 
convey  the  said  real  estate  in  Louisiana  in  case  it  should  be- 
come necessary  or  proper,  in  order  to  carry  my  will  in  respect 
to^Baid  real  estate  into  effect.  And  in  case  my  said  heirs-at* 
law  should  not  so  release  or  convey  said  real  estate  in  Lou- 
isiana, I  revoke  the  provisions  herein  made  for  them,  and  I 
give,  devise,  and  bequeath  the  sums  and  property  hereinbe- 
fore devised,  bequeathed,  or  given  to  them,  or  to  my  execu- 
tors for  their  benefit,  to  my  wife,  except  the  sum  of  five 
thousand  dollars  which  I  give  to  my  said  namesake,  Henry 
Parish  Conrey,  in  lieu  and  stead  of  the  provision  hereinbe- 
fore made  for  him. 

Sixteenth.  I  nominate  and  appoint  my  brother,  Daniel 
Parish,  and  my  friends,  Joseph  Kemochan  and  Joseph  Dela- 
field,  to  be  three  of  the  executors  of  and  trustees  under  this 
my  last  will  and  testament;  and  in  order  to  give  as  little 
trouble  as  possible  to  my  executors,  I  desire  the  said  three 
to  first  qualify  and  act  as  such ;  and  I  also  nominate  and  ap- 
point my  friends,  Henry  Delafield  and  William  Delafield,  to 
be  two  additional  executors  and  trustees,  and  I  desire  them 
to  qualify  and  act  as  such  executors  and  trustees,  whenev^ 
any  two  of  the  three  first-named  executors  and  trustees  shall 
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be  deceased  or  Bhall  become  for  any  reason  unable  or  incom- 
petent to  perform  the  duties  of  such  executors  and  trustees. 

Henbt  Pabdh.  [l.  s.] 

Signed,  sealed,  published,  and  declared  by  the  testator,  as, 
and  for,  his  last  will  and  testament,  in  our  presence,  who,  at 
his  request  and  in  his  presence,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  and  places  of 
residence  as  witnesses  thereto,  at  the  city  of  New  York,  this 
twentieth  day  of  September,  one  thousand  eight  hundred  and 
forty-two.  Chablbs  O.  Hatens, 

9  Nassaurstreet,  New  York. 
Wic  £d.  Saundebs, 

116  Wooster-street,  New  York. 

I,  Henry  Parish,  by  way  of  codicil  to  my  last  will,  give 
to  my  dear  wife,  in  fee  simple,  the  following  lands :  namely| 
the  lands  on  which  my  dwelling-house,  conservatoiy,  stable, 
and  the  adjoining  dwelling  on  Broadway,  are  erected,  situate 
at  the  comer  of  Broadway  and  Seventeenth-street  on  Union 
Squfkre,  and  the  rear  lot  on  Eighteenth-street  Also  the 
lands  and  building  owned  by  me  in  Wall-street,  now  known 
as  number  67  Wall-street 

In  witness  whereof  I  have  subscribed  these  presents  as  a 
codicil  to  my  will,  this  twenty-ninth  day  of  August  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  forty-nine. 

Hbnby  X  Pabish. 
Signed  by  me  by  direction  of  H.  Parish,  Dan.  Lobd. 

Henbt  Pabish,  his  X  mark. 

Subscribed  by  Henry  Parish  as  a  codicil  to  his  will,  and 
declared  by  him  as  such  in  our  presence  attesting  the  same 
at  his  request.  Tlie  contents  having  been  read  to  and  under- 
stood by  him.  £.  Hoi3booe,  Northeast  comer  Fourth 

Avenue  and  Eighteenth-street. 
Danibl  D.  Lobd,  Nineteenth-street,  New  York  CSty. 
Daniel  Lobd,  26  Beach-street,  New  York. 

On  this  seventeenth  day  of  December,  1849,  Henry  Parish 
again  subscribed  the  above  in  our  presence,  it  having  been 
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tgain  read  to  him ;  and  lie  declared  tliat  ke  had  sigi^  it  as 
a  codicil  to  his  win. 

Dahhel  Lokd,  26  Beach-etreet,  New  York. 
£.  HoLBBoox,  Northeast  comer  Fonrth  Are- 
DQe  and  Eighteenth-street. 

By  this  codicil  to  my  will,  exe^ited  September  20,  a.  d. 
1842,  I,  Henry  Pariah,  do  hereby  deviae,  bequeath,  and  dia- 
pofie  ae  follows:  JPlrsL  Unto  my  dear  wife,  Bnsan  Maria 
Pariah,  her  hein  and  Mogns  forever,  I  give  my  kod  and 
dwelling-house  on  Union  Square  (known  as  number  26  East 
Seventeenlii-Btreet)  in  which  we  lire,  and  the  land  in  the  rear 
to  Eighteenth-street,  on  which  the  stable  is  built ;  and  also 
the  lot  on  the  com^  of  Broadway,  on  which  the  conservatory 
is  built,  and  the  adjoining  lot  on  the  easterly  side  of  Broad- 
way, known  as  number  860  Broadway,  now  occupied  by 
Urs.  Oaiharine  Payne,  the  said  lands  all  lying  together ;  also 
I  give  to  her,  in  fee  simple  my  land  on  Wall-street,  with  the 
building  thereon,  known  as  number  67  Wall-street ;  all  in 
the  city  of  New  York. 

Second.  Unto  my  wife,  Susan  Maria,  I  also  give  the  stocks, 
bonds  and  securities  following,  namely:  One  hundred  and 
fifty-three  shares  of  the  stock  of  the  Bank  of  Commerce ; 
two  hundred  shares  of  the  stock  of  the  Metropolitan  Bank ; 
twenty-five  shares  of  the  New  York  and  California  Steamship 
Company  stock ;  fifty  shares  of  the  Panama  Bailroad  Com- 
pany stock,  and  two  thousand  and  fifty-eight  shares  of  the 
stock  of  the  Phoenix  Bank ;  a  bond  and  mortgage  of  Nekon 
Shook,  and  a  bond  and  mortgage  of  Philip  Eeiley ;  which 
stocks  and  mortgages  by  my  direction  have  been  put  into  her 
name.  Also  I  give  her  twenty  bonds  of  the  Hudson  Kiver 
Bailroad  Company ;  twenty-five  (income)  bonds  of  the  Erie 
Bailroad  Company ;  twenty  (mortgage)  bonds  of  the  same 
company;  twenty-five  bonds  of  the  Watertown  and  Home 
Bailroad  Company;  twenty-seven  bonds  of  the  New  York 
and  Harlem  Bailroad  Company;  twenty-five  bonds  of  the 
New  York  and  New  Haven  Railroad  Company ;  twenty- 
bonds  of  the  Pennsylvania  Coal  Company ;  ten  other  bonds 
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at  Ibe  IJTew  York  and  Harlem  Bailroad  Company ;  tea  bonda 
of  the  Cmciimati  Oas-Iig^t  and  Coke  Company;  fourteeo 
bcndB  ($1000  each)  of  the  New  Haven  and  Kew  London 
Railroad  Company ;  twelve  bonds  ($500  each)  of  the  eama 
Company ;  seven  bonds  <3i  the  Korthem  Indiana  Bailroad 
Company;  eight  bcmda  of  the  Covington  and  Lexington 
Kailroad  Company ;  eight  bonds  of  the  Michigan  Southern 
Kailroad  Company;  which  stocks  and  bonds  at  par,  and 
without  interesti  amount  to  three  hundred  and  forty-nine 
thousand  four  hundred  and  sixty  dollars.  Also  I  give  her 
my  scrip  in  the  Panama  Bailroad  Company,  an^  in  the 
Manhattan  Gas-light  Company. 

If  any  of  the  stocks  or  bonds  above  given  should  be  sold 
or  paid  off  in  my  lifetime,  the  same  shall  be  made  good  to 
her  by  an  equivalent  of  other  stocks  held  by  me ;  or  if  my 
estate  have  no  stocks  for  that  purpose,  in  money. 

,  The  gifts  in  this  codicil  to  my  wife,  are  in  addition  to  what 
is  given  her  in  my  will :  some  of  the  lands  given  to  her  in 
the  said  will  have  been  sold. 

Third.  I  bequeath  to  the  American  Bible  Society  ten 
thousand  dollars;  to  the  Orphan  Asylum  Society,  in  the 
city  of  New  York,  I  bequeath  ten  thousand  dollars ;  to  St 
Lite's  Hospital,  in  the  city  of  New- York,  I  give  ten  thou- 
•and  dollars ;  to  the  I9'ew  York  Eye  Infirmary  I  bequeath 
twenty  thousand  dollars;  all  payable  two  years  after  my 


Fcwrih.  I  revoke  the  appointment  of  Daniel  Parish  to  bo 
one  of  my  executors  (in  Uie  seventeenth  clause  of  my  will) 
and  the  gift  of  ten  thousand  dollars  to  him  as  executor  in  the 
tenth  clause  thereof. 

In  witnese  whereof  I  have  subscribed  this  codicil,  as  a 
codicil  to  my  last  will  and  testament^  and  have  published 
the  same  as  such,  in  presence  of  the  witnesses  subscribing 
with  me,  this  fifteenth  day  of  September,  in  the  year  of  ^ywt 
liord  one  thousand  ei^t  hundred  and  fifty-three. 

Hbhby  Pabibh,  his  X  mark, 
by  Henry  Parisli  (whose  name  was  written  by 
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the  undersigned,  Dan.  Lord)  in  oar  presence ;  and  the  codicil 
being  read  to  him  in  our  .presence,  he  before  ns  declared  that 
he  had  subscribed  the  same  as  a  codicil  to  his  will ;  *and  at  his 
request  we  attest  the  same  as  witnesses.    Sept.  15th,  1853. 

Ch.  Atjgt.  Davis,  No.  1  University  Place,  New  York. 

Daniel  Lokd,  34  West  Seventeenth-street,  New  York. 

By  this  farther  codicil  to  my  will  (dated  September  20ti[i, 
1842),  I,  Henry  Parish,  do  devise,  bequeath,  and  direct  in 
manner  following,  namely :  I  give,  devise,  and  bequeath  to 
.  my  wife,  Susan  Maria  Parish,  all  the  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  personal,  as  it  shall  be  at  my 
decease  (after  all  the  devises  and  legacies  in  my  will  and 
codicils  which  sha,ll  actually  take  effect  shall  be  provided 
for)  to  have  and  to  hold,  to  her,  her  heirs,  executors,  admin- 
istrators and  assigns  forever ;  and  in  case  she  shall  survive 
me,  I  revoke  the  thirteenth  article  of  my  above-written  will. 
In  witness  whereof,  I  have  subscribed  this  codicil  subjoined 
to  my  said  will,  this  fifteenth  day  of  Jane,  in  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  fifty-four. 

Hknry  Pabish,  his  X  mark. 

Subscribed  as  a  codicil  to  his  will  by  Mr.  Henry  Parish  in 
our  presence,,  his  name  having  been,  by  his  direction,  written 
by  Daniel  Lord  subscribing  witness ;  and  the  codicil  having 
been  read  to  him,  he  declared  that  he  had  subscribed  it  as  a 
codicil  to  his  will,  and  requested  us  to  attest  the  same.  1854, 
June  15th.  Dakiel  Lobd,  84  West  Seventeenth-street, 

New  York. 
Jomf  Ward,  8  Bond-street,  New  York. 

The  probate  of  all  these  papers  was  resisted  by  Mrs.  Sher- 
man aiid  Miss  Anne  Parish,  the  siliters  of  the  decedent ;  and 
the  codicils  were  contested  by  Daniel  Parish  and  James 
Parish,  the  brothers  of  the  decedent,  who  are  named  as  re- 
siduary devisees  and  legatees  in  the  thirteenth  clause  of  the 
will.  At  the  date  of  the  will,  September  20th,  1842,  the  de- 
cedent was  in  good  health,  and  in  the  free  unabated  posses- 
sion and  enjoyment  of  his  mental  faculties.    On  the  19th  day 
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of  Jnlj,  1849,  he  was  seized  with  paralysis;  the  first  codicil 
was  made  Angnst  29th,  1849 ;  the  second,  September  15th, 
1853 ;  and  the  third,  Jnne  15th,  1854.  Mr.  Parish  departed 
this  life  March  2d,  1856. 

Barely,  if  ever,  in  the  annals  of  justice  has  a  case  been 
presented  involving  at  its  trial  snch  a  close  and  rigid  inves* 
tigation  of  every  fact  having  a  material  bearing,  however 
remote,  upon  the  issue ;  exhibiting  scientific  examination  and 
criticism  of  the  highest  order,  upon  physical  and  rational 
phenomena ;  developing  in  its  progress  qnestions  of  profound 
interest  to  the  physiologist  and  to  the  jurist;  and  finally  dis- 
cussed and  illustrated  with  forensic  power  and  brilliaDcy 
worthy  of  admiration.  To  pass  judgment  in  such  a  cause, 
tantas  camponere  lites,  is  a  task  of  no  ordinary  labor  and 
gravity.  It  has,  however,  fallen  to  my  lot ;  and  having,  as 
it  were  after  a  long  and  toilsome  journey,  arrived  at  a  con- 
clusion, it  remains  for  me  to  indicate  the  grounds  upon  which 
it  is  based.  ' 

Before  stating  the  reasons  of  my  decision,  I  feel  an  obliga- 
tion, and  certainly  find  it  a  pleasure,  to  say  that  the  view  of 
the  case,  which  is  in  my  judgment  controlling,  has  rendered 
it  unnecessary  to  consider  matters  of  domestic  and  family 
relation  with  any  special  minuteness.  I  have  seen  no  reason 
for  impeaching  the  motives  of  any  of  the  parties  interested, 
or  for  attributing  acts  usually  betokening  affection,  to  un- 
worthy and  sinister  intentions.  The  controversy,  I  am  satis- 
fied, depends  upon  the  application  of  certain  rules  of  law  to 
the  evidence  concerning  the  condition  of  Mr.  Parish  after  his 
attack,  and  without  any  reference  to  the  question  of  actual 
undue  influence  or  fraudulent  procurement,  which  is  gen- 
erally involved  in  cases  .of  this  character.  There  were  three 
interests  repi'esented  before  me — one  in  favor  of  intestacy, 
one  in  support  of  the  will  alone,  and  one  in  support  both  of 
will  and  codicils. 

I.  On  behalf  of  the  sisters  of  the  decedent,  it  was  con- 
tended that  the  will  of  September,  1842,  was  totally  revoked, 
^*  First,  because,"  to  employ  the  language  of  this  allegation. 
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*^  it  was  the  intention  of  the  teatator  that  it  should  be  re- 
voked ;  next,  that  there  was  an  implied  revocation  by  IaW| 
of  the  will,  g;rowing  out  of  the  gubsequent  action  of  the  dece- 
dent, and  the  change  in  his  circumstances ;  and  third,  that 
so  much  of  the  will  was  thus  impliedly  revoked,  even  inde- 
pendent of  intention,  that  the  whole  must  fall  to  the  ground ;'' 
or,  as  stated  in  other  words,  '^  that  the  will  was  revoked  in 
taio  partly  because  of  the  intention  of  the  testator ;  partly  by 
isApUed  revocation  in  law ;  and  chiefly  because  so  much  of  it 
is  thus  destroyed  that  it  is  impossible,  accordiug  to  the  prin- 
ciples'of  law,  that  every  part  could  be  carried  into  effect, 
without  -  violating  every  intention  that  the  testator  could 
have  had." 

The  first  position  in  this  argument  is  grounded  on  ^*  the 
intention  of  the  testator,''  to  revoke,  and  it  involves  the  as- 
sertion that  after  the  paralytic  seizure  in  July,  1849,  he  pos- 
sessed sufficient  capacity  to  revoke  his  will,  and  to  express 
his  intentions  in  that  respect.  But  if  he  could  revoke  his 
will,  why  could  he  not  make  a  codicil,  and  if  so,  there  was  no 
intestacy.  This  difficulty,  therefore,  necessitates  the  further 
proposition  that  the  decedent  had,  after  his  attack,  a  degree 
of  mental  power  adequate  to  revoke,  but  inadequate  to 
create — ^potential  to  annul  the  will,  but  impotential  to  estab- 
lish the  codicils.  If  there  be  such  a  stage  between  the 
rational  and  the  imbecile  as  this,  it  is  difficult  to  define  or 
characterize  it  abstractly  by  marks  or  tokens,  and  equally 
difficult  to  demonstrate  it  in  the  living  subject.  But  to  test 
this  question  in  its  strongest  position,  let  us  suppose  the 
codicils  inoperative,  and  that  the  decedent  had  continued  in 
the  full  vigor  of  his  intellect,  and  the  unimpeded  power  of 
expressing  his  ideas  from  the  execution  of  the  will  in  1842 
to  the  very  day  of  his  death,  would  there  have  been  a  valid 
revocation  of  the  will  t  It  will  readily  be  admitted  that  a 
mere  intention  to  revoke  never  effectuates  an  express  revoca- 
tion. The  most  satisfactory  evidence  that  the  testator  had 
repeatedly  and  explicitly  declared  that  it  was  his  deliberate 
design  to  annul  or  destroy  his  will,  would  not  authorize  the 
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ooaxt  to  rejdot  the  instnunent  A  written  Btatenlent  to  that 
e£Fect,  in  the  teBtator's  own  handwriting,  wonld  not  be  a 
▼alid  revocation  anlesB  celebrated  according  to  the  forma 
preecribed  by  the  statute.  A  legal  act  must  be  done  ammo 
€t  facto.  There  must  concnr  the  intention  and  the  act  In- 
tention or  mere  purpose,  to  become  legally  operative,  must 
be  expressed  in  a  legal  way.  To  design  to  do,  and  to  do, 
sre  not  the  same.  The  act  implies  and  embraces  the  inten« 
tioo,  but  the  mere  naked  intention  does  not  include  and  corn- 
prise  the  act. 

But  passing  from  express  to  implied  revocationi,  we  find 
the  doctrine  of  implied  revocation  placed  at  times  upon  a 
presumed  intention  to  revoke,  derived  from  certain  acts  and 
drcumstaaces ;  but  apart  from  such  acts  and  circumstances 
no  consideration  has  ever  been  given  to  mere  intention.  At 
other  times  the  doctrine  of  implied  revocaticm  has  been 
placed  upon  the  ground  of  a  tacit  condition  annexed  to  the 
will  at  the  moment  of  celebration,  that  it  should  not  take 
effect  under  certain  circumstances.  But  however  the  courts 
may  have  differed  as  to  the  speculative  reasoning  upon  which 
the  legal  rule  was  founded,  there  is  no  difSculty  in  ascertain- 
ing what  circumstances  have  been  adjudged  sufficient  to 
constitute  an  implied  revocation ;  and  having  reached  and 
defined  that  standard,  we  shall  have  nothing  more  to  do 
than  to  apply  the  test  to  the  case  in  hand. 

At  common  law  there  were  two  classes  of  implied  revoca- 
tions :  first,  such  as  wei*e  declared  by  the  law  in  view  of  a 
change  in  the  testator's  circumstances,  especially  his  family 
relations,  since  the  execution  of  the  will,  and  which  effected 
a  total  revocation  of  the  will  and  all  its  dispositions.  This 
class  was  received  in  consideration  by  the  probate  courts. 
The  doctrine  on  this  point  was  derived  from  the  Boman 
jurisprudence,  and  adopted  with  some  modification.  The 
civil  law  evinced  a  tender  regard  for  the  protection  of  chil* 
dren  from  the  carelessness,  caprice,  or  injustice  of  parents, 
and  for  this  purpose  it  was  required  in  order  to  exclude  a 
ion  from  the  inheritance,  that  he  should  be  expressly  disin- 
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herited.  {Tnst.^  lib.  2,  tit  18.)  This  privilege  was  ultimate- 
ly extended  by  JuBtinian  to  all  the  children,  female  as  well  as 
male.  (7c?.,  §  6.)  The  birth  of  offspring  operated  therefore 
to  revoke  an  antecedent  will,  and  even  the  adoption  of  a 
child  effected  the  same  result.  (Zi.,  lib.  17,  §  1.)  The  prin- 
ciple involved  in  these  laws  was  so  far  received  by  the  pro- 
bate courts  of  England,  which  proceeded  g^ierally  according 
to  the  course  of  the  civil  law,  that  marriage  and  the  birth  of 
issue  were  held  to  work  an  implied  revocation  of  a  previous 
will.  The  rule  spread  from  the  spiritual  to  the  common-law 
courts,  and  after  some  hesitation  was  finally  acknowledged 
as  applicable  to  devises  of*  real  estate.  In  this  State  it  was 
sanctioned  after  full  deliberation,  by  that  profound  and  en- 
lightened jurist  Chancellor  Kent,  and  was  subsequently  in- 
corporated in  the  Bevised  Statutes.  There  are  cases  in 
England  and  in  this  State,  where  the  birth  of  children  (with- 
out a  subsequent  marriage),  in  conjunction  with  other  altera- 
tions in  the  testator's  circumstances,  has  been  held  sufficient 
to  establish  an  implied  revocation  of  a  previous  will.  But  I 
am  not  aware  of  any  decision  in  the  whole  range  of  the  law 
of  the  probate  courts,  declaring  a  will  revoked  and  refusing 
sentence  of  probate,  on  account  of  alteration  in  the  testator's 
circumstances,  where  that  alteration  did  not  include  as  one 
of  its  essential  ingredients  either  marriage  or  the  birth  of 
issue  after  the  will  was  made.  Without  these  elements,  or 
one  of  tliem,  no  change  of  circumstances,  however  great,  can 
effectuate  an  implied  revocation  at  common  law,  so  as  to 
debar  probate  and  annul  the  instrument 

The  second  class  of  implied  revocations  at  common  law, 
were  revocations  by  alienation  or  such  acts  of  the  testator  in 
regard  to  his  property,  as  indicated  an  intention  to  exempt 
the  property  dealt  with  or  attempted  to  be  dealt  with,  from 
the  dominion  of  the  will.  These  revocations  sprang  from 
dealing  with  the  property  which  was  the  subject  of  testa- 
mentary gift,  and  their  extent  was  consequently  commensu- 
rate with  the  dealing.'  So  far  as  relates  to  particular  devises 
or  bequests  which  become  inoperative  before  the  testator^s 
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death,  bj  reason  of  the  previoiiB  decease  of  donees,  or  the 
disposition  by  the  testator  in  his  lifetime  of  the  property  de- 
vised or  bequeathed,  these  are  circumstances  which  never 
work  a  reyocation  of  the  will  as  a  valid  testamentary  instra- 
ment  per  se.  They  regard  the  effect  of  the  will  in  giving 
title,  not  its  proof  as  a  subsisting  will.  They  relate  to  an  in- 
terruption of  the  devise,  because  there  is  no  devisee  to  take, 
or  nothing  to  be  taken.  Even  in  the  case  of  an  attempt  to 
alienate,  from  which  the  courts  presumed  an  intention  to  re- 
voke, the  revocation  was  limited  to  the  specific  property 
sought  to  be  alienated,  and  if  any  other  property  remained 
on  which  the  will  could  act,  there  was  only  a  partial  revoca- 
tion. This  class  of  revocations  therefore  never  came  within 
the  purview  of  the  probate  courts.  They  relate  to  the  sub- 
ject-matter of  the  will,  and  not  to  the  will  itself,  and  their 
consideration  has  been  limited  to  the  courts  of  construction. 

Where  I  guided  then  by  the  rule  of  the  common  law,  I 
should  be  compelled  to  decide  that  the  will  of  Mr.  Parish 
made  in  1842,  was  not  revoked  by  any  change  of  circum- 
stances, there  being  no  subsequent  marriage  or  birth  of  issue, 
and  no  such  acts  in  regard  to  his  property  as  would  in  any 
court  exempt  his  entire  estate  from  the  dominion  of  the  will. 

But  the  whole  subject  has  been  definitely  determined  by 
the  statutes  of  this  State.  In  the  Statute  of  Wills  (84  Henry 
VllL,  c.  5)  there  was  no  provision  respecting  revocations, 
and  jthe  courts  continued  to  allow  parol  proof,  as  before,  ot 
revocation^  until  by  the  Statute  of  Frauds  (29  Charles  11., 
c.  5)  it  was  prohibited.  A  long  struggle  ensued,  to  escape 
from  a  rigid  application  of  the  statute,  and  it  became  so 
evident  that  an  exact  compliance  with  its  provisions,  occa* 
sionally  effected  great  injustice  and  hardship,  that  the  judges 
were  led  to  adopt  the  rule  that  implied  revocations  were  not 
within  its  purview.  As  in  all  cases  of  such  expedients,  the 
remedy  was  worse  than  the  disease.  In  the  effort  to  over- 
come the  inconvenience  of  a  literal  compliance  with  the  law, 
in  particular  instances  presenting  strong  inducements  for 
equitable  interference,  the  tribunals  opened  a  wide  field  for 
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tiid  eacerake  of  judicial  diacredon  and  interpofiition,  until 
evils  were  developed  Itur  ^cceeding  tlioae  sought  to  be  avert- 
ed ;  and  an  exception  to  the  statute  iirtrodoced  in  the  first 
instance  for  the  purpose  of  oarryii^  out  a  presumed  intention 
of  the  testator,  was  often  applied  so  as  to  thwart  and  frus- 
trate his  real  intention.  No  portion  of  the  history  of  the  law 
illustrates  more  pertinently  the  injudicious  policy  of  an  at- 
tempt by  the  courts  of  justice  to  escape  the  plain  injunctions 
of  the  legislative  authority.  3be  law  on  this  subject  was  in 
so  lamentable  a  condition  at  the  time  of  the  revision  of  our 
statutes,  that  legislative  interference  was  imperatively  neces- 
sary. To  meet  the  difficulty  the  revisers  recommended  two 
measures — first,  a  statutory  specification  of  the  cases  in  which 
implied  revocations  should  be  admitted ;  and,  secondly,  the 
utter  exclusion  of  the  courts  from  declaring  any  other  im- 
plied revocations  than  those  specified  in  the  statute.  To  un- 
derstand the  scope  and  intent  of  these  recomiAendations,  the 
notes  of  the  revisers  to  the  sections  reported,  and  which  were 
before  the  Legislature  when  these  provisions  were  adopted^ 
afford  most  valuable  assistance.  These  sections,  they  say, 
"  it  is  believed,  dispose  of  the  whole  doctrine  of  implied  rev* 
ocations."  *^  The  object  of  the  revisers  is  to  prevent  a  con- 
structive repeal  of  the  Statute  of  Wills,  and  to  secure  to 
testators  the  pow^  of  disposing  of  their  property  to  the  same 
extent  in  which  the  Legislature  meant  to  confer  it.  The  law 
respecting  implied  revocations  is  in  its  present  state  a  fruitful 
source  of  difficult  and  expensive  litigation.  It  abounds  with 
arbitrary  rules  and  subtle  refinements,  the  existence  of  which 
none  bat  lawyers  would  be  «t  all  likely  to  suspect,  and  which 
are  constantly  applied  not  to  carry  into  effect,  but  to  defeat 
the  intention  of  testators.  That  such  is  the  actual  state  of 
the  law  has  been  acknowledged  and  lamented  by  the  most 
eminent  judges."  After  quoting  Lord  Mansfield  to  the  effect 
that  some  of  the  decisions  were  ^^  shocking,"  had  '^  brought  a 
peandal  on  the  law,"  and  were  ^^  founded  on  artificial  and 
absurd  reasoning,"  and  after  pointing  out  certain  cases  justi- 
fying these  severe  charges,  the  revisers  proceeded  to  say  that 
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(be  provittODS  reported  by  them  to  tiie  Legislature  wonld,  in 
their  judgment,  ^  cloee  many  sonreeB  <^  expensive  and  pro* 
tracted  litigation^  and  in  nnmerone  cases  prevent  the  mani- 
fest intention  of  testators  from  being  frustrated  by  the  appli- 
catioo  of  ndes  apparently  revolting  to  common  sense,  and 
nninteUigible  to  all  not  versed  in  the  mysteries  of  feudal 
learning."  They  add :  "  The  principle  which  has  guided  the 
reTisers  in  the  iterations  which  they  propose  is,  that  where 
a  ehaoge  has  occurred  in  the  domestic  relations  of  a  testator^ 
where  new  objects,  having  peculiar  and  natural  claims  to  his 
bounty,  have  eome  into  existence,  it  is  a  presumption  jnsti* 
fied  by  reason  and  experience  that  his  will  is  intended  to  be 
revoked ;  but  diat  where  no  such  event  has  occurred  it  is 
equally  reasonable  to  believe,  that  a  will  not  expressly  and 
plainly  revoked,  is  meant  to  have  effect  In  conduaon  the 
revisers  avow  tiieir  conviction  that  a  valuable  service  will  be 
rendered  the  community  if  those  cases  in  which  alone  im» 
plied  revocadons  may  be  allowed,  shall  be  defined  by  legi*- 
kdve  authority.  Experience  may  indeed  discover  that  the 
enumeration  is  defective,  and  that  cases  now  omitted  ou  j^t 
to  be  included,  but  should  this  prove  to  be  the  case,  the 
Legislature  will  be  competent  to  apply  the  remedy.  By 
new  enaetments  they  may  supply  the  defects  of  the  Statute 
of  Wills,  in  the  same  manner  as  they  are  accustomed  to 
amend  and  extend  the  provisions  of  other  laws.  To  leave  it 
to  courts  of  justice,  however  learned  and  respectable,  to  de- 
clare in  their  discretion  when  implied  revocationB  shall  be 
admitted,  is  to  involve  the  whole  subject  in  doubt  and  per- 
plexity. It  is  to  commit  to  them  the  power,  not  of  interpret- 
ing, but  of  repeaUttg  statutes,  and  to  invest  them  with  bm 
audiority  paramount  to  the  will  of  the  Legislature,  and  often 
SBoerciBed  in  direct  opposition  to  the  will  of  tiie  testator.** 
(8  Rev.  SCai,y  688.) 

This  is  plain  and  pcnnted  language,  and  it  presented  to 
the  law-making  power  in  the  clearest  manner  the  evil  to  be 
enred  and  the  mode  of  curing  it  The  sections  recommended 
fbr  this  pnrpose  were  adopted  precisely  as  reported,  except- 
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ing  a  modification  of  section  fortj-foor,  which  relates  to  the 
effect  of  marriage  on  the  will  of  a  woman  made  when  a 
feme  9ole.  This,  in  my  opinion,  disposes  of  the  whole  subject 
of  implied  revocation.  The  statute  declares  the  effect  of 
marriage,  of  birth  of  issue,  of  contracts  to  convej,  of  charges, 
incumbrances,  conveyances,  settlements,  deeds,  or  other  acts 
of  the  testator,  by  Which  his  interest  in  property  previously 
devised  or  bequeathed  shall  be'  altered,  but  not  wholly  de- 
vested, and  determines  when  a  revocation  shall  be  effected, 
and  when  not  It  precedes  all  these  provisions  by  declaring 
that  ^^]^o  will  in  writing,  except  in  the  cases  hereinafter 
mentioned,  nor  any  part  thereof,  shall  be  revoked  or  altered 
otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  with  which  the 
will  itself  was  required  by  law  to  be  executed ;  or  unless 
such  will  be  burnt,  torn,  cancelled,  obliterated,  or  destroyed, 
with  the  intent  and  for  the  purpose  of  revoking  the  same,  by 
the  testator  himself  or  by  another  person  in  his  presence,  by 
his  direction  and  consent,  and  when  so  done  by  another  per- 
son, the  direction  and  consent  of  the  testator,  and  the  fact  of 
such  injury  or  destruction,  shall  be  proved  by  at  least  two 
witnesses."  (2  Rev.  Stat.,  64,  §  42.)  The  Statute  of  Frands 
(29  Car.  II.)  did  not  consider  implied  revocations ;  the  Re- 
vised Statutes  do,  specifying  the  cases  and  circumstances, 
and  expressly  pronouncing  that  "  except"  in  those  "  cases" 
DO  will  in  writing  shall  be  revoked,  unless  by  writing  or  act 
equivalent  to  physical  cancellation.  I  am  clear,  therefore, 
that  there  can  be  no  testamentary  revocation  except  in  the 
cases  enumerated.  In  the  teeth  of  the  law  so  written,  and 
in  direct  opposition  to  the  intent  by  these  enactments,  of 
preventing  courts  "  repealing"  the  Statute  of  Wills,  by  ad- 
mitting implied  revocations,  were  I  to  admit  another  excep- 
tion, over  and  beyond  those  mentioned,  I  should  inaugurate 
a  new  career  of  judicial  discretion,  "  paramount  to  the  will 
of  the  Legislature,"  and  which  it  was  the  very  design  of  these 
provisions  to  check.    The  statute  is,  in  my  judgment,  then, 
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a  fall  and  complete  answer  to  the  proposition  that  the  will 
of  Mr.  Parish  was  revoked  bj  implication. 

IL  Bj  the  will  the  testator's  two  brothers  were  consti- 
tated  residuary  devisees  and  legatees.  The  residue,  which 
at  that  date,  1842,  was  estimated  under  forty  thousand  dol- 
lars, had  increased  very  largely  in  1849,  and  continued  to 
accumulate  rapidly  until  the  testator's  decease.  The  disposi- 
tions contained  in  the  codicils,  which  were  all  made  after  the 
stroke  of  apoplexy  in  1849,  are  all  in  favor  of  Mrs.  Parish, 
with  the  exception  of  gifts  to  charitable  uses  amounting  to 
fiffy  thousand  dollars.  Are  these  codicils,  or  is  either  of 
them,  valid?  The  determination  of  this  question  involves 
primarily  an  ascertainment  of  the  mental  condition  of  Mr. 
Parish,  in  connection  with  his  bodily  condition :  for  though 
it  be  true  that  in  eo  qui  testatv/r^  integrUas  mentis  rum  corpo- 
ris exigenda  esty  yet  in  the  present  instance  the  rational  was 
intimately  associated  with  the  physical  state. 

Mr.  Parish  was  attacked  in  the  month  of  July,  1849,  with 
a  stroke  of  apoplexy  and  paralysis.  After  the  seizure  '^  he 
soon  began  to  exhibit  confused  consciousness ;"  ^^  he  recov- 
ered somewhat  rapidly  from  this  condition,"  and  in  the  course 
of  two  or  three  weeks  was  able  to  sit  up.  From  about  the 
first  of  August,  according  to  the  evidence  of  Dr.  F.  TJ.  John- 
son, his  progress  in  convalescence  was  '^  regular  and  rather 
more  rapid  than  ordinary."  The  first  codicil  was  executed 
on  the  twenty-ninth  of  August.  Prior  to  this  time.  Dr.  John- 
son was  able  to  communicate  with  him  in  propounding  ''  sim- 
ple questions  as  to  the  condition  of  his  health  and  his  symp- 
toms," which  ^^  he  appeared  to  understand,"  and  ^^  to  answer 
intelligibly"  by  "  a  nod  of  the  head  and  an  attempt  to  say 
yes,"  or  by  ^'  a  shake  of  the  head  and  a  similar  attempt  to 
•ay  no."  The  Doctor  says :  ^^  He  looked  at  me  attentively 
while  questioning  him,  apparently  with  intelligence;"  his 
answers  "  were  given  promptly  and  decidedly ;"  "  he  ap- 
peared to  understand  simple  questions  regarding  his  health ; 
X  cannot  say  that  he  might  not  have  understood  questions 
equally,  simple  regarding  other  affairs."    Dr.  Delafield  states 
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that  Mr.  Pariflh  '^continued  to  improve  irregularly  up  to 
about  the  first  of  October,"  when  he  was  seized  with  severe 
and  alarming  disease  in  the  bowels.  Dr.  Markoe  testifies 
that  Mr.  Parish  ^^  improved  steadily  and  regularly'*  during 
the  months  of  July  and  August,  and  after  the  October  illness 
rapidly,  considering  the  grave  nature  of  the  complaint  At 
this  time,  and  probably  in  the  moirth  of  November,  he  was 
seized  with  epileptic  spasms  or  convuUions,  recurring  at 
periods  of  eight  or  ten  days,  gradually  diminishing  to  three 
or  four  weeks  during  the  year  1860;  intervals  somewhat 
longer  in  1851 ;  once  in  four  or  six  weeks  in  1858,  until  at 
last  six  months  or  a  year  intervened.  During  these  attacks 
"  his  face  would  redden  violently,  the  whole  body  would  be 
convulsed,  and  if  not  supported  he  would  sink  down."  "The 
convulsion  proper  would  pass  in  a  few  minutes ;  certain  con- 
vulsive actions  consequent  upon  it  would  last  some  hours/' 
during  which  he  would  be  "  insensible,  c«*  nearly  so.'^  Dr. 
Delafield  expressed  the  opinion  that  these  symptoms  ^^were 
connected  with  the  condition  of  the  brain  left  by  the  apoplec- 
tic attack,"  in  which  view  Dr.  Markoe  coincided.  In  regard 
to  the  state  of  his  physical  appearance  and  health,  the  facial 
muscles  were  slightly  drawn  on  one  side,  but  this  afibetion 
mainly  disappeared  in  a  few  months.  The  power  of  speech 
was  almost  totally  lost,  never  extended  beyond  a  few  mono- 
syllables, which  ultimately  degenerated  into  guttural  or  in- 
articulate sounds ;  the  left  leg,  arm,  and  hand  were  not  affect- 
ed by  the  paralysis ;  the  right  arm,  hand,  and  1^  were ;  the 
right  arm  became  utterly  useless,  but  he  recovered  in  some 
measure  the  use  of  his  right  leg,  so  that  it  could  be  dragged 
along  without  its  bdng  lifted  by  another  person ;  he  walked 
slowly  with  a  crutch  and  the  aid  of  an  attendant ;  his  sense 
of  hearing  was  good ;  the  power  of  vision  in  his  left  eye  wa9 
lost  before  his  illness,  that  of  the  right  eye  continued  suffi- 
cient for  all  ordinary  purposes  with  the  use  of  passes.  Ftom 
November,  1849,  his  general  physical  health  improved,  and, 
with  occasional  exceptions,  remained  good  until  a  short  pe- 
riod before  his  decease.    The  most  important  of  these  excep- 
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tioQS  ware  the  epileptic  epanaB,  and  several  attacks  of  in- 
iammation  of  the  lungs.  The  immediate  disease  of  whiek 
ke  died  seemed  to  be  congestion  of  the  Inngs,  "  as  a  main 
feature ;"  *'  a  eomplieated  disease/'  says  Dr.  Markoe,  ^'  de- 
psading,  I  should  saj,  as  we  supposed  upon  the  condition  of 
the  brain."  During  the  entire  period  after  his  attack,  Mr. 
Parish  waa  dependent  for  all  bis  physical  wants  upon  the  as- 
sistance  of  other  persons ;  at  morning  in  rising  and  dresatng, 
daring  the  day  in  walking,  at  ni^lit  in  undressing.  All  his 
customary  business  ayoeations  ceased ;  he  no  longer  attended 
his  counting-house ;  he  joiaed  in  no  social  engagements  be* 
yond  his  own  home;  he  did  not  attend  church;  he  contd 
ndth^  write  nor  speak  in  the  ordinary  acceptation  €i  those 
seta;  the  sounds  supposed  to  indicate  the  affirmatire  or  neg- 
atire  were  repetitions  and  generally  inarticulate ;  his  means 
ct  originating  topics,  necessarily  limited,  were  not  improved 
by  artificial  modes ;  he  evinced  greater  emotional  susceptibil- 
ity than  before  his  seizure ;  and  his  condition  generally  waa 
marked  by  the  symptoms  of  confirmed  paralysis.  On  the 
other  hand,  he  was  addressed  by  his  family  and  by  friends, 
itt  intelligent;  in  conversation,  he  was  treated  aa  compre- 
hsoding  what  was  said  to  him ;  facts  were  communicated  in 
which  it  was  ooneeived  he  would  be  interested ;  he  waa  read 
to,  and  it  waa  believed  that  he  oonld  read;  acoounts  and 
documents  were  placed  befcHre  him ;  his  approbation  or  dis- 
approval was  solicited  in  various  matters,  some  of  them  of 
grsat  magnitude  and  importance;  he  attended,  and  it  waa 
thought  ptrticipated  in  family  prayers ;  he  was  baptized  and 
partook  of  the  Holy  Communion ;  and,  in  fine,  was  treated 
as  possessing  understanding,  by  persons  of  the  hi^est  char- 
acter, who  have  testified  before  me  to  their  conviction  of 
ids  capacity. 

It  is  not  neeessary  for  the  exposition  of  my  view  of  the 
case  to  exhibit  a  minute  analysis  of  the  special  circumstances 
upon  which  the  witnesses  based  their  judgment  as  to  the 
absence  or  presence  of  intelligence ;  nor  to  canvaas  the  op- 
posing medical  opinions  given  by  professional  experts.  I 
Vol.  L- 
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am  not  at  all  Burprised  that  there  should  have  been  a  differ- 
ence of  opinion.  There  is  no  department  of  scientific  inres- 
tigation  so  uncertain,  in  the  glimmeriDg  light  it  affords,  as 
that  which  concerns  the  relations  of  mental  manifestations  to 
the  organism  of  the  brain,  and  I  should  feel  intimidated,  were 
it  essential  for  the  solution  of  the  question  submitted  to  mj 
judgment,  to  grope  through  those  dark  and  mysterious  re- 
cesses where  lie  hidden  the  subtle  connections  of  mind  with 
matter.  The  medical  opinions  and  scientific  theories  in  re- 
spect to  the  condition  of  Mr.  Parish,  the  progress  of  his 
malady,  the  portion  of  the  brain  affected,  and  the  mode  in 
which  the  cerebral  functions  were  involved,  present  an  inter- 
esting discussion  concerning  the  functions  of  the  brain  and 
nerves,  and  tibe  effect  of  disease  upon  the  intellectual  mani* 
festations.  But  yet  for  all  practical  purposes  we  must  come 
down  to  the  special  phenomena  which  characterize  this  par- 
ticular case,  we  must  examine  the  apparent  physical  and 
rational  symptoms  by  the  light  of  such  general  physiological 
and  mental  laws  as  are  ascertained,  and  thus  endeavcnr  to  de- 
termine the  degree  of  mental  faculty  possessed  by  the  testa- 
tor. I  have  idready  indicated  the  leading  features  which 
marked  the  invasion  and  course  of  the  disease,  and,  with  oc- 
casional exceptions,  the  observations  I  have  to  make  do  not 
require  a  more  special  symptomatic  description. 

in.  "We  may  eafely  assume,"  observes  Sir  Benjamin 
Brodie,  "  as  an  established  fact,  that  it  is  only  through  the 
instrumentality  of  the  central  parts  of  the  nervous  system 
that  the  mind  maintains  its  communication  with  tBe  external 
world."  When  therefore  disease  invades  this  nervous  centre, 
we  may  expect,  and  we  ordinarily  find,  some  degree  of  dis- 
ordered mental  action.  The  weight  of  authority  and  obser- 
vation is  in  favor  of  the  position  that  apoplectic  hemiplegia 
is  accompanied  with  more  or  less  disturbance  of  the  intel- 
lectual faculties,  and  if  the  paralysis  become  permanent  and 
severe,  it  is  associated  with  symptoms  of  enfeebled  mind. 
He  same  tendency  is  observed  likewise  in  epilepsy.  It  is 
probable,  therefore,  that  the  faculties  of  the  testator  were 
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in  some  meaenre  weakened,  in  view  of  the  obstinate  charac- 
ter of  bis  malady.  Do  the  facts  proved  repel  this  proba- 
bility ?  There  are  many  acts  in  the  ordinary  coarse  of  daily 
life  which  are  apparently  intelligent,  and  yet  do  not  indicate 
rationality  proper.  "  Imbecility,"  says  Duranton,  "  is  that 
feebleness  of  mind  which,  without  depriving  entirely  the 
person  of  the  ose  of  his  reason,  leaves  only  the  faculty  of 
conceiving  ideas  the  most  common,  and  which  relate  almost 
always  to  physical  wants  and  habits."  (Liv.  1,  tit.  11,  §713.) 
In  the  animal  creation,  we  find  the  senses,  instincts,  power  of 
motion,  some  degree  of  memory,  discrimination  or  preference, 
expression  by  sound,  action,  or  signs,  and  traces  of  apparent 
intelligence  often  astonishing  the  curious  observer,  and  pre- 
senting analogies  to  the  action  of  the  human  mind.  It  was 
upon  such  phenomena  a  distinguished  metaphysician  based 
his  distinction  between  the  understanding  and  the  reason, 
defining  the  former  as  the  faculty  which  judges  according 
to  sense,  and  conceding  its  possession  common  to  man  and 
animals.  We  should  not  therefore  attach  much,  if  any  im- 
portance, to  a  class  of  facts  which  in  no  respect  betokens  the 
possession  of  the  rational  powers  proper.  The  same  remark 
applies  to  acts  conformable  merely  to  tlie  ordinary  previotis 
habit  of  life.  The  influence  of  long-continued  practice  or 
repetition  leads  to  the  unconscious  and  almost  involuntary 
and  unintelligent  performance  of  an  act  which,  taken  singly, 
is  generally  the  result  of  clear  volition.  **  Habit,"  says  Dr. 
Eeid)  **  will  operate  without  intention."  "  I  conceive  it  to  be 
a  part  of  our  constitution,  that  what  we  have  been  accustomed 
to  do,  we  acquire  not  only  a  facility,  but  a  proneness  to  do 
on  like  occasions,  so  that  it  requires  a  particular  will  and 
effort  to  forbear  it ;  but  to  do  it  very  often  requires  no  will  at 
all.  We  are  carried  by  habit,  as  by  a  stream  in  swimming, 
if  we  make  no  resistance."  The  winding  of  a  watch  is  or- 
dinarily an  act  of  the  will,  but  by  force  of  the  repetition  at 
stated  hours  or  occasions  it  comes  to  be  performed  uncon- 
sciously and  mechanically.  Keeping  in  view  these  results 
of  observation  we  find  a  large  class  of  facts  in  the  hiatory  of 
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Mr.  Paridi  after  his  atta^  whicb  do  not  indioate  ideas  be- 
yond the  range  of  ^  physical  wants  and  habits,''  and  which 
are  not  therefore  inconsistent  with  an  enfeebled  mental  con- 
dition. 

When  we  approach  other  acts  of  greater  significance,  we 
are  emharrs^sed  with  the  difficulty  arising  oat  of  the  absence 
of  definite  means  of  communication.  The  proportion  on  the 
«ne  side,  that  the  testator's  mind  continued  clear,  sound,  and 
in  normal  condition,  that  he  comprehended,  and  his  only  in- 
ability consisted  in  the  loss  of  the  usual  mode  of  expression, 
ware  it  true,  is  not,  from  the  nature  of  the  case,  capable  of 
aatisfactory  dononstration.  On  the  other  hand,  this  very 
£act  of  the  abrogation  of  speecli  is  attributed,  not  to  a  mere 
paralysis  of  the  organs  of  the  voice,  but  to  mental  weakness. 
One  theory  refers  the  j^enomena  to  mental  and  the  other  to 
phyffiical  difficulty.  A  man  may  be  unable  to  spesk  either 
because  he  has  no  ideas,  or  because  he  has  no  efficient  vocal 
ei^ani^-^because  there  is  nothing  to  express,  or  no  power  of 
capression.  The  probability  in  favor  of  either  view  must  be 
determined  by  other  considerations,  and  on  other  evidence 
-tium  the  mere  absence  of  the  power  of  speech. 

lY.  Let  us  take  the  case  <^  a  person  of  fair  capacity  and 
intelligence,  decision  of  character,  and  firm  will,  accustomed 
to  read  and  write,  suddenly  deprived  of  speech.  The  mind 
is  imprisoned  in  its  full  vigor  imd  its  unabated  powers,  and 
there  is  an  instinctive  and  immediate  effort  towards  eiqpres- 
sicHi  in  the  usual  modes  by  words  and  sounds,  and  these  fail- 
ing, by  signs  and  gestures.  The  desire  foi  communication  is 
one  of  the  first  impulses  of  our  nature.  To  be  cut  off  from 
all  expression  of  thought  and  sentiment,  to  be  deprived  of 
the  means  of  moral,  social,  and  intelle<M:ual  communion,  to 
he  shut  up  in  the  chambers  of  the  soul  without  the  power  of 
telling  to  the  objects  of  our  affections  or  friendship  our 
wants,  sorrows,  joys,  and  hopes,  is  so  terrible  a  calamity  that 
aU  the  powers  of  the  mind  and  all  the  resources  of  ingenuity 
are  called  into  action  to  devise  the  means  of  escape.  We 
a<toordingly  find  in  cases  where  the  f^eulties  are  not  impaired, 
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Ibat  arbitrarj  signs  are  readily  invented  and  resorted  to,  and 
artificial  means  of  commnnication  established  in  the  place  of 
those  which  haye  been  intermpted.  The  obstacles  interposed 
to  tiie  expression  of  ideas  bj  defects  in  the  organs  of  speech 
are  usually  overcome  without  much  difficulty,  when  the 
mind  continues  in  a  sound  and  vigorous  condition.  Oonstant 
inducement  was  presented  to  Mr.  Parish  in  regard  to  the  or^ 
dinary  affairs  of  domestic  life,  matters  of  personal  comforty 
relief  from  bodily  ailment,  the  momentous  concerns  of  re- 
ligion, and  the  anxieties  incident  to  temporal  interests  of  great 
magnitude,  to  contrive  some  mode  of  manifesting  his  will 
with  freedom.  Indeed,  various  methods  were  suggested  and 
urged  upon  his  attention,  any  one  of  which  if  adopted  would 
measurably  have  relieved  his  necessities.  The  first  thought 
was  of  writing.  He  had  his  sight,  was  supposed  to  be  able 
to  read,  and  to  understand  letters  and  numerals.  To  all  ap- 
pearances he  retained  the  use  of  his  left  arm  and  power  of 
control  over  the  action  of  the  hand  and  fingers.  That  the 
liabit  of  writing  legibly  with  the  left  hand  may  be  acquired 
where  the  right  side  is  paralyzed,  is  shown  by  the  evidence 
afforded  in  the  cases  of  Dr.  Brownlee,  Mr.  Delaplaine,  and 
Mr.  McDonald.  Efibrts  to  induce  a  similar  habit  with  Mr* 
Paridi  were  repeatedly  made,  and  in  various  ways,  with  p^oh 
eil,  paper,  and  slate.  A  blackboard  was  placed  before  him, 
the  process  of  writing  on  which  requires  rather  a  motion  of 
the  lower  arm,  than  a  special  or  complicated  action  of  the 
fingers.  A  copy  for  imitation  was  occasionally  at  hand,  the 
attempt  was  again  and  again  made,  and  yet,  with  the  ex- 
ception of  a  few  letters,  he  utterly  failed,  and  no  result  of 
any  general  practical  value  was  obtained.  He  was  invited 
to  other  methods  which  demanded  the  mere  act  of  pointing 
out  letters  and  words,  and  the  simplest  process  of  mental 
combination,  but  he  declined  the  effort.  Whatever  may  ba 
said  therefore  as  to  the  abolition  of  the  power  of  speech  being 
attributable  to  paralysis  of  the  organs  or  nerves,  it  seems  to 
he  clear  that  there  was  no  physical  impediment  to  each  and 
every  one  of  the  other  means  of  communication  proposed  or 
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attempted.  He  was  nnderetood  at  times  to  be  earnest  and 
anxious  in  the  desire  to  have  some  particular  thought  or 
wish  expressed ;  his  friends  sought  to  idford  relief  by  numer-v 
ous  and  continued  suggestions,  and  this  struggle  occasionalljr 
lasted  for  houps,  if  not  days.  Here  then  was  the  present 
pressing  want,  and  can  we  believe  that  if  the  intellectual 
power  had  been  existing  in  full  force,  means  of  expression 
would  not  have  been  adopted  from  among  those  placed  be- 
fore him  f  We  know  so  little  of  the  action  of  the  mind,  in 
its  physical  relations,  that  one  should  hesitate  in  positive  af- 
firmations as  to  its  condition,  in  the  absence  of  thp  usual 
modes  of  expression.  But  still  judgment,  in  default  of  cer- 
tain proof,  must  be  based  upon  the  most  probable  grounds ; 
and  in  view  of  all  the  circumstances  of  the  case,  I  think  that 
by  fair  and.  reasonable  inference  the  failure  of  Mr.  Parish  to 
communicate  by  some  arbitrary  or  artificial  means,  ia  at 
tributable  to  mental  weakness.  To  what  extent  this  existed 
it  is  impossible  to  indicate  with  any  measure  of  accuracy. 
Where  speech  is  preserved,  it  is  frequently  difficult  to  fix 
what  d'Aguesseau  terms  "  the  doubtful  and  uncertain  point 
where  reason  vanishes  and  incapacity  appears;"  but  the 
trouble  is  largely  increased  when  there  are  no  signs  of  a  cer- 
tain and  determinate  character  by  which  the  thoughts  are 
definitely  manifested.  I  am  not  indifferent  to  the  argument 
that  many  proofs  of  intelligence  a^e  indicated  by  the  expres- 
sion of  the  countenance,  in  the  play  of  the  features,  linea- 
ments, and  muscles.  In  this  respect  nature  has  a  language 
interpretable  though  voiceless,  but  it  is  very  obvious  that  its 
scope  is  limited,  and  the  absence  of  any  precise  standard 
renders  it  an  uncertain  method  of  communication.  It  de- 
pends much  upon  individual  opinion  and  construction,  al- 
lows large  room  for  the  imagination  of  the  observer  without 
a  test  to  correct  his  errors,  and  is  therefore  exceedingly 
liable  to  misapprehension  and  misapplication.  Nor  are  the 
means  of  judging  greatly  amplified  by  the  fact  that  the  sub- 
ject of  observation  appears  to  give  affirmative  and  negative 
answers  to  interrogations,  for  notwithstanding  the  replv  may 
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seiiBible,  it  affords  bnt  little  opportunity  of  judging 
whether  the  response  is  one  of  mere  acqaiescence,  or  has  in- 
volved some  considerable  action  of  the  intellectual  facnlties« 
While  therefore  in  this  branch  of  the  case  I  feel  bound  to 
respect  the  opinions  of  witnesses  whose  observations  and 
judgment  are  entitled  to  great  weight  and  consideration,  I 
am  still  conscious  of  resting  more  on  the  ground  of  conjec- 
ture than  of  certainty.  The  doubt  as  to  the  condition  of  the 
testator's  mind,  and  the  extent  to  which  it  was  weakened, 
cannot,  from  the  nature  of  the  case,  be  clearly  and  satisfac^ 
torily  resolved  by  evidence  of  this  nature,  though  the  best 
and  most  reliable  of  its  kind. 

Y.  Not  possessing  the  means  of  communication,  Mr.  Pai'ish 
was  evidently  void  of  the  power  of  indicating  such  ideas  as 
his  mind  was  capable  of  conceiving,  and  of  carrying  out  his 
wishes  into  actions,  unless  by  signs  or  expressions  he  could 
direct  the  ingenuity  of  those  around  him  to  the  -saggestion 
of  the  idea  to  him,  so  as  to  call  for  his  answer.  He  could 
therefore  perform  no  act  requiring  the  intervention  of  others, 
imless  the  volition  had  first  passed  through  the  mind  ot 
another,  and  been  returned  to  him — and  then,  to  be  the 
proper  expression  of  his  mind,  the  thought  so  returned  must 
be  the  exact  counterpart  of  his.  If  it  varied,  he  had  no 
power  to  modify  it  or  to  invite  a  new  suggestion,  except  by 
total  rejection ;  and  yet  it  might  he  as  far  from  his  wish  to 
reject  it  totally,  as  to  adopt  it  wholly,  and  to  do  either  would 
endanger  or  destroy  the  chance  of  its  repetition  in  a  modified 
form.  To  answer  in  the  negative  or  in  the  affirmative  might 
be  equally  aside  of  his  purpose.  He  was  therefore  substan- 
tially deprived  of  the  power  of  spontaneous  action,  or  indeed 
of  any  action  at  all  except  within  the  narrow  boundary  of 
assent  or  dissent  to  interrogative  propositions;  unless  the 
object  of  his  wishes  were  placed  within  his  view,  and  thea 
he  was  incapable  of  expressing  any  coniplicated  thought. 
This  is  true — however  strong  may  have  been  his  desires  or 
bis  determination,  or  however  rational  the  action  of  his  mind ; 
bot,  if  bis  mental  faculties  were  weakened,  then,  in  addition 
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to  the  impoeBibility  of  oommonication,  would  exist  a  tepde&ey 
paflsively  to  acquieaoe  in  the  auggestiona  of  others.  It  ia 
manifest,  therefore,  that  in  such  a  matter  as  the  dispositiOii 
of  his  property,  whatever  might  be  proposed  to  him  was  the 
emanation  of  the  mind  and  will  of  some  other  person.  A 
will  bj  interrogation  is  not  favored.  ^^  If,"  says  the  Tonohr 
stone,  ^^  some  friends  of  a  sick  man,  of  their  own  heads,  shall 
make  a  will,  and  bring  it  to  a  man  in  extremity  of  sicknasa, 
and  read  it  to  him,  and  ask  him  whether  this  shall  be  his  will, 
and  he  say  yea, ....  the  testimony  is  very  saspicsious."  Tha 
essence  of  the  act  is  volition.  The  will  is  the  centre  of  the 
soul  and  the  source  of  all  intelligent  action.  Though  moving 
rationally,  the  vigor  of  the  will  may  be  so  impaired,  and  the 
d^ree  of  weakness  be  so  low,  that  mere  suggestion  may  de- 
twmine  the  movement,  the  presentation  of  a  thought  may  be 
sufficient  to  guide  the  sluggish  current  into  acquiescence.  In 
such  a  case  it  is  not  the  will  of  the  testator,  not  the  sdf- 
originated,  independent,  spontaneous  result  of  his  own  voli*> 
tion,  but  the  reverberation,  the  echo  of  a  stronger  mind. 
While  the  law  sacredly  and  tenderly  regards  the  right  of  the 
owner  to  dispose  of  his  property,  with  full  and  absolute  pow^r 
of  dominion,  so  that  his  will  stands  as  the  reason  of  his  acts ; 
yet  when  the  mental  faculties  ai*6  enfeebled,  the  same  tender 
r^ard  for  his  will  leads  to  careful  scrutiny  and  rigoroua 
examination,  to  guard  against  its  invasion  and  surrender  to  a 
stronger  power.  The  weaker  the  volition,  the  more  jealous 
watch  is  set  against  all  external  intei*ferenoe. 

By  the  Bomau  law  it  was  ordained  that  the  writer  of  an- 
other's testament  should  not  mark  down  a  legacy  for  him- 
self. {SueL  Ner.^  17,  Dig.  1.  48,  34.).  Although  this  was  not 
adopted  as  an  absolute  rule  in  the  spiritual  courts  of  Eng- 
land, yet  it  has  been  constantly  recognized  in  testamentary 
eases  to  the  extent  of  requiring  a  different  degree  of  proof 
where  the  will  has  been  made  by  the  intervention  of  the 
party  profiting  by  its  provisions,  and  occupying  relations  of 
eonfidence  and  influence  towards  a  testator  of  weak  or  doubt- 
ful capacity.    For  example,  where  the  parties  u*e  in  the 
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relation  ct  goArdian  and  ward,  principal  and  agent,  trnstee 
and  ce$kii  qw  truit^  attorney  and  client,  the  conrt  is  exact 
and  serntinimng  in  its  requisition  of  the  plainest  evidence  of 
Tolition  and  capacity.  The  decisions  on  this  point  show,  in 
the  laagaage  of  Sir  John  NicoU,  '^  how  extremely  jealous  the 
law  16  to  protect  the  nnwarjr  against  nndae  influence  and. 
eantrol.  Where  that  relation  of  confidence  exists,  and  where 
the  party  frames  the  instrument  for  his  own  advantage  and 
benefit,  every  presumption  arises  against  the  transaction.' 
Li  such  a  ease,  he  adds,  ^^  it  is  not  necessary  to  prove  fraud 
and  cireumvention,"  but  the  proponent  ^^'must  remove  the 
auspieion  by  clear  and  satisfactory  ^roof."  I  think  it  would 
be  more  accurate  to  classify  this  among  the  rules  of  evidence 
applicable  to  testamentary  clauses,  than  to  declare  that  from 
a  certain  state  of  facts  the  court  presumes  fraud ;  for  while 
there  can  be  no  reasonable  doubt  of  the  salutary  tendency  of 
snch  a  rule,  and  the  propriety  of  its  application,  there  may 
exist  just  cause  for  hesitation  in  pronouncing  judgment  <^ 
actual  fraud.  It  is  obvious  that  the  failure  to  produce  the 
supplementary  evidence  which  the  law  thus  demands,  may 
arise  from  accident  or  the  peculiar  circamstances  of  the  case, 
and  that  the  conclusion  may  not  therefore  necessarily  involve 
the  existence  of  fraud  in  fact  In  passing  sentence  of  probate 
the  court  must  be  satisfied  that  the  instrument  propounded 
eofntains  the  true  will  of  the  deceased.  The  mere  factum  of 
the  instrument  is  ordinarily  sufficient  for  this  purpose ;  but 
when  the  proofs  indicate  the  danger  of  relying  upon  such  a 
presumption,  the  law  demands  more  evidence.  The  principle 
involved  in  this  rule  is  of  the  greatest  consequence  in  the 
administration  of  justice;  and  its  practical  application  is 
commended  by  considerations  of  public  policy,  as  well  as  a 
due  regard  for  the  proper  exercise  of  the  testamentary  power. 
it  requires  from  a  party  presenting  to  the  probate  court,  for 
judicial  ratification,  a  will  made  through  his  instrumentality, 
and  disturbing  for  his  benefit  the  usual  course  of  inheritance 
and  suceesaion,  by  a  decedent  of  weak  or  doubtful  capacity, 
dependent  more  or  less  upon  the  beneficiary,  evidence  out- 
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Bide  of  the  document  itself,  that  the  contents  were  under- 
stood by  the  decedent,  and  were  conformable  to  his  real 
wishes,  that  the  act  was  the  result  of  free  volition,  the  actnal 
will,  voluntas  ipsa^  of  a  competent  mind.  The  writing  itself 
does  not  afford  enongh  proof,  bat  additional,  independent, 
extrinsic  evidence  must  be  snpj^lied ;  and  if  from  any  cause 
that  fail,  probate  must  be  denied.  The  security  of  property, 
the  protection  of  heirs,  wise  public  policy,  as  well  as  the 
principles  of  reason  and  justice,  indicate  this  as  a  rational 
rule  of  evidence.  It  has  found  place  in  every  system  of  en- 
lightened jurisprudence,  and  is  of  familiar  application  in 
courts  of  equity  as  well  as  in  the  ecclesiastical  tribunals. 

VI.  There  is,  of  course,  no  arbitrary  standard  of  what  con- 
stitutes satisfactory  extrinsic  evidence;  for  as  the  object  ia 
to  ascertain  whether  the  alleged  disposition  conforms  to  the 
intent  of  the  decedent,  regard  must  be  had  to  his  special 
condition,  the  state  of  his  family  relations,  the  condition  ol 
his  fortune,  the  natural  objects  of  his  bounty,  his  expressed 
declarations,  his  previous  testamentary  acts,  and  many  oth- 
er circumstances  tending  to  inform  the  mind  of  the  court 
whether  the  will  propounded  was  a  reasonable  and  probable 
act. 

In  respect  to  the  first  codicil,  two  circumstances  incline 
me  to  admit  it  to  probate.  In  the  first  place,  it  is  rather  in 
confirmation  of  the  dispositions  of  the  previous  will  than  in 
hostility  to  them.  By  the  will  the  testator  had  given  to 
Mrs.  Parish  his  residence  in  Barclay-street,  togetlier  with 
the  house  adjoining,  after  Mrs.  Payne's  decease.  He  subse- 
quently sold  this  property,  and  the  value  of  other  devises  in 
her  favor  had  somewhat  dimmished.  From  the  testimony 
of  Mr.  Havens,  it  is  clear  that  the  t^tator  was  anxious  "  to 
make  a  very  ample  and  liberal  provision  for  his  wife ;"  his 
expressions  on  this  point  were  repeated  and  emphatic.  It 
was  quite  natural,  therefore,  that  when  he  had  purchased 
the  land  on  Union  Square,  as  a  site  for  a  new  residence,  he 
should  propose  a  change  in  his  will  conformable  to  this  new 
plan. 
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We  accordiDgly  find  that  after  his  return  from  Europe 
he  communicated  with  Mr.  Hayens  on  this  Bubject,  and  in- 
quired ^^  whether  the  making  of  a  codicil  would  in  any  way 
affect  the  main  features  of  the  will,  affect  the  will  itself, 
except  as  altered  by  the  codicil.^  Mr.  Havens  says :  '^  He 
either  stated  to  me,  or  I  have  a  distinct  impression  from  what 
he  said,  • . .  that  he  did  not  contemplate  any  very  material 
alteration  of  his  will.  The  only  subject  I  recollect  his  speak- 
ing particularly  of,  was  the  Barclay-street  house  and  the 
Union  Place  property.  I  can't  say  that  I  have  a  distinct 
recollection  of  what  he  said  in  relation  to  these  pieces  of 
property,  but  my  impression  is  very  strongly  this,  that  he 
wished  to  substitute  the  Union  Place  property  for  the  Bar- 
clay*8treet  property  in  the  provision  for  his  wife,  in  conse- 
quence of  Barclay -street  not  being  a  desirable  place  of  resi- 
dence for  his  widow."  A  provision  for  the  continued  occu- 
pation of  the  family  mansion  by  the  widow,  and  for  the 
adequate  support  of  the  establishment,  usually  appears  in 
the  wills  of  testators  in  comfortable  or  aiBuent  circumstances; 
it  harmonizes  with  the  domestic  affections,  and  with  those 
sentiments  that  gather  around  our  home  and  inspire  us  with 
a  desire  for  its  continued  preservation.  This  feeling  was  not 
likely  to  be  diminished  in  the  present  case,  because  the  new 
mansion  had  been  constructed  by  Mr.  Parish,  and  been 
adorned  in  a  style  correspoDding  with  his  great  wealth.  The 
evidence  tends  to  show  that  he  thought  the  former  residence 
unsuitable  for  his  wife,  and  that  he  consulted  her  pleasure  in 
the  erection  and  arrangement  of  the  new  edifice.  Under  the 
circumstances,  it  would  have  been  remarkable  had  he  con- 
templated that  on  his  decease  his  home  should  pass  away 
from  the  possession  of  lus  widow  into  other  hands,  and  she 
be  compelled  to  leave  that  which  had  been  prepared  and 
embellished  with  so  much  care.  He  had  not  designed  this 
in  respect  to  the  more  humble  residence,  and  it  is  consonant 
with  every  reasonable  probability  that  it  was  not  his  purpose 
in  regard  to  liis  new  abode.  The  "  ample  and  liberal  provi* 
sion''  adequate  for  the  support  of  the  establishment  in  Barclay- 
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street  might  reaflonablj  be  enlarged  t»  correspond  with  the 
elpenses  attendant  npon  the  residence  in  Union  Square.  At 
an  interview  on  the  25th  of  AugiiBt,  1849,  between  IDnk 
Parish  and  Mr.  Folaom,  who  had  long  been  Mr.  PariBb^e 
confidential  clerk,  the  latter  expressed  the  opinion  tiiat  Mrs. 
Parish  desired  to  obtain  the  Union  Square  property ;  to  which 
that  lady  replied,  "  Mr.  Parish  always  told  me  that  he  in* 
tended  to  give  me  the  Wall-street  and  Union  Square  proper- 
ties." Mr.  Folsom  offered  to  ask  the  question,  and  they  ac* 
cordingly  proceeded  into  Mr.  Parish's  presenee.  The  inquiry 
was  made,  ^'  Should  any  thing  occur  to  yon,  do  yon  wish  this 
property  to  revert  to  Mrs.  Parish  V*  and  the  Same  form  was 
repeated  as  to  the  Wall-street  lot ;  to  each  of  which  questiofie 
Mr.  Parish  made  a  negative  motion  of  the  head.  On  Mm. 
Parish  observing  that  the  questions  were  not  properly  put, 
tliey  were  framed  in  this  mode :  ^'In  case  of  your  death,  do 
you  wish  to  give  this  property  to  your  wife  ?"  and  was  re- 
peated in  the  same  manner  as  to  the  Wall^street  lot ;  to  each 
of  which  Mr.  Parish  made  a  nod  of  the  head.  It  is  not  im- 
possible  that  the  use  of  the  term  ^^  revert"  in  the  first  instance, 
and  of  "  gift"  in  the  last,  was  the  reason  for  varyilig  the  reply. 
In  this  connection  it  is  proper  to  mention,  ihat  shortly  i^er 
recovering  consciousness  subsequent  to*  his  first  attack,  and 
while  still  lying  in  bed,  Mr.  Parish  was  supposed  to  indicate 
anxiety  to  make  some  communication :  a  pencil  was  put  in 
his  hand,  and  he  made  efforts  to  write  with  his  left  hand. 
^^  Tlie  characters  were  always  the  same,  and  were,  construed 
to  mean  the  word  *  wills.'"  The  writing  is  in  evidence,  anrf 
presents  some  features  favoring  the  conjecture. 

I  am  inclined  to  think  more  favorably  of  the  condition  cf 
the  testator's  mind  prior  to  the  illness  of  October,  1849,  and 
to  the  appearance  of  the  epileptic  spasms,  than  afterwards. 
Hie  first  action  of  the  apoplectic  stroke  upon  the  brain  is  ef 
a  mechanical  character.  The  authorities  favor  the  conoIuAon 
that  on  the  absorption  of  the  blood,  and  removal  of  the  pres- 
sure, in  ordinary  cases  of  apoplectic  effusion,  we  may  '^  look 
for  a  fair  degree  of  recovery  in  the  course  of  a  few  weeks." 
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Where  the  recoveiy  ia  not  complete,  Bocondarj  coDBequenoea 
eBsae»  indicatixig  disease  of  the  brwi,  ^^  develc^ed  in  conse- 
queiice  of  the  apoplexy  and  the  healing  proeeas."  On  the 
first  reviYal  of  tii^e  patient  from  the  shock,  on  the  return  of 
eoDSciousness,  and  the  restoration  of  physical  strength,  his 
mental  facnlties  would  seem  to  be  nearer  a  normal  condition 
than  after  symptoms  of  a  secondary  natore  are  exhibited. 
JSowever  this  may  be,  I  am  of  the  opinion,  upon  the  evidence, 
that  Mr.  Parish,  at  the  time  of  the  execution  of  the  first  codi- 
cil, possessed  ^tamentary  capacity,  though  enfeebled ;  that 
the  codicil,  in  its  scope  and  effect,  was  reasonable  and  prob- 
able; that  the  sabjects  of  the  disposition  were  simple  and 
easy  of  comprehension ;  and  especially  that  as  to  one  of  the 
leading  features  of  the  devise,  the  gift  of  the  residence  on 
Union  Square,  there  is  proof,  after  the  making  of  the  will,  of 
an  intention  to  substitute  this  property  in  place  of  the  Bar- 
clay-«treet  residence. 

ViL  As  to  the  remainiog  codicils  there  is  no  such  extrinsic 
evidence,  and  from  the  nature  of  the  case  there  could  be 
none,  as  the  subjects  of  disposition  substantially  accrued  after 
July,  1849,  and  the  means  of  communication,  after  that  date, 
W^re  intermpted.  Bat  it  is  claimed  that  the  proportion  of 
his  estate  bequeathed  to  Mrs.  Pariah,  according  to  its  value 
in  1842,  rendered  it  probable  that  when  his  property  appre- 
ciated so  largely,  he  would  proportionately  increase  the  pro- 
visions in  her  favor.  This  may  or  may  not  be.  It  is  mere 
conjecture,  founded  on  the  notion  that  the  will  was  only  a 
'temporary  or  conditional  adjustment.  The  whole  tenor  of 
the  evidence  on  this  point,  however,  gives  a  different  im- 
pression. 

Though  made  on  the  eve  of  a  contemplated  voyage  to 
Eorape,  the  will  wsa  prepared  with  careful  reflection.  There 
were  frequent  and  almost  daily  consultations  between  Mr. 
Parish  and  the  counsel  employed,  during  a  period  of  about 
two  weeks;  and,  to  use, the  language  of  Mr.JSavens,  '^the 
matter  was  done  with  tiiie  utmost  deliberation  and  considera- 
tion — ^much  more  than  in  any  other  case  which  occurred 
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dnring  my  practice.'*  A  man  of  large  estate,  arrived  at  the 
age  of  fifty-four,  without  children,  his  social  and  domestic 
relations  definitely  marked,  and  the  general  plan  of  his  testa- 
mentary intentions  not  likely  to  change,  devises  a  plan  of 
disposition  which  embraces  numerous  objects  of  bounty,  and 
which  presents  the  appearance  of  being  a  permanent  scheme 
for  the  division  of  his  estate,  by  providing  for  various  con- 
tingencies, among  which  is  the  further  acquisition  of  prop^ 
erty.  It  was  urged  on  the  argument,  that  as  the  amount  of 
the  residuary  estate  remaining,  after  all  other  testamentary 
provisions  at  the  time  of  the  execution  of  the  will,  did  not 
exceed  the  sum  of  forty  thousand  dollars,  the  testator  did  not 
contemplate  that  under  that  residuary  clause  his  brothers 
Daniel  and  James  should  ultimately  receive  an  amount, 
which,  by  reason  of  the  increase  of  his  estate,  immensely  ex- 
ceeded the  residue  at  the  date  of  the  will.  It  must  readily 
be  admitted  that  the  testator  did  not  foresee  tlie  actual  result 
of  this  residuary  clause,  but  this  does  not  detract  from  the 
force  of  his  general  intent.  The  will  was  made  under  the 
advice  of  competent  counsel,  and  the  legal  effect  of  a  general 
residuary  devise  and  bequest,  it  is  proper  to  presume,  was 
presented  to  his  mind.  The  will  speaks  at  the  time  of  death, 
and  it  is  the  very  nature  of  a  residuary  clause  to  be  prospec- 
tive. But  as  if  to  remove  every  possible  doubt,  to  make  this 
point  clear  and  beyond  misconception,  and  to  show  he  did 
not  intend  to  limit  the  gift  to  his  two  brothers  to  the  residue 
as  it  then  stood,  the  fourteenth  section  especially  declares, 
"  It  is  my  will  and  intention  that  all  the  property,  real  and 
personal,  that  I  may  own  or  possess  at  the  time  of  my  de- 
cease, shall  pass  under  this  will ;"  and-  still  to  increase  the 
certainty,  it  proceeds,  "  whether  the  same  be  now  owned  or 
possessed  by  me,  or  may  be  hereafter  acquii'ed  by  purchase, 
descent,  distribution,  or  otherwise."  How  any  language 
could  wiore  exactly  and  explicitly  express  an  intention  to 
pass  whatever  residue  might  be  existing  at  the  time  of  his 
death,  it  is  difficult  to  conceive.  The  legal  effect  of  the 
residuary  clause  is  expressly  stated  to  be  his  testamentary 
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intention,  in  the  fnll  and  declared  prospeet  of  an  increase  of 
his  estate  by  purchase  or  otherwise.  He  was  then  in  the 
Tigor  of  health — ^the  prolongation  of  his  life,  and  the  advance- 
ment of  his  fortune,  were  probable  contingencies,  and  in  view 
of  them  he  pronounces  emphatically  that  the  disposition  then 
made,  bad  in  view  whatever  property  he  might  subsequently 
acquire  and  own  at^the  time  of  his  decease.  An  instrument 
prepared  with  such  grave  consideration  and  mature  reflection, 
embracing  gifts  to  numerous  relatives  and  friends  in  minute 
detail ;  providing  against  lapse  by  death,  and  in  terms  look- 
ing beyond  the  estate  he  then  had  to  what  he  might  possess 
at  the  time  of  his  decease ;  must  be  regarded,  not  as  a  tempo- 
rary or  provisional  arrangement,  but  as  a  definitive  disposi- 
tion— a  plan  designed  in  its  prominent  features  and  general 
tenor  to  be  permanent.  Full  scope  must  be  given  both  to 
its  1^^  effect  and  the  intention  manifestly  declared;  and 
there  is  no  more  ground  for  asserting  that  it  was  not  the 
intent  to  bestow  upon  his  brothers  all  the  residue  existing  at 
the  time  of  his  death,  than  for  inipeaching  any  special  devise 
or  bequest  contained  in  the  document.  A  will  made  so  de- 
liberately, when  the  testator  was  in  full  vigor  of  mind  and 
body,  and  which  remained  unaltered  for  seven  years,  though 
circumstances  had  occurred  calling  for  modification,  presents 
in  itself  a  strong  presumption  against  changes  made  when 
the  mind  had  become  weakened  by  disease.  In  the  absence 
of  all  extrinsic  proof  rendering  such  changes  probable,  in 
default  of  any  evidence  outside  of  the  codicils,  and  superior 
in  degree  to  that  which  the  codicils  themselves  afibrd,  effect 
cannot  be  given  to  those  instruments.  » 

The  testamentary  power  has  always  enjoyed  the  highest 
degree  of  favor  from  the  law.  It  has  com6  down  to  us  through 
a  long  series  of  ages  from  the  fountains  of  'Boman  jurispru- 
dence, with  sanctions,  guards,  and  muniments  designed  to 
secure  as  well  the  liberty  of  the  testator  as  the  peace  and 
the  welfare  of  society.  Experience  and  high  considerations 
of  public  policy  have  manifested  the  necessity  of  certain  rules 
for  its  exercise,  not  only  as  to  substantial  requirements,  but 
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afi  to  forniB  and  ceremoniaU,  and  modes  of  proof.  First,  and 
above  all,  and  ae  the  very  essence  of  the  act,  as  the  element 
which  gives  it  all  its  character  and  importance,  is  its  entire 
and  absolute  freedom,  that  independenoe  whksh  misist  aeeom- 
pany  every  voluntary  action.  So  much  is  this  regarded,  that 
it  gives  the  name  to  the  act — the  will.  When  this  is  ascer- 
tained in  a  l^al  way,  the  law  gives  it  effect  witlioiit  inquir- 
ing into  the  motives  and  reasons.  In  this  position  stupids  the 
will  made  by  Mr.  Parish  in  1842 ;  when  bis  mental  faculties 
were  sound,  his  mind  was  unclouded,  and  his  power  of  ex- 
pression perfect.  But  when  the  condition  of  the  testator^ 
mind  involves  the  inqairy  whether  the  instrument  propound- 
ed as  bis  will  really  conforms  to  his  sentiments  and  wishes, 
and  when  his  faculty  of  communication  is  so  far  gone  as  sub- 
stantially to  annihilate  the  means  of  imparting  ideas  and 
originating  the  terms  of  a  testamentary  aet,  rules  of  evidenee 
come  into  operation,  based  upon  sound  general  prinoiples 
and  considerations  of  expediency,  having  relation  to  tiie  or- 
dinary motives  of  human  action.  The  result  of  their  appU- 
cation  in  a  particular  case  m^y  seem  more  or  lees  just  or  un> 
fortunate,  but  they  cannot  be  swerved  from  to  meet  possible 
hardships,  or  be  swayed  to  and  fro  at  the  airbitrary  diaeretioa 
of  the  judge.  I  have  applied  these  principles  as  I  under- 
stand them,  to  the  case  now  before  me,  and  the  general  con- 
clusions to  which  I  have  arrived  may  thus  be  summarily 
stated. 

1.  The  will,  bearing  date  20th  September,  1843,  was  « 
valid  subsisting  testamentary  instrument  at  the  time  of  the 
decedent's  death,  and  remained  unaltered  and  unrevoked, 
except  to  the  precise  extent  and  degree  it  was  modified  by 
acts  of  the  decedent  subsequent  to  its  date. 

2.  The  decedent  by  his  attack  in  July,  1849,  was  not  per* 
manently  deprived  of  testamentary  capacity.  His  faculties, 
however,  were  enfeebled  and  impaired,  and  his  power  of 
mental  manifestation  was  greatly  affected. 

3.  In  a  case  of  this  kind  it  becomes  neeessary  to  satisfy 
f  ,                the  court,  beyond  the  mere  f actum  of  the  instrument,  that 
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its  provisions  were  the  free  expression  of  the  decedent's 
will 

4.  It  is  proper  therefore  to  inquire  whether  the  act  was 
reasonable,  natural,  and  probable ;  whether  it  was  conform- 
able to  his  known  affections  and  dispositions,  and  consistent 
with  his  previous  declarations  and  intentions ;  whether  it  was 
in  favor  of  parties  occupying  positions  of  influence^  and  who 
were  active  in  its  suggestion,  and  participated  in  its  perform- 
aDce ;  whether  the  decedent  was  dependent  upon  the  benefi- 
ciaries in  his  ordinary  habits  of  life,  and  the  management  of 
his  property  and  affairs ;  and  whether  he  was  capable  of  giv- 
ing, and  did  give  instructions,  and  ori^nate  the  provisions. 
ThroQgh  these  various  lines  of  examination  a  conclusion  may 
be  attained,  whether  there  is  or  is  not  aflStrmative  proof  in 
aid  of  the  instrument. 

6.  Placing  my  judgment  upon  these  principles,  and  their 

application  to  the  proofs,  I  have  determined  that  the  evidence 

in  respect  to  the  codicils  of  September  15th,  1858,  and  June 

16th,  1854,  does  not  justify  their  establishment:  that  in  view 

of  the  time  of  the  execution  of  the  codicil  of  August  39th, 

1849,  the  circumstances,  previous,  attendant,  and  subsequent 

—the  state  of  the  decedent's  mind  at  that^stage  of  his  disease, 

and  with  a  due  regard  to  the  subject  of  that  instrument 

.(the  dwelling-house  on  Union  Square  and  the  Wall-street 

premises),  there  is  reason   to  conclude  bpon  the  evidenoe 

that  the  provisions  of  this  codicil  were  in  harmony  with  his 


There  must  be  sentence  admitting  the  will  and  the  first 
codicil,  and  rejecting  the  other  instruments  propounded* 
The  costs  of  the  parties  will  be  paid  out  of  the  estate. 


The  pBoponent,  Joseph  Delalleld,  as  ezecatofr  and  I^gstee,  and  Mn.  FirUh, 
ailagatee,  appealed  to  the  Supreme  Court  tram  that  part  of  the  Siimg«te% 
deerae  which  rejected  the  second  and  third  codicils.  The  Supreme  Court, 
at  Qenend  Term,  affirmed  the  Surrogate's  decree,  with  opinion  hy  Davues^  J. 

An  appeal  was  then  taken  to  the  Court  of  Appeals,  where  the  judgments 
bdsw  weie  siBrmed,  with  opiidons  by  Davibs,  Sbldi&n,  and  Gottld,  13, 
Vol.  L— « 
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Those  opinionB  Bxe  here  given  from  a  dedie  to  preserve  the  nnitj  of  thie  in- 
teresting and  important  case,  and  present  it  entire  to  the  profession.  The 
cause  was  aigned  in  the  Ckrart  of  Appeals  bj  Albzakdeb  S.  iossmm,  fat 
the  appellants,  and  hj  Johk  K.  Pobxeb,  for  the  reqmndeiitBb 


Dayies^  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appellate  tribunal,  and  its  ordinary  duty  is  to 
review  the  decisions  of  the  court  from  wl^ich  appeals  lie  to 
it|  solely  on  questions  of  law.  There  is  a  class  of  cases,  how- 
ever, where  it  is  incumbent  on  us  to  review  questions  of  fact, 
and  the  present  cases  are  of  that  character.  We  are  called 
upon,  by  the  appeals  taken  therein,  to  affirm,  or  reverse,  the 
decree  of  the  surrogate  of  New  York,  which  on  appeal  has 
been  affirmed  by  the  Supreme  Court  of  the  First  Judicial 
District.  By  that  decision  the  surrogate  refused  to  admit 
to  probate  two  codicils  to  the  will  of  Henry  Parish,  deceased, 
alleged  to  have  been  made  by  him,  one  on  the  15th  of  Sep- 
tember, 1853,  and  the  other  on  the  15th  of  June,  1854. 

It  appears  that  Mr.  Parish,  while  in  conceded  health,  in 
the  full  possession  of  all  his  faculties,  and  after  much  delib- 
eration, frequent  consultation  and  discussion  with  his  counsel, 
on  the  20th  of  September,  1842,  made  and  executed  his  last 
will  and  testament.  Although  his  attention  seems  to  have 
been  afterwards,  on  several  occasions,  attracted  to  its  pro- 
visions, and  although  he  must  have  been  aware  that  the 
devise  to  his  wife  of  two  pieces  of  real  estate,  in  the  city 
of  N^w  York  (one  of  which  was  the  dwelling-house  occupied 
by  them),  had  been  rendered  inoperative  by  the  sale  of  them, 
and  although  he  was  equally  conscious  that  his  estate  had 
been  greatly  augmented,  and  was  constantly  increasing  by- 
its  annual  accumulations,  yet  while  in  health  he  intentionally 
and  deliberately  declined  to  make  any  alterations  in  its  pro- 
visions, and  for  nearly  seven  years,  notwithstanding  these  and 
other  changes,  persistently  adhered  to  it,  as  originally  framed 
and  executed.    It  is  seldom  that  so  much  intelligent  consid- 
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eration,  fizfidneae  of  purpose,  and  adherencei  to  conclnsioiiB, 
are  evinced  in  the  preparation  and  execution  of  a  will. 

On  the  19th  of  July,  1849,  Mr.  Farish,  while  in  th^  ap- 
parent enjoyment  of  full  health,  was  struck  with  an  attack 
of  paralysis,  described  by  the  physician  as  hemiplegia. 
Whether  or  not  he  had  testamentary  capacity  after  that 
period,  has  been  the  subject  of  the  elaborate  investigatioOi 
and  the  learned,  able,  and  extended  discussions  in  these  cases. 

At  the  time  the  will  of  1842  was  made,  the  testator  had 
no  child,  and  made  no  provision  for  any.  He  never  had  one. 
He  estimated  the  total  of  his  estate,  real  and  personal  then, 
to  be  $732,879.  By  this  will  he  gave  to  his  wife  $331,000, 
including  the  two  pieces  of  real  estate  subsequently  sold  bj 
him,  and  which  he  estimated  at  $23,000.  To  the  relatives  of 
his  wife  he  gave  specific  legacies  amounting  to  $96,000.  At 
the  time  of  his  attack,  although  he  had  reduced  the  provision 
made  for  his  wife,  $23,000,  by  the  sale  of  tJie  two  pieces  of 
real  estate  mentioned,  yet  he  had  increased  the  value  of  the 
New  Orleans  real  estate  given  to  her,  by  an  expenditure 
thereon  amounting  to  $21,500,  and  by  addition  to  his  fumi- 
tore,  paintings,  statuary,  silver,  &c.,  equal  to  about  the  sum 
of  $25,000,  all  which,  by  the  provisions  of  the  will,  were  given 
to  her.  He  had  therefore  kept  good  the  amount  secured 
to  Mrs.  Parish  by  the  will,  and  had  enhanced  it  in  the  man- 
ner indicated,  so  that  on  the  Ist  of  July,  1849,  it  amounted, 
according  to  his  estimate,  to  about  the  sum  of  $350,000. 

He  thus,  on  grave  deliberation,  gave  to  his  wife  and  her 
relations  nearly  two-thirds  of  his  whole  estate  as  it  then  ex- 
isted. By  his  will  he  also  gave  specific  legacies  to  various 
relatives  of  his  own  blood,  and  to  personal  friends,  amoimt- 
ing  in  the  aggregate  to  the  sum  of  $270,000,  and  then  gave 
^  vendue  cmd  remainder  of  hie  estate  to  hie  two  otdy  and 
9urming  brothers^  Daniel  Parish  and  James  Parish.  The 
smontit  they  would  have  taken,  according  to  the  testator's 
tttimate  of  his  estate,  at  the  date  of  his  will,  if  it  had  then 
taken  effect  by  his  death  (an  event  which  it  is  apparent  he 
did  not  then  contemplate  as  likely  soon  to  happen,  being 
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then  54  years  of  age,  and  in  apparent  good  healtfi),  would  be 
about  the  ram  of  $18,000  to  each,  lees  liiaa  the  amowit  of 
the  legacies  given  to  each  of  his  sistefs.  The  small  sum 
given  to  his  brothers,  in  comparison  to  the  amonnt  given  to 
others,  and  the  language  used  in  the  will,  as  applicable  to 
this  residuary  devise,  are  convincing  evidence  to  our  minds 
of  the  testator's  intention  to  give  permanency  to  the  disposi* 
tion  of  his  property  then  made  by  him,  and  of  his  expecta- 
tion  that  this  residue  would  ultimately  secure  to  his  brothers 
such  an  ample  portion  of  his  estate,  as  would  evince  his 
flcffection  for  them,  and  satisfy  them  that  their  just  and  natural 
right  to  share  in  his  estate  bad  been  fully  recognized  by  him. 
His  solicitude,  in  the  first  place,  to  make  ample  provision  for 
his  wife,  is  clearly  apparent  from  the  testimony  of  Mr. 
Havens.  He  was  not  only  derirons  <^  securing  her  such  a 
portion  of  his  estate  as  would  enable  her  to  maintain  her 
established  position  in  society,  and  supply  to  her  all  the 
wants  and  luxuries  to  which  she  had  been  accustomed,  bat 
he  was  also  anxious  that  the  provision  should  be  so  ample, 
that  a  carping  and  fault-flnding  world  should  so  esteem  it. 
As  already  observed,  by  his  will,  he  constituted  his  two 
brothers  his  residuary  devisees,  and  declared  (and  such  dec- 
laration controls  this  residuary  clause)  that  he  intends  his 
will  not  only  to  apply  to  the  property  then  owned  by  him, 
^^iut  to  aU  that  may  be  therea/ter  ctejuiredy  hy  pwrchiM^e^ 
descentj  duftrilnUiony  or  othenoise.^^ 

At  this  time  the  testator's  income  was  about  $60,000  an- 
nually, and  his  expenses  were  about  $10,000  a  year.  With- 
out any  extraordinary  expenses  or  outlays  on  his  part,  the 
testator  must  have  been  aware  that  his  estate  would  be 
augmented  by  its  natural  increase  by  about  the  sain  of 
$50,000  annually,  and  this  entirely  independent  of  the  ad- 
ditions by  profitable  investments,  and  other  uses  6f  hie 
means,  which  it  is  apparent  were  employed  by  him  to  in- 
crease his  wealth.  The  inventory  of  his  estate  made  by  hiiu 
July  1, 1849,  shows  it  had  increased  in  seven  years,  at  the 
valuation  he  then  put  upon  the  various  items  of  his  property^ 
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ibont  tbe  sum  of  $200,000 ;  and  add  thereto  the  expenditare 
en  tbe  Union  Place  property  over  and  above  his  estimate  of 
ite  value,  $53,000,  and  the  actual  increase  was  over  $250,000. 
He  was,  therefore,  well  aware,  that  by  tbe  tenns  of  his  will, 
these  angmentations  of  his  estate  would  fall  into  the  residaarj 
danae,  and  go  to  his  brothers.  Their  portion  of  his  estate, 
he  most  have  seen,  would  be  munificent,  and  such  as  brothers 
in  these  eiroumstaaces  would  naturally  expect  from  a  wealthy 
brother,  dying  without  issue,  after  making  ample  provision 
for  his  widow.  The  testator  witnessed  this  augmentation 
with  full  knowledge  of  its  destination,  and  with  the  certainty 
of  its  continuance  and  increase,  for  the  period  of  seven  years, 
without  any  intimation  of  a  change  of  his  purposes,  or  ex- 
presaing  any  wish  to  divert  it  to  different  objects. 

Bach  was  the  permanent  character  of  the  disposition  made 
by  the  testator  of  his  estate,  in  full  health,  and  such  his  final 
and  settled  purpose  in  reference  to  it,  down  to  the  time  of  his 
attack  in  July,  1849.  From  thence  till  his  death,  in  March, 
1856,  the  wife  of  the  deceased  was  hardly  ever  absent  from 
his  presence,  and  she  and  her  relatives  were  his  constant 
companions  and  attendants,  to  the  exclusion  almost  wholly 
of  his  own  relations,  with  whom,  up  to  this  period,  it  would 
appear,  he  had  always  lived  on  terms  of  intimacy  and  cor- 
diidity. 

Hr.  Parish  having  recovered  from  the  severity  of  his  attack, 
a  codicil  was  prepared  at  the  suggestion  of  Mrs.  Parish,  for 
him  to  execute,  and  which  was  executed  on  the  29th  of 
August,  1849,  whereby  the  testator  gave  to  his  wife  certain 
real  estate,  amounting  in  value  to  about  the  sum  of  $200,000. 
Ihe  learned  counsel  who  drew  this  codicil  at  the  request  of 
the  devisee,  and  superintended  its  execution,  having,  as  he 
says,  fears  that  others  might  have  doubts  of  the  testamentary 
capacity  of  the  testator,  recommended  that  it  should  be  re- 
executed  when  his  health  and  mind  should  have  improved ; 
and  it  being  supposed  that  such  improvement  had  taken 
place,  it  was  accordingly  re-executed  on  the  17th  of  Decern- 
ber,  1849. 
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In  September,  1853,  Mrs.  Parish  and  her  brother  having 
made  an  estimate  of  the?  estate  of  Mr.  Parish  as  it  then  was, 
and  valaing  the  same  at  $1,186,960,  Mrs.  Parish  drew  up 
instructions  for  the  disposition  of  about  $500,000  of  personal 
property,  and  employed  the  same  counsel  who  had  drawn 
the  codicil  of  1849,  to  prepare  another  for  Mr.  Parish  to  ex- 
ecute, disposing  of  this  amount  of  personal  estate,  all  of  which 
was  to  be  given  to  Mrs.  Parish,  except  the  sum  of  $52,000 
invested  in  stocks,  to  be  given  to  certain  charities.  It  was 
claimed  by  Mrs.  Parish  that  nearly  all  of  this  property  was 
then  here,  by  virtue  of  gifts  from  her  husband  since  his  at- 
tack, inter  vivaSj  and  the  nominal  title  to  which  had  been 
changed  by  her  from  his  name  into  hers.  This  codicil  was 
doubtless  prepared  in  consequence  of  the  suggestion  of  the 
counsel,  that  grave  doubts  were  entertained  of  the  validity 
of  these  gifts,  inter  vivas.  A  codicil  was  accordingly  pro- 
pared  (incorporating  into  it  the  codicil  of  1849),  by  which 
personal  property  amounting  to  $349,460  was  given  to  Mrs. 
Parish,  and  $50,000  to  be  divided  among  certain  enumerated 
charitable  institutions.  It  also  revoked  Hie  appointment  of 
Daniel  Parish  as  one  of  the  executors  of  the  will  of  1842,  and 
the  legacy  of  $10,000  given  to  him  by  that  will. 

On  the  loth  of  June,  1854,  a  third  codicil  was  prepared  by 
the  same  counsel  at  Mrs.  Parish's  suggestion,  and  which  was 
executed  on  that  day,  which  revoked  the  residuary  gift  and 
devise  in  the  will  of  1842  to  the  brothers  Daniel  and  James, 
and  installed  Mrs.  Parish  in  their  place  as  the  devisee  of  the 
whole  residue  of  his  estate. 

It  would  seem  from  the  testimony,  if  Mr.  Parish's  signs 
and  gestures  were  correctly  interpreted,  that  it  was  his  will, 
at  the  time  of  the  re-execution  of  the  codicil  in  December, 
1849,  to  revoke  and  annul  the  specific  legacies,  amounting  to 
the  sum  of  $130,000,  given  by  the  original  will  to  the  chil- 
dren of  his  brothers  Daniel  and  James ;  and  it  appears  he 
was  only  deterred  from  insisting  that  it  should  then  be  done, 
by  the  remark  of  the  counsel,  '^  that  he  wished  it  might  not 
then  be  done ;  that  it  would  fatigue  and  disturb  Mr.  Parish ; 
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that  it  would  require  a  great  deal  of  deliberation ;"  and  hj 
the  assurance  given  by  the  counsel  ^^  that  he  could  come  and 
do  it  at  some  other  time."  At  the  time  of  the  preparation 
and  execution  of  the  codicil  of  September,  1868,  in  the  nu- 
merous interviews  and  consultations  had  in  reference  to  it,  it 
does  not  appear  from  the  testimony  that  any  suggestion  was 
made  by  the  counsel  to  Mr.  or  Mrs.  Parish  in  reference  to 
the  revocation  of  these  legacies,  or  that  the  subject  was  al- 
luded to  by  either  Mr.  or  Mrs.  Parish.  At  the  time  of  the 
preparation  of  the  codicil  of  June,  1854,  in  an  interview 
between  Mrs.  Parish  and  the  counsel,  in  Mr.  Parish's  pres- 
ence, she  again  suggested  that  Mr.  Parish  wished  to  revoke 
diese  legacies,  and  the  counsel  understood  Mr.  Parish  as  so 
desiring ;  but  on  a  suggestion  of  the  counsel,  that  ^^  it  would 
be  harsh  to  do  so,"  the  subject  was  dropped.'  It  is  apparent, 
if  Mr.  Parish  had  a  wish  on  this  subject,  and  it  was  correctly 
understood,  it  was  not  carried  into  effect  by  those  around 
him,  and  who  were  alone  competent,  or  had  the  power  to 
impart  vigor  and  give  effect  to  his  wishes.  At  any  rate,  their 
revocation  was  not  incorporated  into  either  of  the  codicils  of 
December,  1849,  or  of  June,  1854.  It  is  therefore  undeni- 
able, tbat  if  these  codicils  expressed  a  portion  of  his  wishes 
as  to  the  disposition  of  his  property,  tbe;^  failed  to  give  ex- 
pression to  the  whole  of  them,  and  that,  as  to  this  large  sum 
of  money,  it  took  a  direction,  if  Mr.  Parish's  gestures  aod 
signs  were  correctly  interpreted,  contrary  to  his  expressed 
and  earnest  intentions ;  and  his  acquiescence  in  the  sugges- 
tions made,  if  he  did  so  acquiesce,  shows  conclusively  the 
feebleness  of  his  purposes,  and  his  ready  submission  to  the 
will  of  others. 

The  surrogate  of  New  York,  after  a  most  protracted  exam- 
ination of  witnesses,  with  the  opportunity  of  hearing,  and 
himself  taking  down  their  testimony,  carefully  weighing  and 
arranging  it  as  the  investigation  proceeded,  scrutinizing  each 
witness,  and  his  manner  on  the  stand,  with  the  great  advan- 
tage of  personally  seeing  the  intelligence,  candor,  accuracy, 
and  truthfulness  of  each ;  aided  by  the  elaborate  discussions 
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%nd  critical  analysis  of  the  facts  by  the  able  and  distingaisbed 
•eoonsel  employed  in  the  case — found  and  decided  as  matter 
of  fact  that  the  testator  had  not  testamentary  capacity  on  the 
15th  of  SeptcBLber,  185S,  or  on  the  15th  of  Jnne,  1854,  to 
make  the  two  codicils  of  those  dates  respectively,  and  tliat 
they  were  not  his  will  or  any  part  thereof,  and  he  refused  to 
admit  the  same  to  probate.  This  decree  has  been  affirmed 
by  the  genen^  term  of  the  Supreme  Court,  and  from  that 
decisi«n,  those  claiming  the  codicils  to  be  valid,  have  ap- 
pealed to  this  court. 

Brfore  proceeding  to  the  examination  of  the  facta  in  the 
present  case,  it  may  aid  us  in  arriving  at  a  correct  conclusion 
to  advert  to  a  few  rules  of  law,  which  it  is  deemed  are  well 
recognized  and  long  established. 

It  is  provided  by  the  statute  law  of  this  State,  that  ^^  all 
persons,  except  idiots,  persons  of  unsound  mind,  married 
women,  and  infants,  may  devise  their  real  estate,  by  a  last 
will  and  testament,"  duly  executed,  in  accordance  with  the 
formalities  prescribed  by  law  (2  JSev.  Staf.^  57,  §  1);  and 
that ''  every  male  person  of  the  age  of  eighteen  years  or  np- 
wards,  and  every  female  not  being  a  married  woman,  of  the 
age  of  sixteen  years  and  upwards,  of  sound  mind  and  memory, 
and  no  other,  may  give  and  bequeath  his  or  her  personal  ea* 
tate  by  will,  in  writing"  (2  £ei>.  Stat.,  60,  §  21) ;  and  the 
Statute  of  Wills  of  34  &  35  Hen.  Ym.,  declares  that  no  wiU 
of  lands  shall  be  valid  if  made  by  any  ^'  idiot,  or  by  any  per^ 
son  of  naM  Mne  memory.^'  But  competency  to  execute  a 
testament  does  not  exist,  unless  the  alleged  testator  has  reason 
and  understanding  sufficient  to  comprehend  such  an  act « 
{Swinburne  an  WUls,  part  2,  §  4 ;  Marquis  of  Wmeheaiep 
GasSj  6  £ep.y  28  a ;  Cambers  Oase,  Moore,  759 ;  JSerlert  v. 
£ow€,  1  Ok.  JS.y  12,  IS ;  Mountain  v.  jBenmHj  1  OoXy  358.) 
In  the  Marquis  of  Winchester  Case,  it  is  said  that  "  by  law 
it  is  not  sufficient  that  the  testator  be  of  memory,  when  he 
makes  his  will,  to  answer  familiar  and  usual  questions ;  but 
he  ought  to  have  a  disposing  memory,  so  that  he  is  able  to 
make  a  disposition  of  his  lands  with  understanding  and  reason, 
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«nd  tha^  is  sucb  a  memory  which  the  law  calle  sound  and 
peifeot  memory."  In  Jfotintain  v.  JSenaiett  (1  CbXy  353),  the 
Lord  Chief-Baron  said:  '^Two  things  mu8t  be  made  out,  in 
the  firat  instance,  by  those  who  support  the  will — the  formal- 
ity of  the  in^trnmenty  and  the  sanity  of  ihe  person  making  it ; 
that,  if  a  party  impeaching  a  will  relies  upoi^  actual  force 
being  used  upon  the  testator,  it  is  incumbent  on  him  to  ^boif 
it  f  and  he  adds  that  ^'  there  is  another  ground,  which,  though 
not  so  distinct  as  that  of  actual  force,  nor  so  ea^y  to  be 
preyed,  yet  if  it  should  be  made  out,  would  certainly  destroy 
the  will — ^that  is,  if  a  dominion  was  acquired  by  any  person 
over  a  pind  of  sufficient  sanity  to  general  purposes,  and  of 
sufficient  sonndness  and  discretion  to  regulate  his  affairs  in 
ginieral;  yet,  if  such  dominion  or  influence  were  acquired 
ever  him  as  to  prevent  the  exercise  of  snch  discretion,  it 
would  be  equally  inconsistent  with  the  idea  of  a  disposing 
mind."  Lord  Kbnton,  in  addressing  the  jury  in  Greenwood 
T.  Oreentoood  (3  OurUiSj  app.  2),  says:  '^I  take  it,  mind 
and  memory  competent  to  dispose  of  his  property,  when  it  i^ 
a  little  explained,  perhaps  may  stand  thus :  having  that  d^ 
gree  of  recollection  about  him  that  would  enable  him  to  look 
about  the  property  he  had  to  dispose  of,  and  the  persons  to 
whom  he  wishes  to  dispose  of  it ;  if  he  had  the  power  of  sum- 
moning up  in  his  mind  so  as  to  know  what  his  pr<^>erty  was, 
and  who  tl^ose  persons  were  that  then  were  the  objects  of  hia 
bounty,  then  he  was  competent  to  make  his  will." 

Li  Marsh  v.  2)frreU  (2  JSagg.j  122),  that  experienced  and 
learned  judge,  Sir  John  Nicholl,  said :  ^'  It  is  a  grea,t  but  not 
uncommon  error,  to  suppose,  that,  because  a  person  can  un- 
derstand a  question  put  to  him,  and  can  give  a  rational 
answer  to  snch  a  question,  he  is  of  perfect  sound  mind,  and 
is  capable  of  making  a  will  for  any  purpose  whatever; 
whereas  the  rule  of  law,  and  it  is  the  rule  of  common  sense, 
is  far  otherwise :  the  competency  of  the  mind  n^ust  be  jndge4 
of  by  the  nature  of  the  act  to  be  doqe,  from  a  consideration 
of  all  the  circumstances  of  the  case." 

The  observations  of  EBSKunc,  J.  (JIaruiood  v.  Baker^  8 
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Moore  P.  {7.,  282-290),  a  case  not  unlike  that  now  under 
consideration  in  some  of  its  leading  featares,  are  worthy  of 
note.  He  says :  '^  Bnt  their  lordships  are  of  opinion,  that,  in 
order  to  eonstitnte  a  sound,  disposing  mind,  a  testator  must 
not  only  be  able  to  understand  that  he  is  by  his  will  giving 
the  whole  of  his  property  to  one  object  of  his  regard,  but  that 
he  must  have  also  capacity  to  comprehend  the  extent  of  his 
property,  and,the  nature  of  the  claims  of  others,  whom,  by 
his  will,  he  is  excluding  from  all  participation  in  that  prop- 
erty ;"  and  he  justly  and  truthfully  adds,  "  that  the  protec- 
tion of  the  law  is  in  no  cases  more  needed  than  it  is  in  those 
where  the  mind  has  become  too  much  enfeebled  to  compre- 
hend more  objects  than  one,  and  most  especially  when  that 
one  object  may  be  so  forced  upon  the  attention, of  the  invalid 
as  to  shut  out  all  others  tliat  might  require  consideration ; 
and  therefore  the  question  which  their  lordships  propose  to 
decide  in  this  case,  is  not,  whether  Mr.  Baker  knew  when  he 
was  giving  all  his  property  to  his  wife,  and  excluding  all  his 
other  relations  from  any  share  in  it ;  but  whether  he  was  at 
that  time  capable  of  recollecting  who  those  relations  were, 
of  understanding  their  respective  claims  upon  his  regard  and 
bounty,  and  of  deliberately  forming  an  intelligent  purpose  of 
excluding  diem  from  any  share  of  his  property."  Mr.  Jus- 
tice Wasuinoton,  in  Harrison  v.  Rowan  (8  Wash.  C.  C,  885, 
886),  speaking  of  the  capacity  of  a  testator  necessary  to  a 
valid  will,  remarks :  "  He  must,  in  the  language  of  the  law, 
have  a  sound  and  disposing  mind  and  memory.  In  other 
words,  he  ought  to  be  capable  of  making  his  will  with  an 
understanding  of  the  nature  of  the  business  in  which  he  is 
engaged,  a  recollection  of  the  property  he  means  to  dispose 
of,  of  the  persons  who  are  the  objects  of  his  bounty,  and  the 
manner  in  which  it  is  to  be  distributed  between  them." 

In  Den  v.  Johnson  (2  Southard^  ^54),  the  chief-justice,  in 
charging  the  jury  on  this  point,  said,  *'  that  a  disposing  mind 
and  memory  is  a  mind  and  memory  which  has  the  capacity 
of  recollecting,  discerning,  and  feeling  the  relations,  connec- 
tions, and  obligations  of  family  and  blood ;  that,  though  it 
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has  been  sometimes  said,  as  had  been  stated,  from  the  books, 
that  if  one  could  correctly  tell  his  name,  say  the  day  of  the 
week,  or  even  ask  for  food,  it  is  a  sufficient  evidence  of  a  dis- 
posing mind ;  yet  such  sayings,  though  they  show  that  wills 
are  not  likely  to  be  set  aside  on  suggestions  of  incapacity, 
can  and  ought  to  have  bat  little  weight  with  rational  men, 
investigating  the  truth  upon  their  oaths ;  that  if,  upon  the 
whole,  they  should  be  of  opinion  that  the  mental  powers  of 
the  testatrix  were  so  far  enfeebled  and  broken  as  that  she 
could  not  miake  a  discreet  disposition  of  her  affairs  herself, 
and  that  the  will  in  question  was  devised  by  other  persons, 
and  only  assented  to  by  her  upon  being  asked,  without  the 
power  of  understanding  it,  then  they  ought  to  find  for  the 
plaintiff;''  that  is,  that  it  was  not  her  will. 

In  Boyd  v.  Ehy  (8  WaUa^  66),  Skeokant,  J.,  in  delivering 
the  opinion  of  the  court,  says :  ^^  The  great,  broad',  and  intel- 
ligible question  is,  whether  the  mind  was  restored  so  as  to  be 
sound,  whole,  compos  j  or  whether  a  portion  of  its  thinking 
and  judging  powers,  as  connected  with  the  subject  of  the 
will,  remained  mangled  and  perverted  at  the  time  of  making 
the  codicil,  so  as  to  leave  it  incapable  of  interfering  with  his 
former  disposition  of  his  estate,'  with  judgment  and  discre- 
tion.*^ In  Shropshire  v.  Reno  (5  J.  J.  Marsh.^  91),  Bobebt- 
SON,  Ch.  J.,  observed  that  the  facts  in  that  case  led  the  court 
to  the  opinion  ^'  that  the  testator  had  not  a  disposing  mind ; 
or  that,  if  he  ever  had,  it  was  not  in  a  disposing  state.  He  was 
not  superannuated,  nor  was  he  absolutely  etvUvs  or  fatuusf 
but  all  the  facts  combined  tend  to  show  that  he  had  not  a 
sound  memory,  nor  sufficient  mind,  nor  a  mind  in  a  proper 
state  for  disposing  of  his  estate  with  reason,  or  according  to 
any  fixed  judgment  or  settled  purpose  of  his  own.  This  we 
consider  the  true  test,  established  not  only  by  philosophy, 
but  by  law."  Converse  v.  Converse  (21  Vermont^  168)  lays 
down  the  rule,  ^^  that  if  the  testator,  when  he  made  the  will, 
was  capable  of  knowing  and  understanding  the  nature  of  the 
business  he  was  then  engaged  in,  and  the  elements  of  which 
the  will  was  composed,  and  the  disposition  of  his  property  as 
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therein  provided  for,  both  aa  to  the  property  he  meaat  to 
dispoee  of  by  bis  will  and  the  persons  to  whom  be  meant  to 
conyey  it,  and  the  manner  in  which  it  was  to  be  di^tribllt^ 
between  them,  then  be  possessed  a  sound  and  disposii^g 
mind  and  memory."  This  rale  was  approved  by  Bedfibi^), 
J,,  who  added:  ^^He  must  undoubtedly  retain  sufficient 
active  memory  to  collect  in  his  mind,  without  prompting, 
particulars  or  elements  of  the  business  to  be  transacted,  and 
to  hold  them  in  his  mind  a  sufficient  length  of  time  to  peiw 
ceive  at  least  their  obvious  relations  to  ea^h  other^  and  be 
able  to  form  some  rational  judgment  in  relation  to  them,'' 
In  1828,  Chancellor  Walwobte,  in  Clarke  v.  Fkher  (1  Paig^ 
171),  said :  ^'  The  general  principles  un  relation  to  the  ca- 
pacity of  a  person  to  mal^e  a  will  are  well  understood.  He 
must  be  of  sound  and  disposing  mind  and  ipemory,  bq  as 
to  be  capable  of  making  a  testamentary  disposition  of  his 
property  with  sense  and  judgment  in  reference  to  the  situ- 
ation and  amount  of  such  pnoperty,  and  to  the  relative  claims 
^  different  persons  who  are  or  might  be  the  objects  of  his 
bounty."  In  that  case  the  chancellor  reversed  the  decision  of 
the  surrogate,  which  admitted  the  will  of  John  Fisher  to  pjro- 
bate.  The  testamentary  capacity  of  John  Fisher  was  again  the 
subject  of  a  judicial  investigation  before  Yice-chanceUor  Sand- 
lord,  in  1845  and  1846  (3  Smdf.  Ch.,  351),  and  beheld  that  h^ 
had  testamentary  capacity.  This  decree  was  reversed  on  ap- 
peal by  the  chancellor,  who  held  the  will  void,  and  this  court 
on  appeal  affirmed  the  decree  of  tlie  chancellor  (2  mT*  1^.,  [2 
Comsf]  498).  It  is  stated  in  a  note  by  the  reporter,  that  a 
majority  of  this  court  were  of  the  opinion,  upon  all  the  facts, 
that  the  chancellor  had  properly  set  aside  th,^  will,  but  with- 
out passing  upon  the  question  as  to  the  degree  of  mental  ca- 
pacity necessary  to  make  a  will,  affirming  the  proposition 
that  the  testator  in  that  case  had  not  testamentary  capacity* 
Shakkulno,  J.,  said :  "  That  regarding  as  he  did  the  cases  of 
Stev^art  v.  Idy>enard  (26  Wend.j  255)  and  Blanchard  v. 
NesUe  (3  Den,^  37)  as  fixing  the  standard  of  testable  capacity 
at  any  point  above  that  of  the  idiot  and  lunatic,  the  will  can- 
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not  be  declared  ^oid  for  the  ws&t  of  a  sound  dispoBing  miiid. 
The  case  of  SiewdH  y.  lA^pmctrd  has  challenged  ititich 
discassion  in  thhl  State,  and  has  not  been  regarded  with 
fk^or  by  the  bench  or  the  bar.  The  circnmstances  tinder 
which  it  waa  heard  and  decided  on  the  part  of  the  court,  are 
snch  as  to  carry  with  it  little,  if  any,  weight  of  authority. 
In  that  case,  the  will  of  a  person  conceded  to  be  but  a  slight 
remov^  in  intellectual  power,  above  an  idiot  was,  by  the  de- 
cree of  that  court,  directed  to  be  admitted  to  probate.  The 
argument  of*  the  case  was  comtnenced  in  that  court  on  the 
Slst  of  December,  1841,  and  concluded  on  the  24th.  On  the 
81st  of  that  month,  the  last  day  of  the  oflScial  tefm  of  one* 
fourth  of  the  senate,  the  C!»e  came  up  for  decision,  and  wsed 
decided,  with  little  opportunity  for  an  examination  of  the 
fiicts,  which  the  report  says  wefe  contained  in  a  voluminous 
ease  of  upwards  of  300  pages,  and  without  the  benefit  of  any 
written  opinion,  except  that  of  Senator  Livingston  (and  which 
has  aince  been  published),  or  any  suggestions  even  from  the 
judges  of  tlie  Supreme  Court ; — 'the  only  justice  of  that  court 
being  present  by  courtesy  to  form  a  quorum,  stating  that  he 
had  no  written  opinion  to  present,  not  having  had  leisure, 
sinoe  the  argument  was  closed,  to  digest  the  facts  of  the  case^ 
m  even  to  read  the  numerous  authorities  which  had  been 
dted,  amounting  to  nearly  or  quite  a  hundred  cases,  and  he 
declined  to  deliver  an  opinion.  Senator  Yrbplanok  orally 
stated  his  retoons  for  ii9va!«al,  and  thereupon  the  court,  com- 
posed exclusively  of  senators,  by  a  vote  13  to  6,  reversed  the 
decree  of  the  efaaneellor,  which  aflSrmed  the  judgment  of  the 
eireuit  judge,  who  affirmed  the  decree  of  the  surrogate  refus- 
ing to  admit  the  will  to  probate ;  and  the  court,  by  a  vote  of 
11  to  8,  made  a  decree  directing  the  will  to  be  admitted  to 
probate.  After  the  breaking  up  of  the  court,  the  learned 
opinions  of  t^o  of  tiie  senators  who  voted  to  reverse  the  de- 
cree of  the  three  courts  below  were  published,  and  appear 
in  our  reports;  but  they  must  be  regarded  as  containing  the 
viewB  of  the  distinguished  senators,  and  not  those  of  tite 
ceurt    We  fully  concur  in  what  is  said  by  Mr.  Justice 
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Olbbxs  in  Thompson  y.  Thompson  (21  Barb.^  116),  that 
^^  the  opinions  of  theee  learned  and  dietingaished  eenators  in 
this  case  are  not  binding  authority."  It  was  not  an  inappro- 
priate commentary  upon  this  case  to  add,  that  sabsequent  to 
the  decision  of  the  Court  of  Errors,  in  an  action  of  ejectment 
in  the  Superior  Court  of  New  York,  before  Chief-justice 
Oakley  and  a  jury,  the  jury,  under  instructions  from  the 
court,  found  that  this  same  Alice  Lispenard  was  an  idiot, 
and  had  no  testamentary  capacity,  thus  annulling  this  same 
will  as  to  real  estate.  This  verdict  was  rendered  after  a  pro- 
tracted investigation,  and  the  examination  of  a  large  number 
of  witnesses.  Blancha/rd  v.  Nestle  (3  Den.y  87)  was  decided 
in  the  Supreme  Court  in  1846,  and  affirmed  the  doctrine  of 
Stewart  v.  Lispenard^  and  mainly  on  the  authority  of  that 
case,  that  mere  imbecility  of  mind  in  a  testator,  however 
great,  will  not  avail  against  his  will,  provided  he  be  not  an 
idiot  or  a  lunatic.  In  Stanton  v.  Weatherwax  (16  Barb,y  259) 
the  Supreme  Court  of  the  Fifth  District  reversed  a  judg- 
ment of  the  surrogate,  in  which  he  applied  to  the  testator 
the  rule  in  reference  to  idiots  and  imbeciles,  as  stated  and 
illustrated  in  the  Lispenard  case.  The  court  say,  that  ^'  per- 
haps the  unsoundness  of  the  testator's  mind  extended  to  so 
many  subjects,  and  perverted  his  judgment  in  relation  to  so 
many  topics  as  to  obscure  and  distort  his  entire  mental  facul- 
ties, and  to  amount  to  a  general  unsoundness  of  mind,  which 
would  entirely  incapacitate  him  from  making  a  rational  or 
valid  disposition  of  his  property." 

In  Newhouse  v.  Godwin  (17  Barb.y  236),  Strong,  J.,  thinks 
the  rule  established,  referring  to  the  Lispenard  case,  and 
Blanchard  v.  NesUe^  that  the  willa  of  excessively  weak  per- 
sons,— and  by  those  he  says  he  means  persons  of  the  lowest 
degree  of  mental  capacity,  where  there  is  a  glimmer  rather 
than  light, — are  to  be  sustained ;  and  he  says  ^  we  must  sub- 
mit to  it,  whatever  may  be  our  opinion  as  to  its  necessity, 
propriety,  or  expediency."  This  court,  in  two  late  cases  un- 
der its  consideration  {Bud  v.  McGregor^  and  in  the  MaUer 
qf  iheWm  of  Richard  Ustick),  has  not  considered  this- rule 
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as  of  obligatory  force  upon  it,  bat  has  been  disposed  to  give 
the  language  nsed  in  the  statute  its  natural  and  obvious  im- 
port and  meaning.    We  have  held  that  it  is  essential  that 
the  testator  has  sufficient  capacity  to  comprehend  perfectly 
the  condition  of  his  property,  his  relations  to  the  persons  who 
were,  or  should,  or  might  have  been  the  objects  of  his  bounty, 
and  the  scope  and  bearing  of  the  provisions  of  his  will.    He 
most,  in  the  language  of  the  cases,  have  sufficient  active 
memory  to  collect  in  his  mind,  without  prompting,  the  par- 
ticulars or  elements  of  the  business  to  be  transacted,  and  to 
hold  them  in  bis  mind  a  sufficient  length  of  time  to  perceive 
at  least  their  obvious  relations  to  each  other,  and  be  able  to 
form  some  rational  judgment  in  relation  to  them.    A  testa- 
tor who  has  sufficient  mental  power  to  do  these  things  is, 
within  the  meaning  and  intent  of  the  Statute  of  Wills,  a  per- 
son of  sound  mind  and  memory,  and  is  competent  to  dispose 
of  his  estate  by  will. 

We  are  next  to  consider  upon  whom  the  law  casts  the 
burden  of  establishing  the  will  of  a  deceased  person.  The 
party  producing  the  paper,  or  the  proponent  of  a  will,  makes 
the  allegation  that  it  is  the  will  or  the  wish  of  a  free  and 
competent  testator,  and  the  onvsprobandi  is  upon  the  party 
propounding  the  alleged  testamentary  paper.  The  conscience 
of  the  court  is  to  be  satisfied  by  the  party  setting  up  the  will, 
that  it  is  the  will  of  a  free  and  capable  testator.  This  clearly 
recognized  rule  is  well  expressed  by  Parkb,  B.,  \jx  delivering 
the  judgment  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  Scarry  v.  BuUin  (1  CuH.^  637 ;  2  Moore  P.  C,  480), 
vhere  he  says :  ^^  The  rules  of  law,  according  to  which  cases 
of  this  nature  are  to  be  decided,  do  not  admit  of  any  dis- 
pute, and  they  have  been  acquiesced  in  on  both  sides.  These 
rnles  are  two  :  the  first,  the  onus  prdbandi^  lies  in  every  case 
^pon  the  party  propounding  the  will,  and  he  must  satisfy 
the  coiigcience  of  the  court  that  the  instrument  so  propounded 
w  the  last  will  of  a  free  and  capable  testator."  Again :  "  In 
^  pases,  this  onus  prdbandi  is  imposed  on  the  party  pro- 
pounding a  will."    In  the  late  case  of  Broming  v.  Bvdd  (6 
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Moore  P.  O.^  480),  the  same  learned  judge  said:  ^'Theit 
lordships  hare  to  apply  to  the  facts  of  the  case  the  establish- 
ed mle  on  this  subject  laid  down  in  Parke  y.  OUaM  (3  PhU^ 
828),  and  fnlly  explained  in  die  case  of  Barry  v.  BvUvn  (S 
Moore  P,  G^  480),  viz.,  that  the  burden  of  proof  lies  upon 
the  party  propounding  a  will,  and  that  a  court  of  probate  is 
not  to  pronounce  in  its  favor  unless  it  is  judicially  satisfied 
that  the  instrument  propounded  is  the  last  will  of  a  free  and 
eapable  testator." 

In  PcmUm  ▼.  WiUiatM  (2  OuH.^  530 ;  2  Notee  of  Casea^ 
supplement,  21-29),  certain  papers  propounded  a^  the  will 
and  codicils  of  a  party  deceased,  opposed  on  the  grounds  of 
forgery  and  fraud,  were  pronounced  for  by  the  Prerogative 
Oourt,  but  with  great  doubt  and  difficulty.  That  sentence 
was  reversed  by  the  judicial  committee  of  the  Privy  Council, 
further  evidence  having  been  admitted.  Lord  Bbouoham,  in 
delivering  the  opinion  (2  Notes  of  Gaeee^  supplement,  29), 
said :  ^^  It  is  of  itself  not  immaterial  to  consider  that  the  con- 
tention of  thoee  who  are  setting  up  these  papers  is  incum- 
bered with  so  much  difficulty ;  for  whether  the  question  arises 
between  a  will  and  an  alleged  intestacy,  or,  as  in  the  present 
ease,  between  one  will  and  another  of  a  prior  date,  the  proof 
being  upon  the  party  propounding  any  testamentary  writing, 
the  course  of  administration  directed  by  the  law  is  to  prevail 
against  him  who  cannot  satisfy  the  conscience  of  the  court 
of  probate  that  he  has  established  a  will,  or  the  prior  instru- 
ment which  is  liable  to  no  doubt,  is  to  be  established  in 
preference  to  the  posterior  one,  which  cannot  be  so  proved 
to  speak  the  testator's  intentions,  as  to  leave  the  court  in  no 
doubt  that  it  declares  those  intentions.  There  is  no  duty  cast 
upon  the  court  to  strain  after  probate,  and  to  grant  it  where 
grave  doubts  remain  wholly  unremoved,  and  great  difficol- 
ties  oppose  themselves  to  our  progress,  which  we  are  quite 
unable  to  surmount."  Again,  he  says :  ''  It  may  suffice  to 
say,  that  the  proof  eminently  lies  on  him  who  sets  up  a  will ; 
and  further,  that  it  is  more  fatal  than  to  his  adversary  if  fae 
leaves  difficulties  entirely  without  explanations."    He  adds : 
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''It  is  mnch  less  material  that  those  who  seek  to  impeach  a 
testamentaiy  instrament  should  be  unable  to  explain  certain 
things  in  their  case,  and  should  be  forced  to  admit  that  their 
argament  is  not  in  every  point  consistent  with  all  the  facts, 
than  that  they,  who  seek  to  establish  the  will,  should  give  no 
rational,  consistent,  or  intelligible  solution  of  those  difficulties 
which  incumber  their  suppositions,  and  obstruct  the  path 
towards  the  conclusion  they  would  have  us  arrive  at. .  .  .  We 
are  of  the  opinion  that  grave  suspicions  rest  upon  material 
parts  of  the  case,  which  it  was  necessary  should  be  removed 
before  probate  could  be  given,  and  that  they  have  not  been 
removed;  that  the  testimony  of  the  witnesses  relied  upon 
does  not  counteract  the  weight  which  the  undoubted  facts  of 
the  transaction  fling  into  the  other  scale — nay,  that  there  is 
no  great  difficulty  in  reconciling  much  of  that  testimony,  in- 
deed all  its  most  important  portion,  with  the  undisputed  facts 
to  which,  upon  a  superficial  view,  it  might  seem  repugnant." 
In  Baker  v.  Batt  (3  Moore  P.  CI,  317),  Parke,  B.,  said : 
"No  rale  has  been  acted  upon  in  the  court  below  which  has 
not  been  long  observed,  not  only  in  the  ecclesiastical  courts, 

bat  those  of  common  law For  if  the  party  upon  whom 

the  burden  of  the  proof  of  any  fact  lies,  either  upon  his  own 
case,  where  there  is  no  conflicting  testimony,  or  upon  the 
balance  of  evidence,  fails  to  satisfy  the  tribunal  of  the  truth 
of  the  proposition  which  he  has  to  maintain,  he  must  fail  in 
his  Boit,  and  that  in  a  court  of  probate  where  the  onue  pro- 
lomdi  most  undoubtedly  lies  upon  the  party  propounding  the 
win,  if  the  conscience  of  the  judge,  upon  a  careful  and  accu- 
nte  consideration  of  all  the  evidence  on  both  sides,  is  not 
judicially  satisfied  that  the  paper  in-  question  does  contain 
the  last  will  and  testament  of  the  deceased,  the  court  is  bound 
to  pronounce  its  opinion,  that  the  instrument  is  not  entitled 
to  probate ;  and  it  may  frequently  happen  that  this  may  be 
the  result  of  an  inquiry,  in  cades  of  doubtful  competency  in 
particular,  without  ^e  imputation  of  wilful  perjury  on  either 
side;  or  it  may  be,  the  judge  may  not  be  satisfied  on  which 
nde  the  perjury  is  committed,  or  whether  it  certainly  exists.'* 
Vol.  L— 10 
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The  same  rule  is  distinctly  recognized  and  esianciated  bj 
the  Supreme  Court  of  Massachusetts,  in  Orovonmshidd  ▼. 
Orowninshidd  (2  Oray^  526).  It  was  there  held,  in  accord- 
ance  with  the  umverBal  rule,  that  the  burden  of  proving  the 
sanity  of  the  testator  is  upon  him  who  offers  the  will  for 
probate,  and  this  burden  does  not  shift  upon  evidence  of  his 
sanity  being  given  by  the  subscribing  witnesses.  Thomas,  J., 
in  an  able  and  learned  opinion,  says :  ^^  When  one  dies  own- 
ing real  and  personal  estate,  the  law  fixes  its  descent  and 
distribution.  Under  certain  conditions,  however,  it  gives  to 
such  owner  the  power  to  make  a  disposition  of  his  property, 
to  take  effect  after  his  death.  This  is  done  by  a  last  will  and 
testament  To  make  such  will,  certain  capacities  are  requi- 
site in  the  maker,  and  certain  formalities  for  its  due  execu- 
tion  When,  therefore,  a  will  is  offered  for  probate,  to 

establish  it,  to  entitle  it  to  such  probate,  it  must  be  shoyn 
that  the  supposed  testator  had  the  requisite  legal  capacities 
to  make  the  will ;  to  wit,  that  he  was  of  full  age  and  of  sound 
mind,  and  that  in  making  it  the  requisite  formalities  have 
been  observed.  The  heirs-at-law  rest  securely  upon  the  stat- 
utes of  descent  and  distributions  until  some  legal  act  has  been 
done  by  which  their  rights  under  the  statutes  have  been  lost 

or  impaired Upon  whom,  then,  is  the  affirmative »    The 

party  offering  the  will  for  probate  says  in  effect.  This  instru- 
ment  was  executed  with  the  requisite  formalities,  by  one  of 
full  age  and  of  sound  mind, — and  he  must  prove  it ;  and  this 
is  to  be  done,  not  by  sliowing  merely  that  the  testament  was 
in  writing — that  it  bears  the  signature  of  the  deceased,  and 
that  it  was  attested  in  his  presence  by  three  witnesses ;  but 
also  that  it  was  signed  by  one  capable  of  being  a  testator, 
one  to  whom  the  law  had  given  the  power  of  making  dispoei- 
tion  of  his  property  by  will."  The  learned  judge  further 
adds :  ^^  There  are  strong  reasons  why  the  same  presumption 
as  to  sanity  should  not  attach  to  wills  as  to  deeds  in  ordinary 
contracts.  Wills  are  supposed  to  be  made  in  esetremia.  In 
point  of  fact,  a  large  proportion  of  them  are  made  when  the 
mind  is  to  some  extent  enfeebled  by  sickness  or  old  age.    It 
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iB  for  this  reason  that  the  execntion  of  the  will  and  the  proof 
of  its  execution  are  invested  with  more  solemnity,  the  statute 
lequiring  it  to  be  attested  by  tliree  or  more  competent  wit- 
nesses ;  making  void  all  beneficial  devises,  legacies,  or  gifts 
to  such  interested  witnesses,  and  requiring  the  presence  of 
ths  three  in  probate  court  lor  its  proof."  In  conclusion,  he 
says:  '^On  the  whole  matter,  we  are  of  opinion  that  where 
a  will  is  offered  for  probate,  the  burden  of  proof  in  this  com- 
monwealth is  on  the  e^ceeutor  or  other  persons  seeking  pro* 
bate,  to  show  that  the  testator  was,  at  the  time  of  its  execu- 
tion, of  sound  mind ;  that  if  the  general  presumption  of  sanity 
applicable  to  other  contracts  is  to  be  applied  to  wills,  it  does 
not  change  the  burden  of  proof;  that  the  burden  of  proof 
doss  not  shift  in  the  progress  of  the  trial,  the  issue  through- 
oat  being  one  and  the  same ;  and  that  if,  upon  the  whole 
oridenoe,  it  is  left  uncertain  whether  the  testator  was  of 
fioond  mind  or  not,  then  it  is' left  uncertain  whether  there 
vas  under  the  statute  a  person  capable  of  making  the  will, 
and  the  will  cannot  be  proved." 

We  have  quoted  thus  largely  from  this  opinion,  for  the 
reason  that  it  is,  to  our  mind,  one  of  the  most  able  and  satis- 
factory upon  the  points  under  consideration  in  this  case  with 
which  we  have  met  It  is  most  carefully  considered,  ably 
masoned,  and  fully  sustained  by  authority.  Its  results  com- 
mand onr  entire  assent.  (See,  also,  Quick  v.  Masons  22  Maine^ 
<38 ;  OiOey  v.  CiUey,  84  Id.,  162 ;  WdUU  v.  Hodgson,  2  Aik., 
56;  1  Powdi  on  DemseSj  Jarman's  ed.,  81 ;  Neujihoum  v. 
Oodwin,  8;upra;  Clarke  v.  Sawyer,  mpra^  In  this  connec- 
tion, it  may  be  well  to  add  a  few  remarks  from  the  opinion 
of  Mr.  Justice  Esskikb,  in  the  case  of  Harwood  v.  Baker  (3 
JKwe  P.  C,  382).  Hey  are  in  point,  and  lay  down  with 
Accuracy  the  principles  which  should  govern  us  in  the  ex- 
amination of  the  evidence  in  this  cause.  He  says :  ^^  Keeping 
in  mind  the  principle,  that  in  all  cases  the  party  propounding 
the  will  is  bound  to  prove  to  the  satisfaction  of  the  court  that 
the  paper  in  question  does  contain  the  lost  will  and  testament 
of  the  deceased,  and  that  this  obligation  is  more  especially 
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cast  upon  him  when  the  evidence  in  the  case  showB  that  the 
mind  of  the  testator  was  generally,  about  the  time  of  the 
execution,  incompetent  to  the  exertion  required  for  such  a 
purpose ;  and  further,  keeping  in  mind  that  the  disposition 
in  question  was  not  in  accordance  with  any  purpose  delib- 
erately formed  before  his  mind  became  enfeebled  by  disease, 
we  come  to  the  examination  of  the  witnesses  whose  evidence 
is  relied  on  as  proving  that  at  the  time  of  executing  the  will 
in  question,  he  was  fully  competent  to  form,  and  did  delib- 
erately form,  the  intention  of  leaving  to  his  wife  the  whole 
of  his  property." 

It  seems  to  us  that  these  cases  fully  establish  the  following 
propositions : 

1.  That  in  all  cases  the  party  propounding  the  will  is  bound 
to  prove  to  the  satisfaction  of  the  court  that  the  paper  in 
question  does  declare  the  will  of  the  deceased ;  and  that  the 
supposed  testator  was,  at  the  time  of  making  and  publishing 
the  document  propounded  as  his  will,  of  sound  and  disposing 
mind  and  memory. 

2.  That  this  burden  is  not  shifted  during  the  progress  of 
the  trial,  and  is  not  removed  by  proof  of  the  factum,  of  the 
will,  and  the  testamentary  competency  by  the  attesting  wit- 
nesses, but  remains  with  the  party  setting  up  the  will. 

3.  That  if,  upon  a  careful  and  accurate  consideration  of  all 
the  evidence  on  both  sides,  the  conscience  of  the  court  is  not 
judicially  satisfied  that  the  paper  in  question  does  contain 
the  last  will  of  the  deceased,  the  court  is  bound  to  pronounce 
its  opinion  that  the  instrument  is  not  entitled  to  probate. 

4.  That  when  it  is  sought  to  establish  a  posterior  will,  to 
overthrow  a  prior  one  made  by  the  testator  in  health,  and 
under  circumstances  of  deliberation  and  care,  and  which  is 
free  from  all  suspision,  and  when  the  subsequent  will  was 
made  in  enfeebled  health,  and  in  hostility  to  the  provisions 
of  the  first  one ;  in  such  case  the  prior  will  is  to  prevail,  un- 
less he  who  sets  up  the  subsequent  one  can  satisfy  the  con- 
science of  the  court  of  probate  that  he  has  established  a  will. 
And  also  the  prior  will  is  to  prevail,  unless  the  subsequent 
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one  18  80  proven  to  speak;  the  teetator's  intentionB,  as  to  leave 
no  donbt  that  it  does  so  speak  them, 

5.  That  it  is  not  the  duty  of  the  court  to  strain  after  pro- 
bate, nor  in  any  case  to  grant  it,  where  grave  doubts  remain 
nnremoved,  and  great  difficulties  oppose  themselves  to  so 
doing. 

6.  That  the  heirs  of  a  deceased  person  can  rest  securely 
upon  the  statutes  of  descents  and  distributions,  and  that  the 
rights  thus  secured  to  them  can  only  be  divested  by  those 
claiming  under  a  will  and  in  hostility  to  them,  by  showing 
that  the  will  was  executed  with  the  formalities  required  by 
law,  and  by  a  testator  possessing  a  sound  and  disposing 
mind  and  memory. 

The  maxim.  Qui  se  scripsU  hosredeniy  has  imposed  by  law 
an  additional  burden  on  those  claiming  to  establish  a  will 
under  circumstances  which  call  for  the  application  of  that 
rule,  and  the  court  in  such  a  case  justly  requires  proof  of  a 
more  clear  and  satisfactory  character.  Such  a  condition  is 
exhibited  by  the  testimony  in  the  present  case.  The  two 
codicils  under  consideration  were  exclusively  for  the  benefit 
of  Mrs.  Parish,  with  the  exception  of  the  charitable  gifts ;  and 
althongh  they  were  not  actually  written  by  her,  yet  they 
were  drawn  up  at  her  suggestion, .  upon  her  procurement, 
and  by  counsel  employed  by  her.  She  prepared  and  gave 
the  instructions  for  them,  and  in  judgment  of  law  they  must 
he  regarded  as  written  by  herself:  Faxsit  per  (Mum^facit  per 
M.  The  rule  which  should  govern  the  court  in  such  a  case 
IB  enunciated  in  Barry  v.  BuHin  (1  Owrt,^  637).  It  is  there 
ttid,  that  if  a  party  writes  or  prepares  a  will  under  which  he 
takes  a  benefit,  that  it  is  a  circumstance  which  ought  gener- 
flfly  to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to 
be  Tigilant  and  jealous  in  examining  the  evidence  in  sup- 
port of  the  instrument,  in  favor  of  which'  it  ought  not  to 
pronounce  unless  the  suspicion  is  removed,  and  it  is  judicially 
Batifified  that  the  paper  propounded  does  express  the  true 
^1  of  the  deceased.  By  the  civil  law  such  a  will  was  ren- 
dered void,  and  it  may  be  well  doubted  whether  we  have 
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acted  wisely  in  departing  from  its  juflt  and  rational  provi- 
Bions  in  this  respect ;  and  it  is  well  said  bj  the  court,  in 
OrispeU  v.  Dubois  (4  Barb,^  393),  that,  though  this  rnle  of 
the  ciril  law  has  not  been  adopted  in  our  coorts,  yet  they  do 
demand  satisfactory  proof  in  such  cases  that  the  party  exe- 
cuting the  will  clearly  understood  and  freely  intended  to 
make  that  disposition  of  his  property  which  the  instrument 
purports  to  direct.  The  doctrine  is  well  stated  in  Parke  v. 
OUaU  (2  PhiU.^  328),  that  '^  where  a  person  who  prepares 
the  instrument  and  conducts  the  execution  of  it,  is  himself  an 
interested  person,  propriety  and  delicacy  would  infer  that  he 
should  not  conduct  the  transaction." 

In  this  case,  conceding  that  Mr.  Parish  had  some  mind,  it 
must  also  be  conceded  that  it  was  greatly  enfeebled ;  and  it 
is  undeniable  that  he  was  very  much  in  the  power  of  those 
by  whom  he  was  surrounded,  unable  to  communicate  except 
by  their  aid  and  through  their  interpretation,  and  in  answ^ 
to  questions  which  they  saw  fit  to  make,  and  by  assenting  to 
or  dissenting  from  such  suggestions  as  were  made  to  him. 
Mrs.  Parish  was  for  all  purposes  his  only  channel  of  commu- 
nication, and  his  sole  intei^preter,  and  the  only  person  from 
whom  all  suggestions  fruitful  of  resalts  came ;  and  it  follows, 
conceding  she  might  not  have  been  the  actual  scrivener,  or 
even  not  the  employer  as  principal  of  the  scrivener,  that  the 
same  rule  should  apply  as  in  cases  when  the  scribe  is  the 
chief  beneficiary  under  the  will.  "  The  reason  of  this  rule 
would  require  that  these  codicils  should  be  fortified  and  sup- 
ported to  the  same  extent,  and  in  the  same  way,  as  if  she  had 
drawn  them  herself. 

Having,  as  we  think,  distinctly  and  satisfactorily  ascer- 
tained the  principles  of  law  which  should  govern  courts  in 
the  determination  of  testamentary  cases,  and  which  we  haye 
been  thus  careful  to  announce  as  safeguards  for  the  protection 
of  the  community,  we  now  proceed  to  the  application  of  those 
principles  to  the  testimony  in  the  present  case.  Such  an  ex- 
amination must  necessarily  in  this  discussion  be  confined  to 
its  more  salient  parts.    The  testimony  occupies  three  octavo 
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▼olnmcB,  and  a  brief  reference  to  that  portion  of  it  deemed  the 
most  significant  is  all  that  can  be  done  here.  We  shall  now 
r^ard  this  conrt  for  the  pnrpose  of  such  investigation,  as 
sitting  as  the  primary  tribunal,  before  which  the  application 
may  be  considered  as  pending,  to  admit  to  probate  the  two 
codicils  in  controversy.  If  it  shall  be  found  that  the  testi- 
mony is  of  snch  a  character  that  no  donbt  remains  that  the 
two  papers  propounded  express  the  will  of  a  free  and  capable 
testator,  then  the  codicils  must  be  admitted  to  probate.  If, 
however,  the  conscience  of  the  court,  upon  a  careful  and  ac- 
curate consideration  of  all  the  evidence  on  both  sides,  is  not 
judicially  satisfied  that  the  papers  in  question  do  contain  the 
last  will  and  testament  of  the  deceased,  the  court  is  bound  to 
pronounce  its  opinion  that  the  instruments  are  not  entitled  to 
probate. 

It  is  impossible,  within  any  reasonable  or  practicable  limits, 
to  review  in  detail  the  mass  of  testimony  taken  in  the  present 
case.  A  very  large  portion  of  it  is  occupied  with  the  opinions 
of  many  highly  intelligent  and  respectable  gentlemen,  hav- 
ing more  or  less  opportunities  for  observation  of  the  mental 
vigor  of  Mr.  Parish  after  his  attack,  and  their  conviction 
that  he  understood  what  was  said  to  him,  by  signs  and  ges- 
tures, and  in  some  instances  by  the  use,  as  they  understood 
him,  of  the  monosyllables  "  yes"  and  "  no,"  thereby  commu- 
nicating his  thoughts  and  wishes  to  those  around  him. 
Opinions  of  witnesses,  however  respectable,  can  only  have 
weight  and  value  when  accompanied  with  the  facts  upon 
which  they  are  based,  and,  having  the  facts,  it  is  for  the  jury, 
or  the  tribunal  called  upon  to  scan  and  consider  the  testi- 
mony, to  see  if  the  conclusions  and  opinions  of  the  witnesses 
are  sustained  by  the  facts  detailed  by  them.  Opinions  with- 
out facts  are  of  but  little  importance.  (Clarke  v.  Sawyer^ 
SSandf.  Ch.,  851 ;  Oilley  v.  Oillet/^  supra;  De  Witt  v.  Barly^ 
17  JT.  T.  [3  Smithl  340.) 

We  shall  advert  only  to  such  portions  of  the  testimony  as 
have  impressed  our  minds  as  of  peculiar  significance,  and 
have  led  us  irresistibly  to  the  conclusions  at  which  we  have 
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arrived.  Before  doiug  this,  however,  it  Ib  well  to  consider 
for  a  moment  the  condition  in  life,  the  associations,  and 
social  position  of  Mr.  Parish  previous  to  the  attack  in  July, 
1849.  We  have  a  full  and  minute  account  of  his  life  from 
his  youth  upward.  It  seems  to  have  been  peculiarly  blame- 
less and  free  from  reproach.  The  breath  of  scandal  never 
tarnished  his  fair  name,  and  his  conduct  seems  to  have  been 
in  the  highest  degree  circumspect,  and  such  as  became  a 
gentleman  of  the  most  fastidious  tastes  and  refined  associa- 
tions. In  1829,  occupying  then  a  high  social  position,  and 
having  accumulated  a  fortune  which  was  then  deemed  ample 
and  large,  he  was  married  to  Miss  Susan  Maria  Delafield. 
She  was  an  accomplished  lady,  moving  in  the  highest  social 
circles  of  the  city,  and  of  a  family  distinguished  by  the  intel- 
lectual vigor  of  its  members,  and  by  the  high  professional 
position  of  her  distinguished  brothers.  To  this  circle  Mr. 
Parish  was  welcomed  with  cordiality  and  affection.  It  is 
proven  in  the  case  that  her  mother  loved  him  as  a  son,  and 
her  brothers  regarded  him  as  a  brother.  For  twenty  years 
Mr.  Parish  lived  and  moved  in  this  circle  and  with  these  as* 
sociations,  ^'  sans  jpeur  et  sans  reproche.^^  He  gained  upon 
the  affections  and  the  respect  of  his  wife^s  family,  and  its 
members  seem  to  have  been  his  most  intimate  friends  and 
constant  associates  ;  and  their  friendship  and  attachment  to 
him  were  apparently  never  weakened,  but  greatly  strength- 
ened. His  house  was  the  abode  of  hospitality,  and  at  his 
table  and  at  his  feasts  were  gathered  the  most  refined,  polite, 
and  intellectual  of  New  York  society.  Mr.  Kernochun,  his 
life-long  associate  and  intimate  friend,  his  almost  daily  com- 
panion from  boyhood  until  the  hour  of  his  death ;  with  bet- 
ter and  fuller  opportunities  of  knowing  him  than  any  other 
man  (except  perhaps  his  brother  Daniel),  and  most  compe- 
tent from  his  intelligence  and  acquaintance  with  men  to  form 
an  accurate  and  reliable  judgment,  says  of  him,  ^'  he  was  the 
most  placid  and  unexcitable  man  I  ever  knew,  of  great  self- 
xespect,  and  great  command  of  temper."  Dr.  Delafield  says, 
^^he  was  of  studious  courtesy  and  propriety  of  demeanor.'' 
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OoL  Richard  Delafield  says,  ^^  his  manners  were  mild,  gentle, 
and  nnmffled."  Mr.  Henry  Delafield,  who  knew  him  inti* 
mately,  from  residing  part  of  every  year  in  the  same  house 
with  him  for  twenty,  years,  says  ^^he  was  exceeding  affable 
and  courteous."  And  Dr.  Taylor,  the  eminent  rector  of 
Grace  Ohurch,  where  Mr.  Parish  constantly  worshipped  for 
more  than  twenty  years,  and  who  was  on  terms  of  intimate 
association  with  him,  says :  ^^  His  conduct  was  marked  most 
decidedly  by  great  self-respect  and  strict  observance  of  de- 
comm,  and,  in  his  intercourse  with  others,  great  courtesy 
and  affability  of  manner."  This  was  the  daily  walk  and 
carriage,  and  such  the  estimate  of  the  gentlemanly  bearing 
of  Henry  Parish,  up  to  July  19, 1849. 

How  utterly  changed  did  he  become  after  that  day,  is  con- 
doaiyely  established  by  the  uncontradicted  testimony  of 
many  witnesses.  We  shall  only  advert  to  a  few  of  the  most 
remarkable  and  striking  incidents,  indicating  unmistakably 
die  total  transmutation,  from  that  day,  of  his  character  and 
kabits.  The  review  is  painful  and  would  willingly  be  omit* 
ted.  In  the  view  we  take  of  this  case,  it  is  quite  controlling, 
and  it  cannot  therefore  be  avoided.  The  facts  narrated  show 
the  changed  man,  and  the  inferences  to  be  drawn  from  them 
are  conclusive.  In  March,  1850,  as  related  by  Dr.  Taylor, 
this  scene  occurred  at  Mr.  Parish's  house  after  he  had  ad- 
ministered the  communion  to  Mr.  and  Mrs.  Parish  and  their 
attendant  Mary  Ann  Greene.  As  Dr.  Taylor  was  going 
away,  Mrs.  Parish  took  out  of  her  pocket  three  go14  pieces  of 
ti  each,  and  handed  them  to  Mr.  Parish  to  be  given  by  him 
to  Dr.  Taylor.  Then  "  Mr.  Parish  evinced  strong  displeasure 
hy  his  looks  and  contemptuous  mode  of  expression,  frowning, 
^d  saying  *  yah,  yah,  yah,'  shaking  his  head  at  Mrs.  Parish, 
wjolding  in  his  way,  and  refusing  to  hand"  Dr.  Taylor  the 
nioney.  She  smiled  and  said,  "  give  it  to  the  doctor."  He 
|hrew  the  money  back  to  her,  it  fell  on  the  floor — she  picked 
It  up  and  gave  it  to  the  doctor,  and  he  left. 

The  interview  between  Mr.  Parish  and  Mr.  Daniel  Parish 
^  the  house  in  D^ember,  1850,  furnishes  another  striking 
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illustration  of  the  change  in  Mr.  Parish's  manners  and  char- 
Ikcter.  The  testimony  clearly  shows  that  the  brothers  Henry 
and  Daniel  had  ever  lived  together  on  terms  of  more  than 
ordinary  fraternal  intimacy.  Daniel  was  the  younger  broth- 
er, and  had,  in  early  life,  been  taken  from  home  by  him, 
and  associated  with  him  in  business,  and  had  thus  opened  np 
to  him  his  subsequent  laudable  career.  We  cannot  see  that 
any  cloud  had  ever  obscured  their  firiendly  regard  for  each 
other,  and  as  their  natures  seem  to  have  been  peculiarly  un- 
demonstrative, we  have  but  few  evidences  of  outward  mani- 
festations of  their  interest  in,  or  affection  for  each  other,  ex- 
cept as  we  gather  them  from  circumstances.  We  cannot 
fail  to  see,  however,  underneath  a  calm  and  unruffled  exte- 
rior, a  deep  current  of  warm  affection  for  each  other,  and 
Henry  manifested  this  feeling  towards  his  brother  Daniel  on 
many  marked  occasions.  His  sympathy  for  his  brother,  at 
the  period  of  his  pecuniary  losses,  and  the  delicate  and  inof- 
fensive way  in  which  Henry  contributed  from  his  own  means 
to  repair  them,  may  be  cited  as  evidences  of  his  warm  feel- 
ings for  and  interest  in  Daniel  and  his  family.  We  see  no 
reliable  evidence  in  the  case,  that  any  change  was  ever 
wrought  in  Mr.  Henry  Parish's  mind  towards  his  brother. 
He  trifling  incidents  referred  to  as  causes  for  the  suggested 
change  of  sentiment,  are  wholly  inadequate  to  produce  such 
a  result.  It'  is  incontrovertible  that  Mrs.  Parish,  for  some 
cause,  had  certainly  not  the  most  friendly  feelings  towards 
Mr.  Daniel  Parish.  If  she  had  formed  the  designs  attributed 
to  her,  it  is  not  unnatural  that  she  should  have  desired  to  ex- 
clude Mr.  Daniel  Parish  from  the  society  and  house  of  her 
husband,  that  she  should  have  received,  with  distrust  and 
suspicion,  his  every  act  of  omission  or  commission,  and  she 
should  have  hoped  and  expected  that  her  husband  would 
have  participated  in  and  sympathized  with  her  in  her  ani- 
mosity to  Mr.  Daniel  Parish.  It  is  upon  this  hypothesis 
that  we  may  credit  the  testimony  of  Qnin  that,  on  the  next 
day  after  Mr.  Parish's  attack,  she  gave  orders  to  exclude 
from  the  house  Daniel  Parish  and  the  membenB  of  hia  family. 
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That  sncfa  exdasion  did  actually  take  place  is  nncontradioted. 
Ko  mention  was  made  as  to  James  Paridi,  and  the  reason 
maj  be  that,  as  he  lived  in  the  country  and  was  partially 
blind  and  not  in  the  habit  of  visiting  llie  city,  it  was  sup- 
posed no  effort  would  be  made  by  him  to  see  his  brother, 
and  any  attempt  to  exclude  him  was  uncalled  for.  It  is  cer- 
tain that  he  did  not  risit  his  brother  Henry,  and  whether  his 
failure  to  do  so  was  prompted  by  knowledge  of  the  exclusion 
of  his  brother  Daniel,  and  the  natural  inference  that  he  wouM 
also  be  excluded,  or  from  inability  to  travel,  does  not  appear. 
Ihere  is  no  evidence  in  the  case  of  any  expression  of  dissatis- 
faction towards  him  by  Mr.  Henry  Parish  on  account  of  such 
omission,  or  any  exhibition  of  unfriendly  feding  towards  him 
or  his  &mily,  if  we  except  the  wish  said  to  have  been  ex- 
pressed by  Mr.  Parish,  as  interpreted  by  Mrs.  Parish  to  Mt. 
Lord,  that  he  desired  to  revoke  the  legacies  to  the  children 
of  James. 

In  tiiis  place  it  may  be  well  to  remark  upon  the  interviews, 
and  the  only  ones  had  by  Mr.  Daniel  Parish  with  his  brother 
after  his  attack.  The  first  one  was  about  the  20th  of  August, 
1849,  as  near  as  it  can  be  stated  from  the  testimony ;  when, 
on  ealling  at  the  house  to  inquire  as  to  the  condition  o£  Us 
brother,  Quin,  the  waiter,  let  him  in,  having  heard  the  doctor 
say  that  his  brother  was  '^  very  low,  he  was  afiraid  he  would 
do  no  good."  Quin,  thinking  he  would  not^Hve,  told  Mr. 
Daniel  Parish,  in  disobedience  of  his  instructions,  ^'to  go 
light  up  and  see  his  brother  now,  that  when  h6  would  call 
again  he  would  not  see  him  alive."  Mr.  Parish  proceeded 
immediately  to  his  brother^s  sick-room,  and,  as  he  was  about 
entering,  he  met  Mrs.  Parish,  who  objected  to  his  going  in, 
saying  ^^  he  was  not  in  a  condition  to  be  seen."  He  went  in, 
notwithstanding,  and  this  fint  interview  of  the  brotfaem 
would  seem  to  have  been  of  the  most  friendly  character  on 
the  part  of  both.  A  servant  was  sent  into  the  room  to  report 
to  Mrs.  Parish  what  Mr.  Daniel  Parish  was  doing  there,  and 
be  saw  him  (Daniel)  ^^  having  hold  of  his  brother  in  the  bed 
by  his  hand.**    There  is  no  evidence  that  Mr.  Henry  Parish 
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evinced  Uny  displeasure  at  this  visit  When  Mr.  Daniel 
Parish  left  the  house,  Mrs.  Parish  gave  iDstructions  to  Quin 
*^  to  be  particalar  not  ta  let  him  in  again."  About  the  middle 
of  October,  1849,  Mr.  Parish  was  very  feeble,  and  Dr.  Taylor 
thought  it  very  probable  that  he  would  shortly  die.  On  the 
16th,  Mr.  Daniel  Parish  called  to  see  him,  and  was  admitted 
by  Mrs.  Parish,  and  if  he  then  saw  his  brother,  which  is  left 
by  the  testimony  in  some  doubt,  this  was  the  second  inter- 
view. We  have  no  statement  of  what  occurred  (if  it  took 
place),  and  only  know  it  was  short.  This  may  be  well  sup- 
posed, as  it  was  expected  Mr.  Parish  would  not  long  survive. 
On  the  8th  of  January  following,  Mr.  Henry  Parish  was 
driven  down  to  the  office,  where  for  many  years  he  and  his 
brother  and  their  partners  had  transacted  business,  and  then 
Daniel  Parish  came  up  to  him,  shook  hands  with  him,  and 
said :  ^^  How  do  you  do,  Henry  I"  There  is  no  evidence  on 
tills  occasion  that  Mr.  Parish  evinced  any  unfriendly  or  hoe- 
tile  feeling  to  his  brother  Daniel.  Between  this  period  and 
May  1, 1850  (from  the  testimony,  the  latter  part  of  Januaiy), 
Henry  Parish  again  visited  the  counting-house  in  Water- 
street,  and  met  there  his  brother  Daniel.  He  came  forward 
and  shook  hands  with  his  brother  Henry,  and  inquired  after 
his  health.  There  is  no  evidence  of  any  unfriendly  feeling 
exhibited  on  this  occasion  by  Henry  Parish  to  his  brother. 
About  the  laftt  of  February,  1850,  Henry  Parish  was  severely 
attacked  with  a  convulsion,  and  Dr.  Delafield,  his  physician, 
deeming  his  condition  alarming,  and  considering  his  recovery 
to  be  nearly  hopeless,  it  would  appear,  without  consulting 
Mrs.  Parish,  dispatched  a  messenger  immediately  for  his 
brother  Daniel.  What  transpired  on  the  occasion  of  this 
visit,  does  not  appear.  Daniel  Parish,  on  his  return  from 
Europe  in  November  or  December,  1850,  calls  on  his  brother 
Henry  with  his  two  daughters,  was  kindly  received  by  him, 
and  went  with  him  into  the  drawing-room.  While  there, 
Mrs.  Parish  came  in,  and  soon  evinced  her  displeasure  at  the 
presence  there  of  Mr.  Daniel  Parish,  and  ordered  him  to 
leave  the  house.    This  is  the  last  time  Henry  and  Daniel 
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ever  met,  and,  so  far  from  Henry  exhibiting  any  unkind  feel* 
ing  towards  Daniel  in  any  of  these  interviews,  it  is  shown 
that  he  evinced  the  ntmoet  excitement  and  anger  towards  his 
wife,  for  her  apparent  harsh  and  unkind  treatment  of  him  on 
the  occasion  of  this  last  visit.  The  case  is,  therefore,  withont 
a  edntilla  of  evidence  that  Henry  Parish,  on  any  occasion, 
gave  expression  to  any  hostility  to  his  brother  Daniel,  or  of 
any  change  of  feeling  towards  him. 

We  resume  the  narration  of  acts  and  conduct  of  Mr.  Henry 
Parieh.    At  the  interview  at  the  house  in  the  latter  part  of 
1850,  jnst  referred  to,  Henry  Parish  manifestly  thought  that 
Mra.  Parish  was  treating  his  brother  with  rodeness  and  im- 
propriety, if  he  had  mind  to  comprehend  what  was  transpir-' 
ing;  at  any  rate,  he  saw  something  was  going  on  offensive 
to  him,  and  that- Mrs.  Parish's  manner  to  Daniel  was  un- 
friendly and  harsh.     K  he  could  understand  what  was  said, 
he  heard  her  order  his  brother  to  leave  Ker  house,  and  saw 
her  follow  him  down  stairs,  as  if  intending  herself  to  see  that 
he  promptly  obeyed  her  commands.    At  this,  Henry  Parish 
became  greatly  excited,  and  the  witness,  his  attendant  at  the 
time,  aays :   ^^  Mr.  Henry  Parish  got  quite  outrageous  in  my 
hands.    Mr.  Parish  had  his  crutch ;  he  raised  it  with  the  in- 
tention of  hitting  Mrs.  Parish,  who  stood  in  the  front  hall ; 
jnst  as  he  raised  his  crutch,  I  swung  him  round  from  the 
right  side,  and  got  him  into  the  dining-room."    It  is  not  a 
little  extraordinary  that,  if  Henry  Parish  then  entertained 
towards  his  brother  Daniel  the  unfriendly  and  hostile  senti- 
ments now  alleged  and  claimed,  and  if  he  heard  and  under- 
stood all  that  was  transpiring,  he  should  not  have  sought  to 
inflict  chastisement  upon  that  hrotJieT^  whom,  on  this  hy- 
pothesis, he  must  have  greatly  disliked,  if  not  hated,  and  who 
had  in  his  presence  insalted  his  wife ;  rather  than  typon  her^ 
the  advocate  and  avenger  of  his  wrongs',  and  the  object  of 
contumely  on  his  account. 

Again  we  have  a  striking  illustration  of  Mr.  Parish's  con- 
dition, from  the  statement  of  Austin,  the  poulterer  at  Wash- 
uigton  market.     What  transpired  there  is  referred  to  in 
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another  eonuectioii,  and  need  not  be  hare  detailed.  Mr. 
Parish  was  sent  almost  dailj,  with  an  attendant,  to  a  market 
in  the  vicinitj  of  his  residence,  not,  it  would  appear,  for  the 
purpose  of  making  purchases,  but  to  amuse  him  and  occupy 
his  time.  He  does  not  seem  to  have  had  an  intelligent  object 
in  going,  nor  did  Mrs.  Parish  or  his  attendant,  or  the  persons 
Ht  the  market,  pay  much  heed  to  what  he  did  or  was  sup- 
posed to  communicate.  This  attendant,  in  1850  and  1851, 
in  describing  bis  daily  habits,  says :  ^^  Mr.  Parish  would  take 
the  game  and  put  it  to  his  mouth,  the  same  as  he  did  his 
pants."  The  extraordinary  proceedings  in  the  carriage,  as 
detailed  by  the  coachman,  Clark,  when  he  threatened  the 
demolition  of  the  carriage- windows  because  he  was  not  taken 
down  town,  and  the  noise  and  commotion  created  in  the 
street,  and  which  was  quieted  by  the  fallow  and  successful 
^iok  of  Clark  to  deceive  him,  and  make  him  believe  he  had 
been  down  town,  when,  in  fact,  he  had  only  driven  him  a 
short  distance  and  back,  are  quite  inharmonious  with  any 
thing  developed  in  his  character  prior  to  the  attack.  The 
m>elancholy  exhibition  at  Buchanan's  flower-garden,  as  de- 
tailed by  Clark,  shows  the  changed  man,  and  the  forgetful- 
ness  of  the  gentleman,  and  the  habits  of  the  imbecile.  Hi^ 
inability  to  control  the  calls  of  nature  is  a  marked  and  prom- 
inent fact  in  this  case,  and  snch  inability  has  ever  been  re- 
garded as  a  distinguishing  evidence  of  the  loss  of  mental 
power.  On  this  occasion  such  absence  of  control  was  pecn- 
liarly  offensive  and  improper,  and  no  sense  of  shame,  morti- 
fication, or  of  regret,  seems  to  have  been  produced  in  him 
by  the  occurrence.  Mrs.  Parish  was  excited,  and  found  fault 
with  the  attendants.  They  thought  to  justify  themselves  by 
throwing  the  whole  blame  on  Mr.  Parish,  and  he  at  length 
became  excited  also.  Clark  says:  ^'Hb  made  noises  and 
sounds  both,  but  I  disremember  what  they  were.  I  wasn't 
looking  him  over  my  shoulder  at  all,  but  I  heard  him  hollow- 
ing and  bawling."  As  an  evidence  of  the  total  ins^isibility 
of  Mr.  Parish  to  all  the  decencies  and  proprieties  of  life,  a 
simple  reference  to  bis  condition  of  nudity,  in  rushing  into 
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the  preaence  of  hie  wife  and  seeking  her  garments  for  hio^ 
and,  in  this  condition,  sinking  ia  exhaustion  from  excitement 
on  the  floor,  will  suffice.  He  had  to  be  rajaed  from  it  by 
Hre.  Parish  and  the  servants.  His  search  for  his  garments^ 
in  the  pbuce  appropriated  ^or  hers,  occQired  five  or  six  times. 
The  scenes  which  daily  transpired,  as  detailed  by  Clark,  one 
oi  his  attendants,  while  Mr.  Parish  occupied  the  room  on  the 
ground-floor,  fronting  on  17th-street,  are  of  the  sam^  general 
character.  He  says:  "In  the  morning,  wh^n  I  would  be 
dressing  (meaning  Mr.  Parish),  he  wished  to  have  the  win,- 
dows  open,  would  sign  to  have  the  blinds  and  all  open ;  Im 
would  look  that  way  out,  and  I  would  say,  ^  It  is  wrong  &>r 
you  to  expose  yourself  against  the  windows*'  He  would  B9,j 
then, '  Yanne,  yanne,  yanne,'  raising  his  hadd  that  it  should 
open,  shaking  his  head ;  the  windows  then  couldn't  be  shul^ 
Mrs.  Parish  insisting  they  should  be  kept  shut.  Mrs.  Pariah 
came  several  mornings  to  shut  them  herself.  Mr.  Parish 
would  shake  his  head  this  way,  and  would  not  have  it,  raising 
his  left  hand  and  moving  it  towards  the  windows  as  if  to 
have  them  opened,  saying,  ^  Neay,  neay,  neay.'  Then  Mrs. 
Parish  by-and-by  came  in  again,  and  drew  over  the  curtains 
behind  Mr.  Parish's  back,  to  keep  the  people  from  looking 
in.  Then  Mr.  Parish  by-and-by  turns  round  his  head,  and 
sees  the  curtains  drawn,  and  has  them  opened  again  in  the 
same  way.  Then  Mrs.  Parish  comes  and  says  to  him,  ^  Mr. 
Parish,  won't  you  keep  them  shut?'  he  then  lifted  up  his 
hand  and  gave  Mrs.  Parish  a  drive,  saying, '  Neay,  neay, 
neay,'  as  if  to  put  her  away  from  him." 

On  a  cold  winter's  night  the  following  occurrence  took 
place.  The  witness  says  Mr.  Parish  was  sitting  in  the  library 
with  Mr.  Delafield  and  Mrs.  Parish.  "He  seemed  to  be 
very  weary  and  unhappy  in  his  mind,  and  I  was  sent  for  and 
took  him  by  the  arm,  and  went  out  into  the  front  hall.  He 
was  determined  apparently  to  go  out,  and  I  told  Mrs.  Parish : 
she  came  out  into  the  hall  with  his  hat,  and  put  it  on  hia 
head,  and  said,  if  he  was  going  out  he  had  better  have  hia 
hat  on.    He  raised  his  left  hand  and  threw  his  hat  right  off 
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his  head  in  the  hall,  and  we  went  out  the  front  door,  and 
Mrs.  Parish  closed  both  doors  after  ns,  and  shnt  us  ont,  as  it 
was  a  verj  cold  winter^s  night,  and  she  did  not  wish  to  have 
the  doors  open.  There  had  been  ^ome  men  working  in  front 
of  the  house  daring  the  daytime,  and  there  was  a  very  large 
hole  aboQt  four  and  a  half  feet  deep  or  thereabouts,  to  the 
right-hand  side  of  the  front  door,  and  that  is  the  very  place 
to  which  Mr.  Parish  wanted  to  go.  I  catched  hold  of  Mr. 
Parish  by  the  collar  of  the  coat,  and  told  him  I  would  not 
let  him  go  one  foot  further.  He  held  very  much  against 
me ;  I  told  him  of  the  danger  we  both  were  in — falling  into 
this  hole.  It  was  covered  over  with  boards,  and  I  was  stand- 
ing npon  two  of  them  at  the  time.  I  got  Mr.  Parish  turned 
back  to  the  front  door,  and  rung  the  bell,  and  got  Mr.  Parish 
into  the  library.  I  then  told  Mrs.  Parish,  in  the  presence  of 
Mr.  Delafield,  what  had  happened.  I  don't  know  that  there 
wais  any  answer."  One  other  incident  ought  not  in  this  con- 
nection to  be  omitted.  It  is  detailed  by  Mr.  Campbell,  a 
witness  in  no  way  connected  with  any  of  the  parties  in  these 
causes,  and  without  bias  or  prejudice  of  any  kind.  It  is  the 
attempt  of  Mr.  Parish  to  climb  the  leader  in  front  of  his  own 
mansion,  facing  Union  Square.  It  is  detailed  in  vol.  iii.,  fols. 
1875-82.  Mr.  Parish  did  not  succeed  in  the  enterprise,  and 
but  for  the  interference  of  Mrs.  Parish  and  his  nurse,  who 
forcibly  removed  him  into  the  house,  the  consequences  to 
.  him  might  have  been  most  serious.  This  was  in  1852.  He 
was  compelled  to  abandon  the  effort  by  physical  force,  which 
he  struggled  in  vain  to  resist.  It  cannot  be  necessary  to 
refer  in  this  connection  to  the  numerous  eccentricities  of  Mr. 
Parish  during  the  period  of  his  mental  weakness  and  ob- 
scurity intervening  between  the  date  of  his  attack  and  his 
death.  Beference  need  only  be  made  to  the  many  instances 
when  he  was  guilty  of  the  indecorum  and  gross  rudeness  of 
assaults  upon  and  threats  to  Mrs.  Parish,  a  lady  entitled  to, 
and  who  had  on  all  occasions  prior  to  his  prostration,  re- 
ceived from  him  the  most  marked  and  distinguished  courtesy. 
And  can  this  be  the  same  gentleman  of  whom  Col.  Dela- 
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field  says  that,  prior  to  Julj,  1849,  he  was  mild,  gentle,  un- 
mffled,  jet  decided  in  all  matters  to  which  he  gave  his  per- 
sonal attention?  Mr.  Kernochan,  his  friend  and  associate, 
says  of  him  in  respect  to  the  same  period :  "  Mr.  Parish  was 
certainly  a  high-minded  gentleman,  and  would  never  do  any 
act  nnbecoming  a  gentleman ;  he  had  a  great  deal  of  self- 
respect,  and  great  command  of  temper.  I  never  knew  him 
to  do  any  thing  under  excitement."  As  these  two  witnesses 
describe  Henry  Parish,  such  beyond  all  doubt  and  contro- 
versy he  was  anterior  to  July  19th,  1849  ;  and  from  the  tes- 
timoDy  already  referred  to,  we  see  what  the  same  individual 
was  after  that  date,  and  up  to  the  period  of  his  death.  How 
entire  and  complete  is  the  change !:  How  diametrically  op- 
posite to  the  previous  conduct  of  his  whole  life  is  that  now 
exhibited.  And  the  inquiry  forces  itself  upon  the  mind, 
What  cause  has  produced  such  results?  Can  such  totally  in- 
consistent and  opposite  characters  be  reconciled  with  the 
theory  that  the  faculties,  the  mind,  the  moral  perceptions  of 
Mr.  Parish  underwent  no  change,  but  were  the  same  after 
July  19th,  1849,  as  they  were  before  that  day?  That  after 
that  period  his  reason  was  unclouded,  and  that  his  intelli- 
gence was  undimmcd?  That  he  understood  all  that  was 
said  to  him,  comprehended  the  relations  of  things,  and  was  in 
the  full  possession  of  all  his  intellectual  powers  ? 

We  confess  ourselves  wholly  unable  to  assent  to  any  such 
theory.  The  conviction  on  our  mind  is  clear  that  these  facts 
and  circumstances  show  unerringly,  that  the  attack  of  July 
19th  'obliterated  the  mental  powers,  tlfe  moral  perceptions^, 
the  refined  and  gentle  susceptibilities  of  Henry  Parish  ;  that 
after  that  period  he  ceased  to  be  the  mild,  intelligent,  and 
nnruffled  man  he  had  been  theretofore,  and  that  thereafter 
he  was  not  morally  responsible  for  the  unbecoming  and  nn- 
gentlemanly  conduct  he  so  frequently  exhihited.  Se  then 
ceased  to  he  Senry  Parish^  and  was  no  longer  an  accountable 
ieing,  "We  find  much  less  diflBculty  in  reconciling  our  minds 
to  this  view  of  the  case  than  to  adopt  the  theory  of  the  pro- 
ponents, that  Mr.  Parish,  up  to  the  period  of  his  death,  po6- 
Yau  I— 11. 
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Bessed  an  unclouded  intellect,  retaining  its  pristine  vigor  and 
activity,  was  conscious  of  all  that  was  transpiring  around  him, 
and  understood  all' that  was  said  to  him ;  comprehended  the 
minute  details  of  the  complicated  and  important  business 
transacted  for  seven  years  in  his  name,  and  often  in  his  pres- 
ence, and  was  capable  of  communicating,  and  did  communi- 
cate his  thoughts  and  wishes  to  others.  It  is  much  easier  for 
us  to  believe  that  those  who,  we  doubt  not,  honestly  think 
that  Mr.  Parish  understood  what  was  said  to  him,  and  that 
they  comprehended  the  operations  of  his  mind  and  the  ex- 
pression of  his  wishes,  are  mistaken  in  their  suppositions, 
than  to  reconcile  his  actions  after  his  attack  with  the  fact 
that  he  was  still  in  possession  of  all  his  mental  faculties. 

When  the  means  of  arriving  at  the  knowledge  whether  Mr. 
Parish  was  understood  or  not  are  examined,  it  will  be  found 
that  they  were  very  imperfect,  and  very  liable  to  misappre- 
hension. It  is  to  be  observed,  also,  that  all  who  speak  on 
this  subject  applied  no  test  to  determine  the  accuracy  of  their 
impressions.  They  saw  Mr.  Parish  mainly  when  in  apparent 
good  physical  health,  and  visited  him  under  the  impression 
and  with  the  preconceived  idea  that  he  understood  what  was 
said  to  him,  and  they  naturally  constnied  the  signs  and  ges- 
tures made  by  him  as  indications  of  intelligence,  and  respon- 
sive to  suggestions  made  by  them.  But  the  accustomed 
mode  of  conveying  thought  by  speech  was  denied  to  Mr. 
Parish.  Some  of  the  witnesses  think  he  made  use  of  the 
words  "  Yes"  and  "  No,"  and  one  or  two  other  words ;  but 
the  weight  of  the  testimony  greatly  preponderates  in  favor  of 
the  position  that,  after  his  attack,  he  never  uttered  an  intel- 
ligible word.  This  is  the  testimony  of  Mr.  Kernochan,  who 
saw  him  more  frequently  than  any  person  other  than  the 
members  of  his  family.  Mr.  John  Ward,  whose  intercourse 
with  him  was  very  frequent,  says  distinctly  that  he  never 
heard  him  utter  a  distinct  and  intelligible  word  after  his 
attack.  He  was  therefore  denied  the  usual  manner  of  com- 
municating his  thoughts  and  wishes.  What  remained  were 
signs  and  gestures,  and  the  expressions  of  his  face,  to  com- 
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mauicate  with  those  aronnd  him«    Some  of  the  witneBses 
Bnppose  that  they  obtained  his  meaning  by  the  expression  of 

I  his  face.  Now  it  is  to  be  remembered  that  the  only  agents 
conveying  snch  expressions  are  the  month  and  the  eyes. 
Mr.  Parish  had  no  nse  whatever  of  the  former  organ  for  this 
purpose.  His  face  was  always  peculiarly  nnimpressive  and 
undemonstrative,  but  after  his  attacks,  the  muscles  of  his 
month  became  firm  and  rigid.  His  eyes  afforded  but  little 
aid  in  this  particular.  He  had  nearly  lost  the  sight  of  one 
of  them,  and  the  other  was  opaque  by  the  operation  of  cata- 
ract, and  both  were  generally  covered  by  spectacles  of  great 
convexity.  He  could,  therefore,  neither  speak  nor  use  the 
mnscles  of  his  face  to  give  expression  to  his  thoughts,  and  the 
gestures  made  by  him  with  the  lefl  hand  and  its  fingers  were 
irregular,  unmeaning,  and  contradictory,  and  often  conceded 
to  he  inisunderstood. 

With  these  imperfect  and  uncertain  media  for  ascertaining 
the  thoughts  of  Mr.  Parish,  it  is  doing  no  injustice  to  any 

b  one  to  assume  that  they  have  been  mistaken  in  supposing 
that  tley  correctly  understood  him.  We  more  naturally  and 
readily  come  to  this  result,  because  We  find  that  all  who  had 
any  intercourse  with  Mr.  Parish,  on  many  occasions,  found 
great  difficulty  in  understanding  his  wishes  and  thoughts,  if 
thej  even  understood  them  at  all ;  and  the  instances  are  fre- 
quent Kai  clearly  established  where  he  often  made  an  af* 
finnative  and  negative  motion  of  his  head  immediately  suc- 
ceeding each  other,  to  the  same  question,  leaving  the  inquirer 
in  perplexity  which  he  really  intended.  The  testimony  is 
conclusive  that  Mrs.  Parish  herself  frequently  acknowledged 
^at  she  could  not  understand  him,  and  there  is  some  testi- 
naony  tending  to  show  that,  on  some  occasions  at  least,  she 
^onght  he  did  not  at  all  understand  what  was  said  to  him, 
and  that,  in  her  opinion,  the  effort  would  be  useless  to  make 

i         khn  understand. 

As  an  illustration.  In  the  interview  with  Austin  at  the 
Washington  market,  a  man  well  acquainted  with  Mr.  Parish, 
*nd  who  had  dealt  with  him  for  years,  he  said  to  Mrs.  Par- 
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iah,  ^^  I  would  like  to  see  him  (Mr.  Farisb,  who  was  then  air 
ting  in  the  carriage  outside  the  market) — ^I  will  take  him  ont 
something  that  he  will  like.  I  showed  her  the  articles  I  was 
going  to  take  out.  She  told  me  not  to  take  the  canvas-backs, 
bnt  to  take  the  red^heads,  as  he  conld  not  tell  the  difference : 
and  woodcock  I  had ;  she  said  they  were  too  high — ^to  cany 
him  some  ssipe,  that  would  come  cheaper.  I  took  them  to  his 
carriage^  and  spoke  to  him.  He  looked  at  me,  after  speaking 
to  him  two  or  three  times.  I  held  up  in  mj  hands  the  birds, 
for  him  to  pick  out  what  he  wanted.  He  took  his  cane,  and 
flamed  it  around,  and  scared  me.  I  stepped  back  from  the 
carriage  door.  I  then  stepped  up,  and  tried  to  make  him 
uiiderstand  nae,  and  I  went  into  the  market  again.  Mrs. 
Parish  bought  what  she  saw  fit"  It  is  not  a  little  difficult 
to  see,  if  Mr.  Puish  was  in  full  possession  of  his  mental  facul- 
ties, why  he  could  not  tell  the  difference  between  canvas-back 
ducks  and  red-heads  as  well  as  Mrs.  Parish.  It  is  apparent 
from  the  testimony,  that  Austin  had  selected  canvas-backs  to 
take  ont  to  Mr.  Parish,  and  that,  by  Mrs.  Parish's  direction, 
they  were  changed  for  the  red-heads.  She  must  therefore  be 
undoubtedly  correct,  if  the  views  we  entertain  of  Mr.  Parish's 
mental  condition  be  sound,  in  saying  that  Mr.  Parish  did  not 
*' understand  the  difference,"  for  it  is  clear  from  Austin's 
testimony  that  he  did  not  understand  any  thing  about  the 
object  of  the  visit  to  the  market,  or  what  Austin*  meant  by 
exhibiting  game  to  him.  It  would  seem,  if  he  understood 
any  thing  about  it,  and  had  any  idea  on  the  subject,  he  sup- 
posed such  exhibition  was  either  to  ridicule  or  insult  him. 
When  Mr.  Parish  went  through  the  ceremony  of  going, him- 
self to  the  market,  in  the  vicinity  of  his  own  house,  Simmons, 
his  attendant,  says  ^^  the  butcher  asked  me  what  Mr.  Parish 
wanted.  I  told  the  butcher  what  I  heard  Mrs.  Parish  tell 
the  cook,  and  he  would  send  it  home."  Wingrove,  another 
attendant,  says,  ^^  Mr.  Parish  would  never  point  to  any  thing 
in  the  store  that  he  wanted."  Mr.  Case,  the  butcher  and 
keeper  of  the  market,  says^ ''  Mr.  Parish  was  brought  to  the 
market ,  by  his  attendant,  and  he  would  sit  him  down  in  a 
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duur ;  he  never  could  tell  when  he  was  through ;  he  would 
«it  there  till  the  waiter  would  take  him  away.  Mrs.  Parish 
told  him  (Oase)  that  he  must  not  send  the  aiiicles  Mr.  Parish 
had  indicated  hy  motions  and  gestures  he  wanted,  for  Mr.  Par- 
ish did  not  know  what  he  wanted."  This  witness  further  said, 
he  '^  never  (xmld  find  out  rightly  what  Mr.  Parish  wanted.^' 

Numerous  other  witnesses  who  have  testi^ed  in  this  case, 
on  both  ffldes,  say  that  on  many  occasions  Mr.  Parish  could 
not  be  understood.  Mr.  Oharles  A.  Davis  says :  ^^  I  have 
stopped  my  inquiries  endeavoring  to  find  out  his  meaning; 
Mrs.  Parish  failed  to  find  it  out."  Folsom,  long  Mr.  Parishes 
confidential  clerk,  says:  ^'I  failed  to  find  out  what  he 
wanted."  Wingrove,  one  of  his  attendants,  says:  ^^ I  never 
found  out  what  he  wanted,  searching  for  his  clothes,  nor  why 
he  pat  hie  clothes  and  game  to  his  mouth.  Neither  mysetf 
nor  Mrs.  Parish  could  find  out  where  he  wanted  to  drive ; 
neither  what  part  of  the  newspaper  he  wanted  read.  That 
Mrs.  Parish  often,  after  making  repeated  efforts  to  understand 
him,  gave  it  up."  Simmons,  another  of  his  attendants,  says: 
^' I  could  not  ascertain  his  wishes  from  his  motions,  sounds, 
or  gestures."  James  Clark,  another  attendant,  says :  ^'  I  and 
Hn.  Parish  would  spend  an  hour  or  two,  and  fail  to  get  his 
meaning."  Dr.  Delafidd,  his  physician,  gives  a  long  descrip- 
tion of  his  attempts  and  failures  to  understand  Mr.  Parish. 
Be?.  Dr.  Taylor,  ift^hen  he  proposed  first  to  administer  the 
communion  to  him,  could  not  understand  why  he  did  not 
wish  it  done.  Mr.  Tileston,  president  of  the  Phoenix  Bank, 
says  that  Mrs.  Parish  stated  to  him,  on  the  occasion  of  the 
interview  between  him  and  Mr.  Parish,  in  her  presence,  that 
''she  was  entirely  unable  to  convey  or  understand  what  Mr. 
Parish  meant."  This  was  in  December,  1863.  He  adds, 
that  he  "could  not  understand  him  in  any  way."  Dr. 
Wheaton,  a  medical  man,  and  intimate  friend  of  Mr.  Parish, 
says  he  *'  could  not  interpret  at  all  his  meaning,  without  aid 
from  Mrs.  Parish."  ^  Fisher,  another  of  his  attendants,  says : 
"That  in  August,  1849,  Mrs.  Parish  could  not  understand 
him,  and  Mr.  Parish  gave  up  in  despair  the  effort  to  make 
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her,  and  was  in  consequence  troubled  all  day  that  she  coald 
not  find  out  what  he  wanted.*'  That  he,  Fisher,  "  sometimes 
failed  entirely  to  make  out  his  meaning."  Brown,  an  attend- 
ant, tried  three  days  to  find  out  his  meaning,  and  failed  many 
times  to  do  so.  Nichols,  the  carpenter,  could  not  find  out 
what  he  wanted  done.  Mr.  Grinnell  could  not  understand 
what  he  meanj;  about  investing  money.  Dr.  Markoe,  one  of 
his  physicians,  says :  '^Two  or  three  times  I  failed  to  get  at 
his  meaning ;  occasionally  failed  altogether."  He  also  said : 
^^  Mr.  Parish  had  no  power  to  say  he  wanted  to  destroy  a 
will ;  he  had  not  the  power  to  say  any  thing ;  could  express 
no  thought  except  by  asking  questions."  All  the  testimony 
shows  that  he  could  only  indicate  with  his  fingers  and  hand, 
or  by  sounds,  that  he  wanted  something,  or  that  something 
was  the  matter,  and  which  motions  or  sounds  were  construed 
by  those  around  him  as  evidences  of  his  wish  to  put  a  ques- 
tion, whereupon  they  began  to  suggest  various  topics,  and 
when  they  thought  they  perceived  that  they  had  hit  upon 
the  subject  in  his  mind  they  supposed  he  wished  to  inquire 
about,  they  put  such  questions  as  suggested  themselves  to 
them,  and  to  which  they  supposed  they  had  received  affirma- 
tive or  negative  answers.  If  Mr.  Parish  had  no  power  to 
express  a  wish  to  destroy  a  will,  it  follows  he  had  none  to 
create  one,  and  the  manifestation  of  his  wishes  depended  en- 
tirely upon  the  interpreter,  and  the  integrity  of  the  interpre- 
tation. Henry  Delafield,  who  occupied  the  house  with  him, 
says,  that  as  to  ordinary  affairs,  he  frequently  failed  to  ascer- 
tain his  meaning.  Jones,  the  tailor,  could  not  understand 
what  he  wanted  as  to  his  clothes,  even  with  Mrs.  Parish's 
aid.  She  could  not  understand  him;  he  nodded  his  head, 
and  immediately  after  changed  to  the  shake  of  it.  Mr.  Oas- 
quet,  his  old  friend  and  partner,  could  not  understand  at  all 
what  he  meant.  .  Mr.  Ogden,  the  Cashier  of  the  Phcduix 
Bank,  where  Mr.  Parish  for  years  had  been  a  director,  and 
who  knew  him  well,  in  an  interview  at  the  bank  with  Mr. 
Parish,  in  Mrs.  Parish's  presence,  said  to  her :  "  Mrs.  Parish, 
I  cannot  understand  him."    He  understood  nothing  from  his 
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motions :  "  they  were  unmeaning,*'  This  was  in  October, 
1849.  John  Ward,  long  an  intimate  acquaintance,  and  with 
whom  Mr.  Parish  transacted  a  large  amount  of  business  in 
Mrs.  Parish's  presence,  from  the  period  of  his  attack  until 
his  death,  says  that  he  addressed  himself  generally  to  Mr. 
Parish,  but  he  does  not  remember  that  Mr.  Parish  ever  made 
any  answer,  by  sign  or  motion,  until  Mrs.  Parish  had  spoken 
to  him ;  and  he  emphatically  says,  that  in  all  his  negotiations 
with  Mr.  and  Mrs.  Parish,  to  the  best  of  his  recollection,  he 
"never  heard  Mr,  Parish  utter  a  word  after  his  attack."  Mr. 
Parish's  faithful  and  true  friend,  Mr.  Kernochan,  and  who 
was  almost  his  daily  visitor  during  this  long  period  of  his 
affliction,  in  answer  to  the  question,  "  Did  you  ever  under- 
stand or  attach  any  meaning  to  the  motions  of  his  hands,  or 
the  sounds  accompanying  them?"  says:  "I  certainly  never 
understood  them ;  I  attached  no  definite  meaning  to  them  of 
my  own  observation.  There  was  never  any  distinct  articula- 
tion in  any  case ;  not  even  of  a  single  word." 

It  is  thus  seen  that  great  difSculties  and  uncertainty,  to 
say  the  least  of  it,  attended  any  expression  of  the  thoughts  or 
wishes  of  Mr.  Parish,  and  th&t  a  large  number  of  those  having 
business  or  intercourse  with  him,  utterly  failed  to  attach  or 
obtain  any  meaning  to  his  signs,  sounds,  motions,  or  gestures. 
The  natural  and  obvious  deductions  to  be  made  from  all  these 
facts  and  circumstances  ore,  that  Mr.  Parish  had  no  ideas  to 
communicate,  or  if  he  had  any,  that  the  means  of  doing  so, 
with  certainty  and  beyond  all  cavil  or  doubt,  were  denied  to 
him.  If  some,  with  the  aid  of  an  interpreter,  and  always  the 
same,  indulged  the  charitable  thought  that  they  correctly 
apprehended  his  wishes,  it  is  clear  that  others,  equally  intel- 
ligent, with  adequate  and  equal  opportunities  of  judging, 
and  with  the  same  aids,  utterly  failed  to  comprehend  him.    , 

The  facter  testified  to  are  of  such  a  character,  giving  full 
and  proper  weight  to  all  the  evidence,  regarding  it  in  the 
most  favorable  light  to  the  proponents,  as  to  leave  great 
doubt  on  the  mind  that  Mr.  Parish,  after  his  attack,  was  any 
thing  more  than  the  creature  of  habit  the  reflex  of  the  opin- 
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ions  and  wishes  of  others,  the  cUj  in  the  hands  of  the  potter, 
to  i>e  moulded  into  any  shape  or  form  desired.  His  hearing 
was  good ;  the  sight  of  one  of  his  eyes,  although  impaired, 
was  not  seriously  affected,  and  he  had  the  perfect  use  of  his 
left  hand  and  arm.  Nothing  was  more  natural,  therefore, 
than  that  those  who  entertained  the  idea  that  he  possessed 
intellect,  would  resort  to  the  obvious  facilities  and  aids  to 
enable  him  to  give  it  expression.  The  power  of  speech,  it  is 
manifest,  was  denied  to  him ;  if  he  possessed  any,  it  was  ex- 
ercised most  imperfectly,  and  with  no  practical  advantage. 
This,  the  obvious  •  and  u^al  method  of  communicating 
thought,  he  had  not.  None  could  fail  to  know,  that,  if  Mr. 
Parish  had  thoughts,  the  great  and  controlling  anxiety  of  his 
life  would  be  to  give  them  expression,  and  to  manifest  them 
to  his  friends.  Independently  of  the  social  gratification  at- 
tendant upon  such  successful  effort,  he  had  great  interests  to 
manage,  a  large  property  to  look  after,  and  the  accumulation 
and  management  of  which  had  been  the  absorbing  object  of 
his  life.  A  large  estate  had  accumulated  and  was  accumu- 
lating, which,  if  he  knew  any  thing,  he  must  have  known 
was  taking  a  direction,  as  the  proponents  allege,  hostile  to 
his  wishes,  to  those  from  whom  he  was  alienated,  and  away 
from  the  cherished  objects  of  his  regard  and  affections. 
Every  conceivable  motive  and  consideration  pressed  upon 
him,  therefore,  to  keep  up  intercourse  with  his  family  and 
friends,  if  the  thing  was  possible.  No  man  having  the  power 
thus  to  communicate,  and  having  thoughts  and  wishes  to 
express,  thus  circumstanced,  would  remain  in  a  living  grave 
for  seven  years,  without  making  superhuman  efforts  to  be 
understood  by  those  around  him.  Those  friends  rightly  as- 
sumed, therefore,  that  Mr.  Parish  would  be  most  solicitous 
to  maintain  intercourse  with  them,  if  it  were  possible  so  to 
do.  The  first  attempt,  and  the  most  obvious  pne,  was  to 
have  Mr.  Parish  write  with  his  left  band.  He  had  the  per- 
fect use  of  it ;  could  write  well ;  had  done  it  all  his  life.  We 
all  know  from  experience  how  simple  this  process  is,  and 
how  easy  of  execution.    "We  can  see  how  effectual  it  would 
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lutye  been  in  enabling  Mr.  Parish  to  express  his  wishes,  uid 
keep  np  his  intercourse  with  his  friends,  and  retain  the  man- 
agement and  control  of  his  affairs,  aiid  make  6uch  disposition 
of  his  estate  as  he  then  desired.  This  expedient,  though 
effectually  tried  and  persistently  urged  upon  Mr.  Parish, 
utterly  failed  of  accomplishing  any  satisfactory  result.  One 
of  the  witnesses  thinks,  that  on  one  occasion  he  succeeded  in 
writing  the  word  ''horse,"  and  the  same  wituess  says  he 
wrote  several  times  the  word  "wills."  The  latter  efforts 
were  preserved,  and  are  produced  and  made  exhibits  in  the 
eause.  An  inspection  of  them  will  show  that  there  is  np 
propriety  in  interpreting  them  as  "  wills,"  or  any  other  word  j 
they  are  nothing  but  imperfect,  unmeaning  scrawls,  such  ^B 
any  child  might  make  who  had  strength  to  hold  a  pen.  They 
unmistakably  show  that  there  was  no  mind  to  guide  the  hand, 
or  if  there  was  any,  not  of  sufficient  force  to  control  the  will, 
and  second  its  determinations.  If  Mr.  Parish  had  any  mind 
capable  of  operation,  and  of  forming  conclusions,  his  faculty 
ot  hearing  remaining  unimpairjed,  it  would  have  been  the 
easiest  thing  imaginable  for  him  to  have  written  the  wor4 
''Yes,"  in  response  to  any  question  he  desired  to  answer  in 
the  affirmative,  and  the  word  "  No,"  to  any  he  desired  to 
answer  in  the  negative.  This  could  have  been  done  with 
much  less  effort  than  was  required  to  write  the  words 
"  horse"  and  "  wills." 

This  attempt  to  have  Mr.  Parish  communicate  by  writing, 
having  proved  fruitless,  resort  was  had  to  block-letters,  a 
very  simple  and  facile  mode  of  communicating  thought  by 
those  who  are  deprived  of  the  natural  use  of  doing  so  by 
speech.  If  he  had  fqiy  thoughts  to  communicate,  he  ha4 
thus  at  hand  an  easy,  certain,  and  effective  means  of  doing  so 
with  accuracy  and  beyond  the  peradventure  of  mistake.  The 
slightest  ei^ertion  only  was  required — ^no  fatigue  could  ensue. 
This  attempt,  also,  produced  no  results.  Another  effort  was 
also  made  with  the  letters  of  the  alphabet  in  another  form^ 
and  it  also  was  unsuccessful. 

A  further  and  different  mode  was  suggested  by  some  of  his 
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friends,  which,  if  the  theory  of  some  of  the  witnesses  for  the 
proponents  is  correct,  afforded  a  safe,  sare,  and  easj  method 
of  communication.  It  was  the  use  of  a  dictionary  by  Mr. 
Parish.  This  proce^  had  two  advantages:  it  would  have 
enabled  him  to  suggest  topics  of  inquiry,  and  insured  intelli- 
gent and  certain  answers  to  the  questions  put  to  him.  A 
moment's  reflection  will  satisfy  any  mind,  that  no  process 
could  have  been  devised  more  certain  and  satisfactory  than 
this,  for  holding  intercourse  with  an  intelligent  mind,  to  which 
was  denied  the  power  of  giving  expression  to  its  emotions  and 
thoughts  in  the  form  of  speech.  No  results  were  obtained 
from  this  source,  and  the  inference  from  the  testimony  is, 
that  no  efforts  were  made  to  afford  Mr.  Parish  the  opportu- 
nity of  trying  this  method  of  communicating  his  thoughts. 

And  this  omission  greatly  strengthens  the  impression  con- 
veyed by  the  testimony,  that  he  did  not  and  could  not  read 
at  all  after  his  attack.  It  is  true  that  he  was  seen  to  look  at 
newspapers,  accounts,  ledgers,  check-books,  notes,  &c.,  but 
that  his  mind  took  in  and  comprehended  what  his  visual  or- 
gans discerned,  the  evidence  in  this  case  will  not  warrant  us 
in  assuming.  It  is  natural  to  suppose,  that,  if  Mr.  Parish 
could  read,  he  would  have  desired  himself  to  peruse  these 
codicils,  and  they  would  have  been  placed  before  him  for 
that  purpose ;  and,  on  the  assumption  that  he  could,  the  in- 
quiry presses  upon  us.  Why  were  they  not  given  to  him  for 
perusal?  If  it  had  been  established  that  he  could  read  intel- 
ligently, and  it  had  appeared  that  these  codicils  had  been 
read  over  by  him,  it  would  have  furnished  much  more  satis- 
factory evidence  than  any  we  now  have,  that  they  expressed 
his  wishes.  If  he  could  read,  and  had  intellect  to  understand 
what  his  eyes  beheld,  why  is  it  that  there  is  an  entire  absence 
of  evidence  that  he  was  ever  seen  reading,  with  apparent  un- 
derstanding, a  letter?  of  his  ever  having  been  seen,  on  any 
one  occasion  during  his  long  confinement,  with  a  book  in  his 
hand,  perusing  it  ?  Is  it  to  be  believed,  that  if  Mr.  Parish 
could  read,  and  had  a  mind  to  comprehend  what  he  read, 
that  he  would  not,  during  these  whole  seven  years,  when  he 
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almost  entirely  excluded  from  intercourse  with  the  world, 
have  once  resorted  to  books  for  amusement  and  instruction  t 
It  is  incredible.  We  all  know  that  no  greater  solace  is  avail- 
able to  an  invalid,  and  none  more  universally  sought  ftfter. 
Iliey  are  companions  always  at  hand,  of  the  most  soothing, 
agreeable,  and  entertaining  character;  and  it  cannot  be 
doubted,  that,  if  Mr.  Parish  could  read,  and  had  intellectual 
capacity  sufficient  to  understand  what  he  read,  that  books 
would  have  been  his  daily  and  constant  companions.  These 
views  press  themselves  on  us  with  great  force,  if  we  concur 
in  the  opinion  of  Dr.  Taylor,  that  Mr.  Parish,  after  his  attack, 
became  a  devout  and  sincere  Christian,  and  was  anxiously 
and  inquiringly  seeking  to  make  his  peace  with  his  Maker, 
whom  he  must  have  expected  soon  to  meet.  Where  wonld 
an  intelligent  Christian  sooner  turn  for  advice,  direction,  and 
consolation,  tl^an  to  the  Bible!  This  book,  we  all  know,  is 
printed  in  type  so  that  all,  of  any  degree  of  vision,  can  peruse 
it  Kay,  those  totally  deprived  of  sight  are  not  precluded 
from  resorting  to  it  for  comfort  and  direction.  We  have 
looked  in  vain  through  the  testimony  iu  this  case  to  find  any 
evidence  that  Mr.  Parish  ever  read  his  Bible,  that  one  was 
ever  procured  for  him,  or  that  any  effort  was  ever  made  to 
induce  him  to  peruse  it,  or  that  he  ever  indicated  a  wish  to 
do  so. 

To  what  result  does  this  review  of  the  facts  and  circum* 
stances  in  this  case,  adverted  to  and  commented  on,  lead  the 
mind  t  On  a  careful  consideration  of  them  all,  with  a  most 
anxious  desire  to  arrive  at  a  just  and  correct  conclusion,  we 
are  dearly  qf  the  opinion  that  the  attack  of  Mr.  Parish  on 
the  19th  of  July y  1849,  extinguiehed  hie  intellectual  powers^ 
90  obliterated  and  Hotted  o\it  hie  mental  faculties^  that  after 
that  period  he  wae  not  a  man  qf  eotmd  mind  and  memory 
within  the  m>eaning  and  langtiage  qf  the  etatutee^  and  wae 
therefore  incompetent  to  make  a  wiU^  and  that  the  oodieUa  of 
September,  1853,  and  of  June,  1854,  were  not  his  wiUy  and 
formed  no  part  thereof. 

We  have  endeavored  to  give  just  and  due  weight  to  the  
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argiunentB  and  fiaggeetioms  so  eloquently  and  ably  urged 
vpon  oar  oonBideraaon  by  the  counsel  for  the  proponentB. 
Neither  are  we  unmindfal  that,  in  coming  to  this  conolafiaon, 
we  differ  with  many  witnesees  of  intdligence,  who  have  -ex- 
preBBed  the  opinion  under  oath  that  Mr.  Faridi^  at  the  time 
he  executed  thoee  codicik,  understood  tUeir  imp(»i;  and  effect 
With  the  highest  respect  for  those  gentlemen,  our  duty  calls 
upon  us  to  consider  all  the  facts  presented  by  the  testimony, 
to  scan  and  w^gh  their  testimony  as  well  as  that  of  the 
other  witnesses  in  the  eauBC,  and,  after  a  careful  and  accurate 
examination  of  the  testimony  on  both  sides,  to  say  whether 
the  papers  propounded  should  be  admitted  to  probate.  We 
have  a  dear  conviction,  and  one  which  we  have  arrived  at 
without  hesitancy  or  donbt,  that  they  ought  not  We  llunk 
that,  in  a  case  presenting  so  many  obstacles  on  the  part  of 
the  proponents,  and  which,  we  are  compelled  to  say,  have 
not  been  removed,  the  Burrogate  decided  correctly  in  refusing 
to  admit  these  codicils  to  probate. 

We  are  impressed  with  the  soundness  of  the  rules  of  law, 
before  adverted  to,  that  it  is  much  less  material  that  thoee 
who  seek  to  impeach  a  testamentary  instrument,  should  not 
be  able  to  explain  certain  things  in  their  case,  should  be 
forced  to  admit  that  their  argument  is  not  in  every  part  con- 
sistent with  all  the  facts,  than  that  they  who  seek  to  establiah 
the  will,  should  give  no  rational,  couBistent,  or  intelligible  solu- 
tion of  those  difficulties  which  incumber  their  suppositions, 
and  obstruct  the  path  towards  the  conclusion  that  they  would 
have  us  arrive  at ;  that  it  is  not  the  duty  of  the  court  to 
strain  after  probate,  and  especially  to  seek  to  establish  a  pos- 
terior wiU,  made  in  conceded  enfeebled  health,  imsuBtained 
by  previous  declarations  of  intention,  over  a  prior  will  made 
in  health,  and  with  care  and  deliberation,  when  the  provi- 
sions of  the  posterior  will  are  in  direct  hostility  and  conflict 
with  those  of  the  prior  one ;  that  heirs  and  distributees  may 
rest  securely  upon  the  statutes  of  descent  and  distributions, 
and  that  their  rights  are  not  to  be  taken  from  them,  unless 
by  an  instrument  executed  in  conformity  with  the  formalities 
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peecribed  bj  statate,  and  by  a  pdrson  authorized  by  it*  to 
make  and  ezecate  sneh  instroment ;  tiiat  it  would  be  in  vio^ 
lation  of  long  and  well  eetabiifihed  priDciples,  and  an  almost 
uniform  and  unbroken  current  of  deciaioua  in  England  and  in 
this  conntrj,  to  admit  to  probate  testamentary  papers,  prepar- 
ed and  exeouted  under  the  circumstanees  which  these  were, 
by  a  man  who  was  in  apparent  fall  physical  health,  and  pos- 
sessing nearly  his  natural  strength,  who  could  not  or  would 
not  write,  wha  could  not  or  would  not  speak,  who  could  not 
or  wonld  not  use  the  letters  <^  the  alphabet,  or  even  a  diction^ 
ary,  for  the  purpose  of  conveying  his  wishes,  upon  proof 
solely  that  they  were  supposed  to  express  the  testator'a 
wishes,  from  signs,  gestures,  and  motions  made  by  him,  and 
especially  when  it  appeared  that  such  signs,  gestures,  and 
motions  were  often  contradictory,  uncertain,  frequently  mis* 
understood,  and  often  not  comprehended  at  all.  It  is  not  to 
be  forgotten  that,  during  the  whole  period  intervening  be^^ 
tween  the  attack  of  Mr.  Parish  and  his  death,  there  is  nd 
CTidence.  that  he,  by  himself,  ever  performed  a  single  busi- 
ness transaction,  ever  made  a  purchase  or  sale  of  property, 
or  ever  expended  asingle  dollar,  or  was  ever  intrusted  with 
one,  although  the  owner  of  a  million.  These  facts  are  in- 
stniotive,  as  showing  that  he  was  treated  and  regarded  by 
those  around  him  as  no^  oompos^  and  his  condition  undoubt- 
edly was  that  of  utter,  certain,  and  absolute  demanUa. 

K,  however,  these  views  are  stronger  than  the  facts  will 
warrant,  there  is  another  proposition  which  is  undeniable,  and 
that  is, — ^if,  on  due  consideration  of  all  the  testimony  and  the 
aq^ments,  the  mind  of  the  court  is  in  equilibrioy  then  the 
proposed  codicils  must  be  pronounced  against.  In  the  pres- 
ent case,  as  already  observed,  there  is  a  will  free  from  all 
question  and  all  controversy.  It  was  made  by  the  testator 
after  peculiar  deliberation,  and  certainly  disposes  of  his  pix>p- 
erty  not  xmnaturally  or  inequitably.  No  change  in  the 
dfcnmstanceS'  of  the  testator's  family  having  occurred,  and 
a  .condition  of  bodily  and  mental  weakness  having  snperven« 
ed^  certainly  well  calculated  to  create  grave  doubts  of  the 
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testator's  sonndnesB  of  mind,  codicils  are  produced,  claimed 
to  be  his  last  v^ill  and  testament,  revoking  previous  dispo- 
sitions, and  giving  an  entirely  different  direction  to  the  great 
bulk  of  his  estate,  without  any  apparent  or  assigned  cause. 
The  language  of  Lord  Brougham  in  Pantan  v.  WiUiarns 
(jwpra),  is  apposite  and  may  well  be  followed:  "That  when 
the  question  arises  between  one  will  and  another  of  a  prior 
date,  the  proof  being  npon  the  party  propounding  any  testa- 
mentary writing,  the  course  of  administration  directed  by 
the  law  is  to  prevail  against  him  who  cannot  satisfy  the 
court  of  probate  that  he  has  established  a  will ;  or  the  prior 
instrument  which  is  liable  to  no  doubt  is  to  be  established  in 
preference  to  the  posterior  one  which  cannot  be  proved  to 
speak  the  testator's  intentions  so  as  to  leave  the  court  in  no 
doubt  that  it  declares  those  intentions." 

The  argument  has  been  much  pressed  upon  us,  that  the 
concentration  of  the  great  mass  of  the  testator's  estate  in  Mrs. 
Parish,  is  supported  by  several  collateral  circumstances,  and 
that  therefore  the  court  should  be  less  exacting  in  the  quan- 
tum of  proof  to  sustain  such  bequests,  than  it  would  demand 
when  they  were  not  thus  supported.  It  is  said  that  it  might 
well  be  supposed  that  the  testator  would  desire  to  keep  up 
and  have  maintained  his  family  establishment  the  same  after 
his  death  as  before.  The  answer  to  that  argument  is,  that 
he  had  made  most  abundant  provision  for  this  in  his  will  of 
1842,  by  leaving  to  Mrs.  Parish  an  income  of  about  $23,000 
annually,  while  the  current  expenses  of  both  in  his  lifetime 
had  never  exceeded  $10,000.  He  had,  therefore,  provided 
for  her  singly  more  than  double  the  amount  required  an- 
nually for  both. 

It  is  also  urged  that  the  alienation  of  his  feelings  towards 
his  brother  Daniel  afforded  a  sufficient  reason  for  revoking 
his  appointment  as  executor  and  the  legacy  to  him  of  $10,000, 
and  the  revocation  of  the  residuary  clause  in  the  will  of  1842 
in  favor  of  his  brothers  Daniel  and  James ;  and  that  this  alien- 
ation is  confirmed  by  the  efforts  made  by  him  on  two  sev- 
eral and  distinct  occasions  to  annul  the  legacies  to  his  unof- 
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fending  nieces  and  nephews,  the  childre\i  of  those  brothers. 
It  is  believed  that  it  has  already  been  conclusdvely  shown 
that  there  is  bo  evidence  in  the  case  tending  to  show  any 
BQch  alienation  of  affection  on  the  part  of  Mr.  Parish  towards 
his  brother  Daniel ;  but  on  the  contrary,  it  distinctly  appears 
that  in  all  the  interviews  between  them  after  his  attack,  no 
evidences  of  such  alienation  were  exhibited,  but  every  thing 
was  in  harmony  with  their  previous  relations.  But  if  it 
were  bo  as  to  Daniel  Parish,  the  cause  assigned  is  wholly  in- 
adeq^uate,  for  any  such  unfriendly  feelings  towards  James 
Parish,  as  to  withdraw  from  him  or  his  children,  or  those  of 
Daniel  even,  what  had  been  secured  to  them  with  so  much 
care  and  deliberation  and  natural  propriety. 

It  is  also  claimed  that  it  is  manifest,  from  the  framework 
of  the  original  will,  that  the  testator  did  not  intend  that  his 
brothers  should  have  any  considerable  portion  of  his  estate. 
This  argument  has  in  part  already  been  answered,  and,  in 
addition,  it  may  be  observed  that  the  peculiar  and  careful 
language  of  the  will  is  such,  that  it  conveyed  to  the  residuary 
devisees  all  the  property,  real  and  personal,  of  the  testator 
which  he  might  own  or  be  possessed  of  at  the  time  of  his 
death,  not  specifically  given  or  disposed  of  by  the  will.  He 
had  disposed  of  $381,000  to  his  wife.  This  was  absolutely 
hers,  or  subject  to  her  disposal.  He  had  specifically  given 
property  amounting  to  $60,000  to  three  young  gentleman, 
kinsmen  and  friends,  and  legacies  in  the  aggregate  to  $290,000. 
On  his  return  from  Europe  in  1844,  having  ascertained  that 
two  of  the  legatees,  whose  legacies  amounted  to  $20,000, 
children  of  his  brother  James,  had  died,  he  called  on  Mr. 
Havens,  the  counsel  who  prepared  his  will,  to  ascertain,  among 
other  things,  what  effect  their  deaths  would  have  upon  its 
provisions.  It  is  not  to  be  forgotten  that  Mr.  Parish  always 
kept  a  duplicate  of  his  will  with  him,  and  it  is  not  to  be 
doubted  that  it  was  often  referred  to,  and  its  contents  the 
subject  of  his  frequent  meditations.  Mr.  Havens  correctly 
informed  him  that  the  death  of  any  of  tlie  legatees  in  his 
lifetime,  under  age  or  without  issue  or  an  appointment, 
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would  lapse  the  legacies,  and  that  they  woald  then  fall  into 
the  residuum  of  the  estate,  and  pass  to  the  residuary  devisees. 
With  this  he  was  satisfied.  Two  other  children  of  his  brother 
James  died  before  his  attack,  whereby  the  residuary  fund 
wid  increasec}  (40,000,  and  by  reason  of  the  reduction  in  the 
estimated  value  of  his  property  made  by  the  testator  himself 
on  the  first  of  July,  1849,  the  apparent  increase  in  his  estate 
since  1842  had  only  been  $165,857.  Its  real  increacte  Was  in 
fact  much  more,  as  the  Union  Place  property  had  cost  him 
$112,000,  and  was  actually  then  worth  that,  or  more,  but  was 
estimated  by  him  at  only  $60,000.  On  the  first  of  July, 
1849,  the  testator  saw  that  his  brothers  would  take  undei' 
the  will,  the  amount,  as  estimated  value  of  the  residue, — ^in 
1842,  $86,879 ;  lapsed  legacies,  $40,000 ;  increase  of  estate, 
$165,857;  underestimate  of  Union  Place  house,  $52,000; 
total,  $294,736  ;  which  would  be  nearly  $150,000  to  each,  and 
which  might  be  enhanced,  and  obviously  would  be,  by  other 
legacies  falling  in,  and  the  natural  increase  of  his  estate. 
With  these  results  clearly  before  him,  he  made  no  change  in 
the  framework  of  his  will. 

It  is  also  urged  that  the  codicils  made  by  Mr.  Parish  after 
his  attack  were  made  to  evince  to  Mrs.  Parish  his  increased 
affection  for  her,  and  his  grateful  appreciation  of  her  kind 
and  assiduous  attentions  to  him  during  his  protracted  illness. 
This  argument  has,  we  think,  no  force  whatever,  so  far  as  it 
presents  an  inducement  for  the  execution  of  the  first  codicil. 
That  was  prepared  and  signed  within  a  few  days  after  return- 
ing consciousness  from  the  blow  of  July  19;  and  in  regard  to 
the  other  two  codicils,  the  testimony  does  not  contain  any  in* 
dications  of  an  increase  of  affection  on  the  part  of  Mr.  Parish 
for  his  wife  after  his  attack.  On  the  contrary,  if  he  was  a 
conscious  and  responsible  man,  the  inference  would  be  that 
the  affections  of  the  husband  had  been  much  weakened,  that 
he  evinced  no  tender  or  growing  regard  for  her,  and  had  no 
grateful  appreciation  of  her  watchfulness  and  care  of  hinL 
On  the  theory  of  his  intelligence  and  testamentary  capacity, 
his  treatment  of  her  was  strange  and  unaccountable,  and 
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would  lead  us  to  expect  that  be  wonld  have  songlit  to  have 
redaced  the  provieion  which  he  once  thought  ample  and  ma- 
nificent  for  her,  rather  than  devolve  npon  her  nearly  the 
whole  of  his  estate,  to  the  entire  disherison  of  all  those  of  his 
own  blood,  some  of  whom  had  the  strongest  claims  npon  his 
bonnty  and  his  affections. 

Much  stress  is  also  laid  npon  the  circnmstances  testified  to 
by  Mr.  Ward  in  reference  to  the  purchase  of  noted  by  Mr. 
and  Mrs.  Parish,  and  one  inference  is  drawn,  that  in  purchas- 
ing the  notes,  Mr.  Parish  relied  upon  his  own  knowledge  of 
the  mercantile  standing  of  the  makers,  and  that  the  same  was 
made  npon  his  judgment  solely.  Mr.  Ward's  testimony  will 
hardly  bear  that  construction,  and  a  moment's  reflection  will 
make  it  obvious  that  if  Mr.  Parish  pnrchased  notes  upon  the 
information  he  possessed  of  the  mercantile  standing  of  the 
makers,  he  must  have  done  it  very  blindly.  He  had  been  ex* 
dnded  for  years  from  intercourse  with  the  mercantile  world, 
uid  would  necessarily  know,  if  he  knew  any  thing,  bnt  little 
of  the  changes  and  losses  of  business  houses.  We  have  too 
many  instances  of  firms,  having  wealth  and  unbounded  credit 
one  week,  plunged  into  hopeless  insolvency  the  next,  to  place 
moch  reliance  on  the  judgment  formed  on  knowledge  obtain- 
ed in,  and  previous  to,  1849,  as  to  the  responsibility  of  firma* 
in  1854  and  1855.  It  was  more  simple  and  easy  toMetermino 
the  value  of  the  securities  of  a  corporation  whose  resources 
and  property  were  matters  of  public  notoriety,  than  the  means 
of  private  individuals.  Here,  real  and  apparent  are  far  from 
being  the  same.  A  careful  examination  of  Mr.  Ward's  tes- 
timony will  leave  the  impression  that  Mr.  Parish  never,  ex- 
cept perhaps  on  two  occasions,  and  then  by  nods  of  assent, 
made  any  answer  to  any  suggestions  from  Mr.  Ward  until 
Ifrs.  Parish  had  spoken.  It  has  been  shown  that  very  little 
rsliance  could  be  placed  on  Mr.  Parish's  motions  of  assent  or 
diMient.  There  is  nothing  in  the  case  to  show  that  Mrs.  Par^ 
ish  woold  have  permitted  important  purchases  to  be  made 
predicated  npon  them,  unless  she  had  been  satisfied  of  their 

wisdom  and  propriety.    In  fact,  it  is  incontrovertible  that 
Vau  I— 13. 
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8he  placed  no  confidence  in  the  manifestations  of  his  wishes 
and  opinions  in  trivial  matters,  and  so  frequently  stated;  and 
it  is  impossible,  with  this  evidence  before  us,  to  believe  that 
she  acted  npon  any  indications  made  by  him  in  matters  in- 
volving the  disposition  and  safety  of  thousands  of  dollars. 

We  have  not  thought  it  necessary  to  discuss  the  learned 
and  able  medical  opinions  furnished  on  both  sides  to  the 
court  for  its  perusal  and  cousider^tion.  We  do  not  under- 
stand that  the  parties  have  agreed  that  they  should  be 
regarded  as  testimony  in  the  case  with  the  same  effect  as 
though  the  writers  had  been  examined  as  witnesses.  They 
are  valuable  disquisitions  upon  the  subject  treated,  and  evince 
the  highest  grade  of  professional  talent  and  knowledge. 
While  they  have  been  instructive  to  the  court,  they  cannot 
strictly  bQ  regarded  as  evidence  in  chief  in  the  case.  Opinions, 
however  respectable,  and  coming  even  from  the  most  intelli- 
gent minds,  are  not  the  sources  from  which  the  judicial  mind 
seeks  enlightenment.  The  law,  for  wise  purposes,  has  pre- 
cluded it  from  relying  on  facts  not  commnnicated  under  the 
solemnity  of  an  oath,  and  it  is  the  duty  of  every  tribunal 
called  upon  to  pass  on  a  question  of  fact,  to  confine  its  inves- 
tigations to  such  facts  as  are  verified  in  a  legal  manner.  If 
it  then  fails  in  arriving  at  the  truth,  it  will  have  done  its 
whole  duty,  and  the  result  must  be  attributed  to  the  imper- 
fections of  our  judicial  system,  and  the  inadequate  tests  which 
the  mind  is  capable  of  applying  to  discover  it.  We  have  not, 
therefore,  considered  as  evidence  the  mere  opinions  of  these 
medical  gdntlemen,  and  we  have  accordingly  examined  their 
disquisitions  in  the  same  manner,  and  for  the  same  object, 
that  we  would  examine  any  medical  treatises  on  the  same 
subject.  Their  value  consists  mainly  in  the  arguments  and 
reasons  they  contain,  as  applicable  to  the  facts  developed  in 
the  present  case,  and  we  have  so  regarded  them.  They  have 
been  to  us  sonrces  of  great  instruction,  and  are  valuable  con- 
tributions to  the  study  of  medical  jurisprudence,  and  exhaust 
the  medico-legal  aspects  of  the  intricate  diseases  of  the  brain 
arising  from  apoplexy,  paralysis,  and  epilepsy. 
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In  the  consideration  of  cases  like  tie  present,  in  reviewing 
the  findings  of  the  surrogate  on  questions  of  fact  as  well  as 
his  conclnsions  of  law,  we  regard  the  matter  as  res  nova  with 
us.  It  is  true,  we  have  not  the  living  witnesses  before  us, 
but  we  have  their  testimony,  taken  with  all  the  safeguards 
which  the  law  affords,  and  we  have  all  the  facilities  of  arriv- 
ing at  the  truth  which  the  Court  of  Chancery,  or  the  eccle- 
siastical courts,  ever  had.  •  It  certainly  affords  us  gratification, 
then,  on  the  careful  examination  of  all  the  testimony  in  the 
case,  aided  by  an  extended  discussion  by  able  and  learned 
counsel,  and  the  mature  consideration  which  has  been  given 
to  the  case,  to  have  arrived  at  the  same  conclusion  as  that  of 
the  learned  and  intelligent  surrogate  who  heard  it  in  the  first 
instance,  and  whose  decision  was  affirmed  by  the  Supreme 
Court.  In  the  examination  of  the  peculiar  features  of  the 
present  controversy,  we  have  also  been  assisted  and  gratified 
by  the  profound  and  elaborate  preparation,  as  well  as  by  the 
learned  and  interesting  discussions  of  the  eminent  counsel 
who  have  addressed  the  court.  It  is  one  of  those  cases  in 
reference  to  which  Mr.  Justice  Erskine  wisely  and  justly 
said,  ^^  that  the  protection  of  the  law  is  in  no  cases  more 
needed  than  it  is  in  those  where  the  mind  has  been  too  much 
enfeebled  to  comprehend  more  objects  than  one,  and  most 
especially  where  that  one  object  may  be  so  forced  upon  the 
attention  of  the  invalid  as  to  shut  out  all  others  that  might 
require  consideration."  These  views  lead  to  the  establish- 
ment of  the  will  of  1842,  unaffected  by,  and  in  no  wise  im- 
paired by  the  codicils  of  September,  1853,  and  June,  1854. 

We  are  of  the  opinion  that  the  judgments  in  each  of  the 
two  above-entitled  causes  should  be  affirmed,  without  costs  to 
either  party  in  the  first,  but  with  costs  in  the  second  cause. 

Dbnio,  'Wright,  Allen,  and  SMtre,  Justices,  concurred. 

Gould,  J.,  concurred  in  the  conclusions,  but  not  in  the 
opinion  of  the  majority  of  the  court.  He  held  that  Mr.  Par- 
ish was  competent  within  the  rule  laid  down  in  the  case  of 
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^ffwaart  v.  Liapenard  (26  Wend*^  255).  That,  while  an  idiot 
canoot  make  a  valid  will,  yet  one  who  has  anj^iniiid  at  all, 
however  low  his  grade  of  intellect,  may  do  so ;  that  the  law 
does  not  distinguish  between  different  degrees  of  intelligence, 
and  that  to  deprive  a  man  of  testamentary  capacity,  he  mast 
be  totally  destitute  of  reason  aud  understanding.  This  de- 
cision he  considered  to  be  binding  on  this  court  He  held^ 
however,  that  the  mind  of  Mr.  Parish  was  very  much  en- 
feebled,  and  that  the  codicils,  were  void  by  reason  of  the 
fraud  and  undue  influence  of  Mrs.  Parish ;  that  they  were 
her  codicils,  and  not  his. 

I^KLDmr,  Oh.  J.  (dissenting). — ^This  case,  with  its  voluminoua 
proofs,  its  extended  medical  arguments,  and  elaborate  briefs, 
has  swollen  to  such  a  size,  that  it  is  quite  impossible  for  the 
court,  in  an  opinion  of  reasonable  length,  to  take  a  complete 
iipd  comprehensive  view  of  all  the  various  aspects  in  which  it 
is  presented.  I  shall  attempt  no  more  than  barely  to  group 
a  few  of  its  prominent  features,  in  as  brief  a  space  as  possible, 
selecting  such  points,  as^  while  they  may  not  appear  to  others 
the  most  striking  and  important,  seem,  nevertheless,  to  n^e, 
to  be  not  only  pertinent,  but  entirely  decisive  of  the  case. 

Were  we  at  liberty  to  entertain,  at  the  outset,  a  wish  as  to 
the  conclusion  to  which  we  are  ultimately  to  arrive,  it  would 
undoubtedly  be,  that  although  we  might  find  that  the  codi- 
cils were  invalid,  we  might  also  find  that  the  will  itself  was 
revoked,  and  that  Henry  Parish  died  intestate.  This  result, 
while  it  would  give  to  the  widow  a  very  bountiful  provision 
during  her  life,  and  a  large  estate  to  be  transmitted  to  her 
relatives  upon  her  death,  would,  at  the  same  time,  place  the 
brothers  and  sisters  of  Mr.  Parish  upon  a  footing  of  equality 
as  to  the  residue.  But  notwithstanding  the  very  ingenious 
argument  of  the  counsel  for  the  sisters  of  Mr.  Parish,  and  a 
natural  inclination  to  give  to  that  argument  its  fullest  force, 
I  have  been  unable  to  see  how  it  can,  with  propriety,  be  held 
that  the  will  was  revoked.  Admitting  the  soundness  of  the 
argument,  that  testamentary  capacity  may  be  divided  into 
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the  power  to  conceive  ideas,  and  the  power  to  express  them ; 
that  the  latter  is  as  essential  to  the  competency  of  the  testator 
as  the  former,  and  that  a  person  may  well  be  capable  of  ex- 
pressing the  simple  desire  to  revoke  a  will,  and  yet  qnite  in- 
capable of  adequately  communicating  his  wishes  in  regard  to 
the  complex  provisions  of  a  new  will,  still  it  can  hardly  help 
the  counsel's  case. 

The  argument  applies  solely  to  express,  and  not  at  all  to 
implied,  revocations.  The  only  express  revocations  here,  are 
those  contained  in  the  second  and  third  codicils,  of  the  legacy 
to  Daniel,  aAd  of  the  residuary  clause  in  favor  of  Daniel  and 
James  Parish.  Now,  conceding  that  in  a  case  where  a  testa- 
tor, apparently  intelligent,  but  whose  powers  of  communi- 
cating his  ideas  were  limited,  had,  in  proper  form,  revoked  a 
previous  will,  and  then  by  a  subsequent  and  distinct  act  had 
made  anotiier  will,  it  would  be  possible  to  hold  the  revoca- 
tion valid,  on  the  ground  that  the  intention  to  revoke  was 
dear,  and  the  second  will  invalid,  on  the  ground  that  it  did 
not  sufficiently  appear  that  its  provisions  were  in  accordance 
with  the  real  wishes  of  the  testator ;  still,  the  doctrine  cannot, 
I  ^)prehend,  apply  to  a  case  where  the  revocation  and  the 
new  provisions  are  contained  in  the  same  instrument,  and 
are  part  and  parcel  of  the  same  transaction;  for  the  very 
plain  reason,  that  it  would  be  impossible,  in  such  a  case,  to 
say  that  the  testator  would  have  wished  to  revoke  the  former 
will,  except  in  connection  with  the  new  disposition  made  of 
the  estate.  The  codicils  cannot,  therefore,  be  held  valid  as 
to  tiie  revocations  which  they  contain,  and  void  for  want  of 
testamentary  capacity  as  to  the  residue. 

The  revocations,  whether  total  or  partial,  in  this  case,  then, 
if  any,  must  be  implied.  Without  examining  the  question 
whether  the  circumstances  relied  upon  by  the  counsel  would 
amount  to  an  implied  revocation  at  the  common  law,  it  seems 
to  me  that  our  statute  (2  Rev.  Stat.^  64,  §  48,  et  seq,)j  presents 
an  insurmountable  obstacle  to  the  establishment  of  such  a 
revocation  here.  The  notes  of  the  revisers  upon  those  sec- 
tions, show  conclusively  that  it  was  their  intention  to  preclude 
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all  implied  revocations,  except  such  as  were  expressly  recog* 
nized.  Thej  saj,  in  terms,  that  the  provisions  contained  in 
the  sections  referred  to,  "  it  is  believed  dispose  of  the  whole 
doctrine  of  implied  revocations."  The  effect  of  these  provi- 
sions was  considered  by  this  court,  in  the  case  of  Langdon  v. 
Astor  (16  ilT.  Y.  [2  SmitJi]^  9),  where  a  distinction  was  taken 
between  the  ademption  and  the  revocation  of  a  legacy ;  and 
where,  although  the  court  held  that  there  might  still  be  an 
ademption  or  antermortem  satisfaction  of  a  l^acy,  it  waa 
nevertheless  conceded,  that,  since  the  statute,  there  could  be 
no  implied  revocation  except  such  as  the  st-atute  contem- 
plated. Judge  Deuio,  by  whom  the  opinion  of  the  court  was 
delivered,  after  stating  the  nature  of  the  implied  revocations 
enumerated  in  the  statute,  and  the  distinction  between  such 
revocations  and  ademptions,  says :  ''  The  courts  cannot,  con- 
sistently with  the  statute,  hold  that  any  other  mere  change 
of  circumstances  will  amount  to  an  implied  revocation." 

The  counsel  suggests  a  long  list  of  cases  in  which  he  sup- 
poses there  must,  of  necessity,  be  a  revocation,  notwithstand* 
ing  the  statute.  But  these  are  mostly  cases  where  the  devise 
or  legacy  has  become  inoperative  by  reason  of  the  destruction 
or  alienation  of  the  subject-matter  of  the  devise,  &c.,  prior  to 
the  testator's  death.  Circumstances  of  this  sort  do  not  neces- 
sarily work  a  revocation  of  the  will,  but  merely  operate  to 
prevent  the  beneficiary  from  enjoying  its  fruits.  The  will 
may,  nevertheless,  be  proved,  leaving  its  effect  to  be  deter- 
mined when  the  devisee  or  legatee  prefers  his  claim.  As  to 
the  testator's  expressed  intention,  or  wish,  to  revoke  or  change 
his  will,  upon  which  the  counsel  seems  to  rely,  nothing  can 
be  clearer  than  that  such  an  intention,  to  be  of  any  av%iL 
must  be  carried  into  effect  in  the  manner  prescribed  by  the 
statute.  As  a  mere  auxiliary  to  circumstances  tending  to 
effectuate  an  implied  revocation,  it  is  useless,  as  there  can  be 
no  snch  revocation  except  in  the  cases  for  which  the  statute 
provides.  It  is  impossible,  therefore,  to  sustain  the  appeal  of 
the  two  sisters  of  Mr.  Parish. 

The  remaining  questions  relate  to  the  validity  of  the  second 
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and  tbird  codicils  to  the  original  will.  It  is  insisted  that 
those  two  codicils  are  void,  on  the  grounds :  JFiraty  that  the 
testator  was  mentally  incompetent,  at  the  time  thej  were  ex- 
ecuted, to  make  anj  alteration  of  his  will ;  and,  Secondly^ 
that  they  were  obtained  by  the  fraud  and  improper  influence 
of  Mrs.  Parish.  It  did  not  appear  from  the  oral  arguments 
of  the  counsel  at  the  hearing,  that  they  differed  essentially 
as  to  the  degree. of  intelligence  required  to  enable  one  to 
make  a  wilL  But  their  printed  briefs  present  very  opposite 
theories  on  the  subject,  and  I  cannot  consent  to  pass  the 
question  without  remark,  as  I  am  unwilling  to  have  it  in- 
ferred that  I  assent  to  the  rule,  in  respect  to  testamentary 
capacUj)  supposed  to  have  been  established  by  several  cases 
in  this  State,  especially  the  case  of  Stewart  v.  Zispenard  (2iS 
W€nd.y  255).  That  rule  is  said  to  be,  that  while  an  idiot 
cannot  make  a  valid  will,  yet  one  who  has  any  mind  at  all, 
however  low  his  grade  of  intellect,  may  do  so :  that  the  law 
on  this  subject  does  not  distinguish  between  different  degrees 
of  intelligence,  and  that  to  deprive  a  man  of  testamentary 
capacity,  he  must  be  totally  destitute  of  reason  and  under- 
standing. (>>nsidered  philosophically,  it  is  manifest  that 
this  rule  cannot  be  sustained.  It  assumes  that  it  is  possible 
to  draw  a  definite  and  precise  line  of  distinction  between 
idiocy  and  mental  power.  The  fallacy  of  this  assumption  it 
requires  no  argument  to  prove.  If,  as  I  suppose,  every  per- 
ception is  an  act,  and  every  idea  a  state  of  the  mind,  then  to 
distinguish  a  man  from  a  tree,  or  a  house  from  a  horse,  is  in- 
dicative of  mind.  But  I  desire  to'  test  this  rule,  not  by  any 
mere  metaphysical  reasoning,  but  by  facts  and  principles 
familiar  to  all.  Almost  every  one  of  ordinary  experience, 
has  known  various  persons  who  were  classed  both  in  common 
parlance  and  in  law,  as  idiots,  and  must  have  observed,  that 
while  some  of  these  persons  have  more,  and  some  less,  intel- 
ligence, few,  if  any,  are  entirely  destitute ;  that  most  of  theni 
know  their  friends  from  strangers,  manifesting  affection  for 
the  one  and  aversion  for  the  other,  and  that  many  have  the 
power  of  speech,  not  imitative  merely,  like  that  of  the  parrot, 
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but  expreasive,  to  Bome  extent,  of  thought,  of  feeling,  and  of 
will.  All  th]§  requires  intelligence,  and  intelligence  proves 
mind.  Idiots,  therefore,  have  mind,  and  the  difference  be- 
tween them  and  a  Bacon  or  a  Newton,  is  a  difference  in 
degree  alone. 

It  is  said,  that  this  rule  having  been  established  in  this 
State  by  repeated  decisions,  it  is  too  late  now  to  call  it  in 
question.  But  no  amount  of  authority  can  establish  a  rule 
iprhich  is  selfcontradictory.  If  it  be,  as  I  deem  it  to  be,  un- 
deniable, that  idiots,  or  if  not  all,  at  least  some  persons 
belonging  properly  to  that  class,  have  more  or  less  under- 
standing, then  the  rule  in  question  both  affirms  and  denies, 
that  such  persons  have  capacity  to  make  wills.  There  is,  and 
can  be,  no  doubt  that  courts,  in  passing  upon  questions  of 
testamentary  capacity,  will  and  must  distinguish  between 
different  grades  of  intelligence,  and  that,  in  cases  like  the 
present,  the  inquiry  is,  not  whether  the  testator  possessed 
same  intelligence,  and  some  mind,  but  whether  he  possessed 
that  degree  of  intelligence  which  would  qualify  him  to  dis- 
pose of  his  estate  by  will.  It  by  no  means  follows,  however, 
that  when  the  inquiry  relates  to  idiocy  or  mental  imbecility, 
and  there  is  no  allegation  of  insanity,  that  it  is  necessary  to 
^ring  the  capacity  of  the  testator  up  to  the  standard  of  what 
may  be  called,  in  any  just  or  even  technical  sense,  ^'  a  sound 
mind."  This  phrase  has  two  significations.  In  common 
parlance,  it  means  a  mind  of  more  than  ordinary  strength, 
discreet  and  well  balanced.  In  law,  it  means  a  mind  not 
affected  with  insanity  in  any  form.  In  neither  of  these 
senses  can  it  by  possibility  be  made  a  test  of  mere  mental 
imbecility.  It  is  said  to  have  a  third  signification,  and  to  be 
used  as  synonymous  with  compos  m^ntisj  and  to  express  the 
idea  of  legal  competency.  It  has  no  doubt  been  sometimes 
vaguely  used  in  this  sense ;  but  such  use  is  obviously  inaccu- 
rate, and  tends  strongly  to  mislead.  Take  the  case  of  one 
but  just  elevated  above  the  grade  of  idiocy,  who  has  barelj 
sense  enough  to  escape  a  commission,  and  is  it  not  absurd  to 
speak  of  him  as  a  person  of  sound  mind  f 
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It  19  held  in  the  case  of  Stewart  v.  Zispenard^ — and  to 
that,  onder  )the  aathorities  in  this  State,  I  feel  bonnd  to 
assent, — ihsLt  a  man  may  be  capable  of  making  a  Talid  will, 
and  yet  incapable  of  executing  a  deed,  or  making  a  contract 
for  the  purchase  or  sale  of  property.  Onr  statute,  which 
allows  wilk  to  be  executed  at  the  age  of  sixteen  bj  females, 
aud  eighteen  bj  males,  tends  to  support  the  idea.  A  court 
of  equity,  therefore,  may  commit  the  estate  of  such  person 
to  the  charge  of  a  committee,  and  yet,  after  his  death,  give 
eflbet  to  his  wiU.  We  may  properly  say  of  such  a  person 
that  he  is  oom^pos  mentis  in  one  respect,  and  nan  compos 
mentis  in  another ;  that  is,  that  he  has  a  mind  competent  to 
make  a  will,  but  incompetent  to  make  a  contract ;  but  we 
cannot  say  that  he  has  a  mind  sound  for  one  purpose  and 
wisound  for  another,  without  doing  gross  violence  to  Ian* 
gaage.  It  is  obvious  that  ^^non  eompos  mentis^^  and  ^'of 
unsound  mind  "  are  not,  as  the  counsel  seem  to  suppose,  con* 
Tcrtible  terms ;  and  that  the  words  "  sound"  and  ^^  unsound" 
have  no  appropriate  relation  to  questions  of  idiocy  or  mental 
imbedli^. 

If  we  would  have  clear  and  definite  ideas  on  this  subject, 
we  must  not  abandon  all  precision  in  the  use  of  phraseology. 
Jfan  compos  mentis  is  a  general  term,  embracing  all  who  are 
deemed  legally  incompetent  to  transact  basiness.  It  includes 
three  separate  classes,  viz. :  idiots,  persons  of  unsound  mind, 
and  persons  of  i^nsound  memory.  Each  of  these  classes  is 
entirely  distinct  from  both  the  others.  The  first  embraces 
not  only  congenital  idiots,  or  idiots  from  birth,  but  also  such 
as  hare  aubsequently  become  mentally  imbecile  from  sickness 
or  other  causes.  The  second  class  comprises  all  who  suffer 
from  aberration  of  mind,  whether  they  are  lunatics,  mono- 
maniacS|  or  generally  deranged.  The  third  is  confined  to  a 
peculiar  class,  composed  mosUy  of  persons  whose  memories 
are  impaired  by  age.  To  mingle  these  separate  classes,  each 
of  which  has  its  distinct  features,  as  is  frequently  done,  tends 
inevitably  to  confusion.  We  have  already  seen  that  idiots 
cannot  be  classed  with  persons  of  unsound  mind,  in  the 
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technical  sense  of  the  latter  phrase.  It  is  equally  clear  that 
persons  of  nnsound  memory  belong  to  a  different  class  from 
either  of  the  others.  Although  an  unsound  memory  is  proof 
of  an  unsound  mind,  yet  the  converse  is  not  true.  The  mind 
may  be  unsound  in  other  respects,  while  the  memory  remains 
perfect.  Every  one  of  experience  in  life  knows  that  in  ad- 
vanced age  the  memory  sometimes  becomes  impaired  to  such- 
a  degree  that  the  individual  forgets  his  friends  and  kindred, 
and  is  unable  ordinarily  to  tell  the  names  or  number  of  his 
children,  or  whether  they  are  alive  or  dead,  and  yet  this 
same  individual  may,  under  some  sudden  stimulus  or  strong 
excitement,  exhibit  for  a  time  his  mental  powers,  memory 
included,  in  all,  or  nearly  all,  their  former  vigor.  I  have  had 
occasion,  in  one  instance,  to  pass  judicially  upon  a  will  where 
the  testator  appeared  to  be  substantially  in  this  condition. 
It  was  sought  in  that  case,  which  is  not  reported,  to  apply 
the  rule  laid  down  in  Stewart  v.  Zispenard;  but  nothing 
can  be  plainer  than  that  this  rule  could  have  no  application 
to  such  a  case. 

It  may  be  objected  to  the  classification  here  given,  that  it 
does  not  comport  with  the  language  of  our  statutes  on  the 
subject.  It  is  true  that  the  statute  concerning  wills  of  real 
estate,  in  its  enumeration  of  persons  incapable  of  making  a 
valid  devise,  specifies  only  idiots  and  persons  of  unsound 
mind,  and  omits  to  name,  specifically,  persons  of  unsound 
memory  /  and  that  the  statute  concerning  mills  of  personal 
property  provides  that  every  person  of  "  sound  mind  and 
memory,  and  no  other^^  may  make  a  valid  bequest.  These 
statutes  do,  no  doubt,  imply  that,  in  some  enlarged  and  com- 
prehensive sense,  the  term  "unsound  mind"  may  be  held  to 
embrace  both  idiots  and  persons  of  impaired  memory ;  but 
when  taken  together  they  also  recognize  the  very  distinctions 
for  which  I  contend.  The  first  distinguishes  between  idiots 
and  persons  of  unsound  mind ;  and  the  second  treats  an  un- 
sound memory  as  something  distinct  from  general  mental 
unsoundness.  That  these  distinctions  are  real,  is  too  plain  to 
be  denied ;  and  it  proves  nothing  against  their  existence,  that 
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legislators  and  judgee  have  not  always  observed  them. 
Baron  Coirnr  has  used  the  terms  ^^  idiots"  and  ^^  of  non  sane 
memory"  as  embracing  every  class  of  persons  who  are  to  be 
regarded  as  nan  compos  mentis.  (See  Gam,  Digest^  tit.  Idiot) 
The  Statute  of  Wills  (34  and  85  Henry  VIIL)  does  the 
same,  by  providing  that  no  will  of  lands  shall  be  valid  if 
made  by  any  "  idiot,  or  by  any  person  of  non  sane  memory ;" 
bnt  this  only  shows  a  want  of  jnst  discrimination  in  the  use 
of  terms.  It  is  nevertheless  clear,  that  a  mere  monomaniac, 
whose  mind  is  perfectly  sound  aside  from  a  single  halluci- 
nated idea,  esLunot  prcfperly  be  said  to  be  of  unsound  m>emory. 

It  is  plain,  from  what  has  been  said,  that  persons  deemed 
in  law  ncn  compos  mentis  are  properly  divisible  into  classes, 
and  that  such  a  division  is  indispensable  to  a  clear  under- 
standing of  the  subject.  It  is  equally  plain  that  the  compe- 
tency of  persons  belonging  to  one  of  these  classes  cannot  be 
determined  by  rales  specially  applicable  to  another  class. 
The  question  in  this  case  relates  to  the  idiocy  or  mental  im- 
becility of  the  testator ;  and  in  determining  this  question,  it 
18  unnecessary  to  inquire  whether  he  was  possessed  of  a  sound 
mind,  or  a  sound  memory,  but  only  whetJier  he  retained  that 
moderate  degree  of  reason  and  understanding  which  is  re- 
quired to  enable  one  to  dispose  of  his  property  by  will.  It 
is  not  enough  that  he  should  be  found  to  have  possessed  some 
degree  of  intelligence  and  mind.  He  must  have  had  suffi- 
cient mind  to  comprehend  the  nature  and  effect  of  the  act  he 
was  performing,  the  relation  he  held  to  the  various  individ- 
uals who  might  naturally  be  expected  to  become  the  objects 
of  his  bounty,  and  to  be  capable  of  making  a  rational  selec- 
tion among  them.  If  he  had  this  amount  of  intelligence, 
then  the  codicils  which  were  rejected  by  the  surrogate  are 
valid,  and  should  have  been  admitted  to  probate,  unless  it 
appears  that  they  were  obtained  by  the  fraud  or  undue  influ- 
ence of  Mrs.  Parish. 

The  positions  taken  by  the  counsel  for  James  and  Daniel 
Parish,  are :  1.  That  the  testator,  Henry  Parish,  at  the  time 
of  the  execution  of  the  codicils  in  question,  and  for  the  last 
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Bix  yean  of  his  life,  was  a  perfect  imbecile,  withont  rea- 
Bon  or  understaBdiDg,  and  absolutely  incapable  of  any  ra- 
tional act;  and  2.  Tliat  if  he  can  be  eapposed  to  bare  bad 
any  capacity,  be  waB,  in  making  the  codicils,  completely 
nnder  the  control  of  his  wife,  by  whose  fraudulent  practices 
they  were  obtained. 

I  have  no  intention  of  entering  into  any  analysis  of  the 
mass  of  evidence  which  has  been  adduced,  bearing  upon 
these  questions,  but  will  barely  advert  to  a  few  items  which 
appear  to  me  of  a  striking  character.  Th^:^  is  no  doubt  that 
the  opinions  of  intelligent  witnesses,  although  not  experts, 
are  to  be  received  upon  such  an  issue.  It  would  be  utterly 
impossible  to  describe  in  words  the  air  and  manner,  the  tones 
of  voice,  and  expression  of  face,  from  which,  to  a  great  de- 
gree, the  conclusion  must  be  drawn.  Personal  observation 
is  almost  indispensable  to  accuracy  of  judgment  in  euch  a 
case,  and  hence  the  reception  of  opinion  in  evidence  becomea 
a  necessity.  Among  the  witnesses  called  by  Mrs.  Parish  to 
support  the  codicils,  are  her  brothers,  Edward,  Henry,  and 
Bichard  Delafield ;  Mr.  Lord,  who  drew  the  codicils ;  Mr. 
Taylor,  a  minister,  and  rector  of  Grace  Ohurch ;  Mr.  Tileston^ 
president  of  the  Phoenix  Bank ;  and  Gov.  Bradish,  president 
of  the  Bible  Society.  All  these  are  conceded,  by  the  connee^ 
to  be  men  of  the  highest  character  and  intelligenoe.  Of  the 
three  brothers  of  Mrs.  Parish,  Edward  was  the  physician  of 
Mr.  Parish,  and  in  constant  attendance  upon  him  during  the 
whole  six  years  of  his  illness.  Henry,  a  merchant,  lived  in 
the  house  with  him  during  this  time,  and  was  with  him  a 
great  part  of  nearly  every  day.  Richard,  a  major  in  the 
United  States  army,  and  superintendent  of  the  Military 
Academy  at  West  Point,  had  frequent  opportunities  of  in* 
terconrse  with  him  during  the  same  period.  Mr.  Taylor  was 
also  a  frequent  visitor  of  Mr.  Parish,  administering  the  sao* 
rament  to  him  upon  many  occasions,  and  had  other  religiooa 
intercourse,  and  various  financial  transactions  with  him. 
Mr.  Lord  drew  the  codicils,  was  many  times  in  consultation 
with  the  testator  in  regard  to  them,  and  witnessed  their  exe- 
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cstion.  Mr.  lUefiton  was  president'^  of  the  bank  in  which 
Mr.  Pariah  was  a  large  stockholder,  saw  the  latter  frequently, 
and  negotiated  with  him  upon  some  matters  of  business  of 
great  importance.  Gh>T.  Bradiah  was  a  friend  of  Mr.  Parish, 
vkited  him  several  times  daring  his  sickness,  and  received 
from  him  personally  a  large  subscription  to  the  ftinds  of  the 
Bible  Society.  All  these  witnesses,  without  exception,  ex- 
press the  most  decided  conviction  that  the  testator  had  intel* 
ligeoce,  and  that  he  perfectly  understood  the  various  matters 
to  which  their  intercourse  with  him  related.  Mr.  Lord,  in 
answer  to  a  question  as  to  the  state  of  the  testator's  mind 
upon  the  execution  of  the  second  codicil,  said,  '^  I  had  no 
doubt,  I  have  not  any,  of  his  entire  capacity  to  understand: 
what  he  was  doings  and  the  effect  of  it."  In  reply  to  a  simi- 
lar  inquiry  as  to  the  mental  capacity  of  the  testator  upon 
executing  the  third  codicil,  he  said,  '^  In  my  judgment  it  was- 
perfect  for  the  purpose  of  making  a  codicil  of  l^is  kind;  he 
ftilly  understood  it,  and  fully  agreed  to  it."  Mr.  Taylor, 
whose  interviews  with  Mr.  Parish  were  very  frequent  during 
die  time  of  his-  sickness,  said,  in  reply  to  a  similar  question, 
relating  to  that  whole  period,  ^^  I  bad  not,  myself,  the  least 
doubt  of  the  soimdness  of  his  mind,  nor  could  I  have  sup- 
posed that  any  intellig^it  person  could  doubt  its  soundness." 
ICr.  Uleston  had  various  interviews,  and  some  very  impor* 
tant  negotiations  with  Mr.  Parish,  and  to  an  inquiry  as  to 
the  condition  of  his  mind  and  understanding,  after  his  attack 
in  July,  1849,  he  answered :  ^^  In  all  transactions  between  us, 
I  thought  he  appeared  to  understand  himself  perfectly." 
Gov.  Bradish^  who  saw  Mr.  Parish  upon  several  occasions, 
and  obtained  firom  him  a  large  subscription  to  the  funds  of 
the  Bible  Society,  upon  being  inquired  of  as  to  the  condition 
of  Mr.  Parish's  mind,  replied,  that  in  his  opinion  the  latter 
^  was  capable  of  understanding,  and  did  understand,  what 
tile  witneaa  aaid  to  him,  and  that  hia,  Mr.  Parish's,  expres- 
noos  of  affirmation  and  of  negation  were  yerj  strong,  very 
marked,  very  decided  generally,  indicating  intelligence,  judgr 
nMut,  and  deciaian^"    It  is  certainly  very  difficult  to  suppose 
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that  the  four  highly-cultivated  and  intelligent  gentlemen  last 
named  could  have  had  the  interviews  and  intercourse  they 
describe  with  a  man  who  was  substantially  an  idiot,  and  not 
be  aware  of  the  fact.  I  can  myself  frame  no  hypothesis  upon 
which  such  a  thing  would  seem  to  be  at  all  probable.  But 
if  we  assume  that  these  gentlemen  might  have  all  been  de- 
ceived, it  is  quite  impossible  to  believe  that  the  three  broth- 
ers of  Mrs.  Parish  could  have  been  mistaken.  That  they 
should  have  had  daily,  and  almost  hourly,  communication 
with  Mr.  Parish  for  six  years,  and  not  know  whether  he  could 
understand  the  remarks  addressed  to  him  by  themselves,  is 
inconceivable.  Intelligence,  or  the  want  of  it,  is  manifested, 
not  by  speech  alone,  but  by  gestures,  air,  manner,  and  coun- 
tenance. An  accidental  occurrence  of  these  might  deceive 
for  a  time,  but  not  for  a  series  of  years,  or  even  days.  That 
the  Messrs.  Delafield  supposed  that  Mr.  Parish  had  intelli- 
gence is  proven,  if  they  are  considered  in  the  slightest  degree 
honest,  not  merely  by  their  own  testimony  in  this  case,  but 
by  their  whole  treatment  of  him  as  disclosed  by  the  other 
evidence.  They  addressed  him  as  tliey  would  have  done  be- 
fore his  attack,  conversed  with  him,  consulted  him,  read  to 
him  from  the  daily  papers,  told  him  the  news  of  the  day,  &c., 
&c.,  and  never  discontinued  this  practice  until  the  close  of 
his  life.  That  they  could  have  pursued  this  course  for  six 
years,  towards  a  man  without  understanding,  and  still  sup- 
pose him  to  be  intelligent,  can  never  be  believed. 

The  counsel  for  the  respondents,  James  and  Daniel  Parish, 
evidently  felt  the  force  of  this  aspect  of  the  case,  and  we  will 
see  how  he  meets  it.  In  speaking  of  Mrs.  Parish,  and  the 
frauds  and  contrivances  by  which,  as  he  insists,  she  obtained 
the  execution  of  the  codicils,  he  says :  "  We  shall  find  her 
watching  her  husband's  person  day  and  night,  never  per- 
mitting any  intercourse  between  him  and  othera,  which  might 
reveal  the  true  condition  of  his  mind.  We  shall  find  her  in- 
terpreting, according  to  her  own  purposes,  his  signs  and 
gestures  to  selected  persons,  chosen  to  have  this  nominal  in- 
tercourse with  him.    We  shall  find  her  preparing  such  per- 
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BODS  to  plaj  the  hnmble  part  of  dapes,  bj  appeals  to  their 
self-intereBt  or  their  vanity,  or  by  palpably  UDtrue  represen- 
tations and  impostures  practised  upon  them.  We  shall  find 
her  desecrating  to  the  purposes  of  fraud  and  deception,  the 
sacred  name  and  the  sacred  observances  of  religion,  the  holy 
cause  of  charity.  We  shall  find  hei*  ensnaring  her  own 
highly  respectable  kinsmen  in  such  a  net^work,  that  they  are 
at  length  constrained  in  desperation  to  become  the  instru- 
ments of  her  will,  to  forget,  to  prevaricate,  to  misrepresent 
The  learned  and  eminent  counsel  is  drawn  in  by  one  artifice; 
the  pious  minister  by  another ;  the  sexton  falls  by  one  piece 
of  practice,  the  bank  president  and  the  president  of  the  Bible 
Society  by  another ;  and  finally,  to  fill  up,  by  direct  and  un- 
mistakable untruth,  every  remaining  chink  in  the  barricade 
behind  which  her  plunder  was  to  be  intrench^,  a  desperate 
wanderer  from  truth  and  rectitude  is  obtained  as  a  witness, 
and  induced  to  out-Herod  Herod." 

This  is  a  most  forcible  and  eloquent  summary  of  the  po- 
sitions which  it  is  incumbent  upon  the  respondent  to  main- 
tain, in  order  to  invalidate  these  codicils  for  the  want  of 
testamentary  capacity.  The  counsel  is  clearly  right  in  his 
conception  of  the  burdens  which  the  case  imposes  upon  him* 
He  sees  that  it  is  quite  impossible  that  all  these  intelligent 
witnesses  should  have  failed  to  detect  idiocy  if  it  existed,  and 
has  taken  his  position  accordingly.  These  positions  are  main- 
tained by  a  vigor  of  logic,  a  force  of  rhetoric,  and  a  perfection 
of  art,  which  I  cannot  refrain  from  saying,  has,  in  my  judg- 
ment, rarely  been  surpassed.  But  is  it  possible  to  assent  to 
them !  They  attribute  to  Mrs.  Parish  not  merely  the  wick- 
edness, but  the  power,  of  a  demon.  Women  have  no  doubt 
existed  who  were  sufficiently  vile;  but  I  certainly  have 
never  known,  and  think  I  have  never  heard  of  one  who 
conld  have  accomplished  what  is  here  supposed ;  who  could 
have  carried  on  a  game  of  fraud  and  deception  for  six  years 
without  a  misstep  ;  who  could  have  practised  her  wiles  with 
such  success  as  utterly  to  subvert  the  moral  sense  of  a  whole 
Cunily,  consisting  of  such  men  as  her  brothers  are  admitted 
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to  be ;  and,  not  only  so,  bat  to  "  draw  in,"  as  the  eonnsel  ex- 
presses it,  and  make  ^*  dopes"  of  lawyers,  ministers,  and 
financiers,  among  the  most  eminent  which  the  oonntry  affords. 
Ib  all  this  credible?  One  man  may  be  deceived  and  another 
suborned ;  bat  that  a  dozen  of  the  shrewdest  and  most  high- 
minded  men  in  the  city  of  New  York,  shoald  be  &a8  cheat- 
ed, cajoled,  and  corrnpted,  surpasses  belief. 

The  witnesses  I  have  named  m-e  by  no  means  all  who  had 
intercoune  with  Mr.  Parish  and  believed  in  his  intelligence. 
Those  named  were  selected,  beeanse  they  were  specially  re- 
ferred to  in  the  paragraph  quoted  from  the  connBel's  argu- 
ment. There  were  many  others,  belonging  to  the  same 
intelligent  class:  among  them  I  may  mention  Charles  A. 
Davis  and  Moses  H.  Orinnell,  both  eminent  merchants; 
Leroy  M,  Wiley,  a  Southern  planter,  and  former  partner  of 
Mr.  Parish,  and  James  Watson  Webb,  editor  of  the  ITetd 
York  Coitrier  and  Enquirer ;  all  of  whom  testified  to  their 
entire  confidence  in  the  intelligence  of  Mr.  Parish.  Mr. 
Wiley,  who  had  a  great  deal  of  intercourse  with  him  during 
his  illness,  upon  matters  of  business,  when  asked  as<  to  the 
condition  of  his  mind,  said :  '^  As  far  as  I  could  judge,  his 
mind  appeared  to  be  well  regulated  as  to  business  he  was 
familiar  with,  or  had  been  familiar  with,  when  in  good 
health."  Mr.  Grinnell,  upon  being  inquired  of  whether,  in 
his  intercourse  with  Mr.  Parish,  after  his  attack,  he  supposed 
the  latter  understood  what  was  said  to  him,  replied^  '^  I  never 
had  any  doubt  but  what  he  understood  distinctly." 

The  witnesses  called  on  the  part  of  the  respondents  are  far 
from  expressing  the  same  confident  opinion.  Mr.  Eemochan, 
the  leading  witness  and  the  former  partner  and  inttimate 
friend  of  the  testator,  did  not  think  the  latter  "had  mudi 
mind."  In  his  efforts  to  communicate  with  Mr.  Parish  he 
was  never  ^'  perfectly  satisfied "  that  the  latter  understood 
him.  Mr.  Folsom,  the  clerk  of  Mr.  Parish,  before  aaid  after 
his  sickness^  and  one  of  the  principal  witnessesr  for  the  re- 
spondents, in  answer  to  an  inqniiy  as  to  the  mental  condition 
of  Mr.  Parish  during  his  sickness,  said :  "  I  think,  through 
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that  whole  period,  he  was  not  far  removed  from  an  imbecile, 
still  retaining  some  memory,  some  lingering  ideas  of  former 
basiness  habits,  constant  efforts  to  express  himself,  without 
the  ability  so  to  do,  without  the  mind  to  enable  him  so  to  do/' 
Mr.  Ogden,  cashier  of  the  Phosnix  Bank,  had  an  interview 
with  Mr.  Parish  npon  matters  of  business,  and  ^^  could  not 
understand  him."  These  are  fair  specimens  of  the  testimony 
upoQ  that  side  of  the  case.  So  far,  therefore,  as  the  opinions 
of  witnesses  are  entitled  to  weight,  the  evidence,  no  doubt, 
greatly  preponderates  in  favor  of  the  testator's  competency. 

Bat  opinions  are  of  no  importance,  if  they  are  contradicted 
bj  facts.  It  is  necessary,  therefore,  in  attempting  to  dispose 
of  this  case,  to  look  into  the  history  of  the  appearance  and 
conduct  of  the  testator  during  his  illness,  which  is  given  by 
the  testimony  with  the  greatest  minuteness  of  detail.  This  I 
have  done,  but  shall  not  attempt  to  reproduce  it  here.  Some 
of  the  circumstances  which  are  clearly  established,  and  about 
which  there  is  no  dispute,  must,  no  doubt,  be  regarded  as 
somewhat  extraordinary,  upon  the  supposition  that  the  tes- 
tator possessed  any  considerable  mental  capacity.  Those 
which  it  appears  to  me  most  difficult  to  reconpile  with  this 
hypothesis  are :  1.  That,  although  his  embarrassment  in  en- 
deavoring to  make  his  thoughts  and  wishes  known,  his  power 
of  speech  being  limited  to  uttering  the  words,  "yes"  and 
^no,"  must  have  been  a  constant  source  of  irritation  and 
annoyance,  he  either  could  not,  or  would  not,  learn  to  write 
with  his  left  hand,  of  which,  for  other  purposes,  he  still  had 
the  nse ;  and  2.  That  he  would  not,  or  did  not,  communi* 
cate  his  ideas  by  the  use  of  block  letters.  Yarious  hypoth- 
eses might  be  suggested  for  the  purpose  of  explaining  those* 
circnmstances,  some  of  which  it  would  seem  to  me  quite 
possible  to  adopt. 

Bnt  whatever  may  be  the  difficulty  of  accounting  for  these 

iacts,  it  can  hardly  be  sufficient  to  counterbalance  the  great 

weight  of  the  evidence  which  goes  to  show  intelligence.    In 

addition  to  the  force  of  the  opinions  referred  to,  and  of  the 

sng;estion8  already  made  as  to  the  absolute  impossibility  of 
Vol.  L— 18 
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believing  that  educated  and  intelligent  men  coald  have  daily 
dnterconrse,  for  six  years,  with  an  idiot,  talking  to  him,  inter- 
rogating him,  watching  his  countenance,  observing  and  scrn- 
tinizing  his  actions,  and  still,  believe  him  to  be  a  man  of 
intellect,  there  is  much  direct  evidence  of  the  testator's  intel- 
ligence.   I  shall  not  attempt  to  give  a  summary  of  this  evi- 
dence, but  shall  simply  refer  to  one  or  two  items  which 
appear  to  me  worthy  of  special  notice.    Mr.  Charles  A. 
Davis  was  in  the  habit  of  visiting  Mr.  and  Mrs.  Parish ;  upon 
one  of  these  occasions,  as  he  testifies,  in  the  course  of  a 
general  conversation,  Mr.  Parish  suddenly  interposed  an  in- 
quiry in  his  usual  mode,  directing  it  apparently  to  him,  the 
witness.    He,  supposing*  the  inquiry  to  relate  to  the  subject 
then  under  discussion,  made  various  suggestions,  which  were 
all  met  with  a  ''  no,"  and  a  shake  of  the  head.     After  similar 
efibrts  on  the  part  of  Mrs.  Parish,  but  equ^illy  without  suc- 
cess, Mr.  Parish  gave  the  usual  indication  of  his  unwilling- 
ness to  continue  the  trial  longer.    It  then  occurred  to  Mr. 
Davis,  that  he  had  a  few  weeks  before  spoken  to  Mr.  Parish 
about  a  valuable  piece  of  property  which  he  was  about  tc 
sell,  and  had  afterwards  sold,  and  thinking  that  the  inquiry 
might  relate  to  the  price  obtained  for  that  property,  he  said 
to  Mr.  Parish,  "  I  know  now  what  you  are  after,  you  want 
to  know  what  that  property  brought  at  the  comer  of  Broad- 
way and  Franklin  streets."    Mr.  Parish,  as  the  witness  says, 
instantly  exclaimed,  "  *  Yes,  yes,'  repeating  it  several  times, 
patting  me  upon  the  arm,  and  expressing  great  gratification 
at  being  at  last  understood."    Mr.  Davis  had  previously  tes- 
tified, that  the  subjects  which  seemed  most  to  interest  Mr. 
Parish  "  had  relation  to  property — sales  and  values." 

I  will  mention  here  one  other  item  of  evidence,  which  ap- 
pears to  me  still  more  significant.  From  the  constantly 
accruing  income  of  Mr.  Parish's  estate  during  his  illness, 
there  were  large  sums  to  be  invested ;  many  of  these  invest- 
ments were  made  through  the  agency  of  Mr.  John  Ward,  a 
prominent  broker  of  Wall-street,  who  testifies  that  his  busi- 
ness interviews  with  Mr.  and  Mrs.  Parish  were  had  in  Wall- 
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Street,  to  which  they  came  together  in  a  carriage,  stopping 
in  front  of  his  office.  He  wonld  go  to  the  carriage  and  speak 
to  them,  and,  when  informed  that  they  wished  to  invest, 
would  propose  to  them,  while  sitting  in  their  carriage,  various 
securities  for  purchase,  such  as  stocks,  railroad  bonds,  and 
notes  of  mercantile  firms  in  the  city.  When  stock  or  bonds 
were  offered,  time  was  usually  taken  to  make  inquiries. 
They  would  ascertain  one  day  what  securities  could  be  had, 
and  return  in  a  day  or  two  and  decide  whether  to  take  them. 
Bat  Mr.  Ward  expressly  says,  that  this  was  not  usually  the 
case  in  respect  to  notes.  He  says  that  when  notes  were 
offered,  they  were  generally  accepted  or  rejected  at  once* 
Upon  cross-examination,  Mr.  Ward  was  unable  to  specify, 
from  recollection,  more  than  one  note  which  he  could  be 
certain  Mr.  Parish  accepted  when  offered ;  and  also  one  which 
had  been  in  like  manner  rejected ;  but  stated  his  impression 
to  be  that  there  were  others.  To  the  question,  '^  Was  it  not 
the  usual  practice,  in  these  transactions  with  your  house,  for 
Mrs.  Parish  to  ascertain  at  one  call,  what  notes  or  securities 
yon  had,  or  proposed  to  sell,  and  return  the  next  day,  or  at 
some  subsequent  period,  and  take  or  not  as  was  determined 
upon  f '  the  witness  answered,  ^^  I  think  that  was  often  the 
case;  it  was  not  usuMy  the  case  in  respect  to  notee^  as  I 
believe."  According  to  the  testimony  of  Mr.  Ward,  the  offer 
on  these  occasions  was  made  directly  to  Mr.  Parislb,  and  when 
the  latter  accepted,  he  did  so  by  a  nod  directly  to  the  witness. 
Mr.  Ward  expressly  says,  that  the  choice  or  selection  in  these 
cases  appeared  to  be  that  of  Mr.  Parish  himself. 

Now  the  great,  and, — if  Mr.  Ward  is  not  mistaken  in  his 
recollection,— controlling  importance  of  this  testimony  will 
be  readily  seen.  The  stocks  and  bonds  offered,  were  mostly 
those  of  companies  recently  organized,  the  credit  and  re- 
sponsibility of  which  Mr.  Parish,  from  his  having  been  some- 
what secluded  from  the  business  arena,  for  a  considerable 
time,  could  not  be  expected  to  have  much  knowledge ;  con- 
cerning these  it  was  necessary  to  make  inquiries.  But  when 
the  note  of  a  mercantile  firm  in  the  city,  with  the  character 
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and  standing  of  which  he  was  familiar,  was  offered,  he  was 
prepared  to  accept  or  reject  it  at  once.  It  is  difficult  to  sup- 
pose that  Mrs.  Parish  had  that  intimate  knowledge  of  the 
business  firms  of  the  city,  which  would  enable  her  to  decide 
thus  promptly.  The  decision  must,  as  it  would  seem,  have 
been  made,  as  Mr.  Ward  supposes  it  to  have  been  made,  bj 
Mr.  Parish  himself.  This  testimony  proves,  not  only  that 
Mr.  Parish  had  sufficient  intelligence  to  comprehend  a  matter 
of  business,  but  that  he  had  self-reliance,  decision,  and  will. 
It  also,  if  reliable,  affords  unmistakable  evidence  that  Mrs. 
Parish  had  confidence  in  her  husband's  intelligence,  and  was 
willing  to  rely,  in  matters  involving  many  thousands  of  dol- 
lars, upon  his  judgment.  These  facts,  if  they  occurred,  can- 
not by  possibility  be  reconciled  with  the  supposition,  that  the 
testator  was  an  imbecile.  Their  effect  can  only  be  obviated 
by  assuming,  that  Mr.  Ward  is  mistaken  in  his  recollectionB, 
or  that  he  misunderstood  what  transpired.  The  fact,  how- 
ever, that  any  distinction  at  all  was  made  between  notes,  and 
bonds  or  stocks,  about  which  he  seems  to  be  confident,  and 
in  regard  to  which  we  can  hardly  suppose  him  to  be  mis- 
taken, tends  to  corroborate  his  recollections  in  other  respects. 
•I  have  referred  to  these  items  in  the  testimony  of  Mr. 
Davis  and  Mr.  Ward  as  specimens,  merely,  of  the  evidence 
in  the  case.  Numerous  other  circumstances  are  detailed  by 
the  witnesses,  having  the  same  tendency  to  support  the 
opinions  of  those  who  have  expressed  their  belief  in  the  in- 
telligence and  capacity  of  Mr.  Parish.  The  facts  of  this 
character  having  an  opposite  tendency,  are  few  and  compa- 
ratively  insignificant.  The  evidence  of  incapacity  rests 
mainly  upon  his  failure  to  learn  to  write  or  to  communicate 
by  the  use  of  block  letters,  upon  his  great  physical  weakness 
in  some  respects,  and  upon  the  somewhat  qualified  opinions 
of  the  witnesses  introduced  by  the  contestants.  The  counsel, 
for  the  purpose  of  adding  to  the  force  of  the  evidence,  have 
introduced,  by  way  of  addenda  to  their  briefs,  the  written 
opinions  of  several  medical  gentlemen  of  great  eminence. 
Although  these  opinions  are  not  under  oath,  yet,  considering 
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the  character  of  the  authors,  the  natare  of  the  subject,  and 
the  fact,  that  the  reasons  for  the  opinions  are  in  each  case  so 
folly  given,  thej  are  entitled,  perhaps,  to  abont  the  same 
weight  as  if  sworn  to.  I  shall  treat  them,  therefore,  as  a 
part  of  the  evidence  in  the  case. 

To  estimate  rightly  the  force  of  these  opinions,  it  is  neces- 
sary to  divide  them,  into  two  parts ;  that  is,  to  separate-  the 
part  which  is  purely  scientific  from  the  residue.  To  ascertain 
the  physical  condition  of  a  person  in  any  respect,  from  all 
the  visible  indications  of  that  condition,  is  the  appropriate 
duty  of  the  physician :  to  gather  together  and  combine  all 
the  external  symptoms  bearing  upon  the  state  of  the  brain, 
or  any  other  organ,  and  to  infer  from  those  symptoms  its 
actual  condition,  is  of  course  within  their  province.  So,  also, 
from  the  ascertained  physical  condition  of  an  organ,  to  infer 
its  functional  powers,  is  obviously  within  the  r%nge  of  med* 
ical  science.  When  a  physician,  therefore,  from  personal 
observation,  or  an  authentic  description  of  the  symptoms  of 
a  case,  has  arrived  at  the  same  conclusion,  that  there  is  a 
lesion  or  deterioration  of  the  substance  of  the  brain,  his  opin- 
ion as  to  the  necessary  effect  of  this  injury  upon  the  intellec- 
.  tnal  powers,  is  received  as  evidence.  But  it  is  obvious,  that, 
to  make  this  opinion  of  any  special  value  as  a  scientific  opin- 
ion, upon  a  question  of  mental  capacity,  the  conclusion  as  to 
the  injury  to  the  brain,  must  be  drawn  from  indications  other 
than  such  as  are  purely  intellectual. 

If  a  medical  witness  comes  to  the  conclusion  from  the  men- 
tal manifestations  of  an  individual  that  his  mind  is  disordered, 
that  he  is  insane  or  imbecile,  and  from  that  infers  that  his 
brain  is  diseased,  and  then  tells  us  that  this  disease  of  the 
brain  must  necessarily  destroy  the  intellectual  powers,  we 
have  gained  nothing  whatever  from  medical  science.  We 
have  simply  reasoned  in  a  circle ;  we  had  arrived  at  the  end 
of  the  inquiry  as  to  the  mental  capacity  before  touching  upon 
the  connection  between  the  mind  and  the  brain,  which  con- 
nection alone  brings  the  question  within  the  scope  of  that 
science.    Physicians  are  not  necessarily  metaphysicians;  their 
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Bcience  relates  to  the  physical  man,  and  to  his  moral  and 
mental  condition  only  as  connected  with  his  physical.    Their 
opinions,  therefore,  can  be  considered  as  properly  ecientific, 
only  to  the  extent  in  which  this  connection  is  involved.    So 
far,  then,  as  the  individual  opinions  in  this  case  bear  npon 
the  degree  of  cerebral  disease  indicated  by  the  apoplexy,  the 
paralysis,  the  loss  of  speech,  the  convulsions,  and  other  phys- 
ical i^mptoms,  they  are  to  be  regarded  as  the  opinions  of 
experts.    Bat  in  so  far  as  they  rest  upon  the  evidence  going 
to  show  a  want  of  intellect  di/recQ/yy  and  not  merely  as  the 
result  of  disease  of  the  brain,  they  derive  very  little,  if  any 
force,  from  the  professional  education  of  the  witnesses.    A 
very  large  portion  of  these  medical  opinions  is  of  the  latter 
description:   it  is  impossible  frequently  to  appreciate  their 
force  without  observing  the  distinction  here  made.    It  is  un- 
necessary t9  review  these  opinions  at  large.    I  will  advert 
only  to  that  of  Dr.  Watson,  which  is  the  most  elaborate  of 
them  all.    A  considerable  portion  of  this  opinion  is  devoted 
to  showing  what  must  have  been  the  physical  condition  of 
Mr.  Parish's  brain,  as  deduced  from  his  complaints  prior  to 
July,  1849,  from  the  attack  at  that  time,  and  its  immediate 
effects  of  paralysis,  loss  of  speech,  &c.,  <fec.^  from  his  subse- ' 
quent  ailments,  such  as  periodical  convulsions,  &c.,  &c.     All  * 
this  falls  legitimately  within  the  province  of  the  physician, 
and  from  my  examination  of  this  portion  of  the  opinion,  I 
must  say,  that  it  seems  to  me,  in  general,  so  far  as  I  am  qual- 
ified to  judge  of  its  merits,  able  and  well-reasoned,  although 
open,  no  doubt,  to  some  criticism,  as  Dr.  Clark  has  very 
clearly  shown.    All  the  medical  witnesses  concur  in  stating, 
that  when  the  disease  is  simply  what  is  called  hemiplegia — 
that  is,  when  the  lesion  of  the  brain  is  confined  to  one  of  its 
hemispheres,  as  is  usually  the  case  where  one  side  only  is 
paralyzed — ^the  mind  is  generally  but  slightly  affected.    Those 
called  on  the  part  of  Mrs.  Parish,  think  that  the  disease  of 
Mr.  Parish  was  of  this  nature,  and  that  only  one-half  of  the 
brain  was  involved.     Dr.  Watson,  on  the  other  hand,  and 
those  who  concur  with  him,  contend  that  the  symptoms 
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prove  a  serious  disease  of  both  hemispheres.  I  should  find 
it  somewhat  difficult  to  decide  between  these  opposing  opin- 
ions. Both  are  maintained  with  ability,  and  with  some  show 
of  authority.  If,  therefore,  the  case  were  found  to  turn  upon 
this  question,  its  determination  might  depend  entirely  upon 
the  ontuf  probandL  But  I  deem  it  unnecessary  to  decide 
which  of  these  two  opposing  opinions  is  correct  It  is  true, 
if  we  adopt  the  conclusion  of  Dr.  Watson,  that  the  whole 
bnun  was  afifected,  it  would  follow  that  the  powers  of  the 
mind  were  more  or  less  impaired.  But  this  would  not  prove 
that  sufficient  intelligence  might  not  still  remain  to  enable 
Mr.  Parish  to  make  a  valid  will,  or  even  to  transact  any 
ordinary  busine^.  What  Dr.  Watson  says,  is  this:  "No 
brain  can  be  extensively  diseased  on  both  sides  of  the  medium 
plane,  without  impairment  of  mind  sufficient  to  be  at  once 
recognizable  by  the  medical  observer." 

Now,  although  it  may  be  regarded  as  clear,  in  this  case, 
that  the  left  hemisphere  of  the  brain  was  seriously  diseased, 
yet  how  far  the  right  hemisphere  was  implicated,  is,  under  ' 
the  evidence,  to  say  the  least,  doubtful.  It  certainly  cannot 
be  considered  as  incontrovertibly  established,  that  the  brain, 
to  use  the  language  of  Dr.  Watson,  was  "  extensively  diseased 
on  both  sides."  But  even  if  it  was,  the  only  conclusion 
drawn  from  it  by  Dr.  Watson  himself,  is,  that  the  impair- 
ment of  mind  would  be  such  as  to  be  recognizable  by  a  med- 
ical observer.  This  clearly  is  not  enough  to  render  a  man 
incapable  of  making  a  will.  A  man's  mind  may  be  percep- 
tibly weakened,  and  he  still  possess  that  degree  of  intelli- 
gence which  the  law  requires  in  a  testator.  In  any  view, 
therefore,  which  can  be  taken  of  that  portion  of  the  medical 
opinions  which  assumes  to  deduce  the  state  of  the  mind  from 
the  condition  of  the  brain,  it  cannot  be  considered  as  in  any 
manner  decisive  of  the  question  at  issue. 

There  is  another  portion  of  the  opinion  of  Dr.  Watson, 
which  is  of  an  entirely  different  character.  He  recites  the 
testimony  of  the  various  witnesses,  and  comments  at  length 
upon  it,  with  a  view  to  its  bearing,  not  upon  the  physical 
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condition  of  the  brain,  but  directly  upon  the  question  of  in- 
telligence. I  will  refer  to  bis  mode  of  dealing  with  one  por- 
tion of  the  evidence,  which  seems  to  me  of  the  greatest  im- 
portance. Many  of  the  witnesses  speak  of  the  countenance 
of  Mr.  Parish ;  of  its  changes  of  expression ;  of  the  play  of 
his  features,  and  expressions  of  pleasure,  or  the  reverse.  Mr. 
Taylor  says :  "  His  iEace  was  as  expressive  as  usual — ^as  it  ever 
had  been ;"  and  in  answer  to  the  question,  "  How  did  he 
manifest  the  pleasure  you  have  spoken  of?"  he  replied: 
^' There  was  an  expression  of  pleasure  beaming  from  his 
countenance,  and  he  continued  to  nod  his  head  approvingly." 
Mr.  Tileston  says :  "  His  countenance  changed  from  time  to 
time,  as  he  was  pleased  or  displeaseo,  on  this  and  all  other 
interviews  I  had  with  him."  Mr.  Bradish,  upon  being  asked 
whether  the  expression  of  Mr.  Parish's  face  was  of  a  uniform 
character,  replied :  "  I  should  think  not,  from  my  present 
recollection ;  it  would  vary,  according  to  the  various  occa- 
sions of  the  excitement  or  interest."  Mr.  Webb  says,  on  this 
subject :  "  His  expression  was  as  intelligent  as  I  ever  knew 
it  to  be,  and  as  responsive  to  any  remark  I  made."  These 
are  merely  examples  of  the  manner  in  which  the  witnesses 
generally  speak  of  the  expression  of  face. 

Dr.  Watson,  in  reference  to  this  portion  of  the  testimony, 
use^  this  language :  '^  I  do  not  know  that  I  ever  witnessed  an 
instance,  where  the  dementia  supervened  late  in  life,  in  which 
the  patient's  faculties  were  so  completely  overwhelmed  by 
the  disease  of  the  brain,  that  he  could  not,  while  yet  con* 
scions,  and  enjoying  his  sense  of  sight  and  hearing,  respond 
by  look,  or  by  the  play  of  features,  to  the  cou/ntenance^  if  not 
to  the  words,  of  those  who  were  addressing.  Now,  it  is  this 
reflection  of  ouT8eh)es  in  the  faces  of  others,  with  whom  we 
come  in  contact,  that  is  so  apt  to  mislead  us  in  our  inter- 
course with  the  lunatic,  the  idiot,  and  the  imbecile."  This 
can  hardly  be  considered  a  satisfactory  explanation  of  this 
vital  point  in  the  evidence.  It  supposes  that  the  intelligent 
witness  here  jiamed,  and  many  others  of  the  same  class,  with 
every  opportunity  for  observing,  were  unable  to  discriminate 
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between  the  instmctiye  conformity  to  their  own  expression 
of  face;  the  reflex  images  of  their  own  conntenancesi  and  an 
intelligent  play  of  features,  obvioaslj  responsive  to  the 
thonghts  suggested.  This  supposition  is  inadmissible.  It 
cannot  be  true.  They  might  be  misled  in  a  single  interview; 
but  that,  after  a  business  and  social  intercourse  of  years,  they 
fihould  still  be  deceived,  is  utterly  incredible. 

I  deem  it  unnecessary  to  determine  the  question  of  the 
barden  of  proof;  that  is,  whether  a  testator  of  the  requisite 
age  IB  to  be  presumed  to  be  compos  mentis  until  the  contrary 
appears,  or  whether  it  is  incumbent  upon  the  proponent  of 
the  will,  to  give  evidenx^e  in  the  first  instance  on  this  subject, 
whenever  the  fact  is  contested,  because,  in  my  view  of  the 
case,  the  evidence  greatly  preponderates  in  favor  of  the  po- 
sition that  Mr.  Parish  at  the  time  of  the  execution  of  the 
codicils,  instead  of  being  an  utter  imbecile,  was  possessed  of 
considerable  capacity  and  judgment ;  and  more  than  the  law 
requires  to  enable  a  testator  to  make  a  valid  will.  I  do  not 
suppose,  however,  that  he  retained  all  his  original  vigor  of 
intellect ;  and  the  question  remains,  whether  advantage  was 
taken  of  his  mental  and  physical  weakness  to  obtain  by  fraud, 
coercion,  or  the  exercise  of  an  improper  influence,  a  will 
which  he  would  not  have  made,  if  left  to  the  spontaneous 
BQggestions  of  his  own  mind. 

This  question,  although  not  as  clear  in  point  of  fact,  as 
that  already  considered,  for  the  reason  that  the  capacity  of 
the  testator  is  proved  by  afiirmative  evidence,  while  a  con- 
clusion that  there  was  no  fraud,  would  depend,  mostly,  upon 
the  absence  of  evidence,  is  nevertheless,  equally  clear  in  law. 
Fraud  and  undue  influence  must  be  proved.  They  may  no 
doubt  be  inferred  from  circumstances,  and  the  nature  of  the 
will  may  be  taken  into  consideration  in  determining  the 
point.  But  I  see  nothing  in  the  fact  that  the  testator,  by  the 
codicils  in  question,  gave  the  accumulations  of  his  estate  to 
Ws  wife,  rather  thwi  to  his  brothers,  from  which  it  would  be 
safe  to  infer  fraud.  Neither  she  nor  they  stood  in  need  of  it 
She  was  very  munificently  provided  .for  by  the  original  will 


202  CASES  IN  THE  SURROGATES'  COURTS. 


J}JSLUftSiJ>  V,  PAKTfW. 


and  the  first  codicil,  and  certainly  could  have  had  no  apology 
for  making  any  undue  efforts  to  increase  the  provision. 
There  may  be  reason  to  suspect  that  she  desired  to  obtain 
the  whole  estate,  and  that  she  entertained  some  jealousy  of 
Daniel  Parish,  and  of  his  influence  with  his  brother,  and 
some  dislike  towards  him  and  his  family.  But  this,  although 
proof  of  some  human  weakness,  would  not  be  enough  to  in- 
validate the  codicils;  and  this,  as  it  seems  to  me,  is  the  ut- 
most that  can  be  claimed  upon  this  point.  There  is  no  proof 
that  she  misrepresented  Daniel  Parish  to  his  brother,  or  that 
she  practised  any  fraud  or  artifice  to  create  prejudice  in  the 
mind  of  the  latter  against  him,  and  without  this  her  jealousy 
and  dislike  of  Daniel  Parish,  although  it  may  seem  to  raise 
a  suspicion,  amounts  to  nothing  more. 

Mrs.  Parish's  assiduous  and  constant  attendance  upon  her 
husband,  cannot  be  permitted  to  weigh  against  her.  If  it 
could,  it  would  never,  in  such  cases,  be  safe  to  act  in  accord- 
ance with  the  promptings  of  affection,  and  a  high  sense  of 
duty. 

There  is  considerable  direct  evidence  in  the  case  to  show 
that  Mr.  Parish  was  not  under  his  wife's  control.  I  will 
mention  only  what  occurred  upon  the  execution  of  the  second 
codicil,  in  relation  to  the  charitable  gifts.  It  having  been 
ascertained,  6r  at  least  assumed,  that  Mr.  Parish  was  anxious 
to  give  about  the  sum  of  fifty  thousand  dollars  to  charitable 
objects,  the  question  arose  as  to  what  particular  charities 
should  be  made  the  recipients  of  his  bounty.  Mrs.  Parish's 
brother  Edward  was  at  the  head  of,  and  deeply  interested  in 
the  prosperity  of,  the  N.  T.  Eye  and  Ear  Infirmary,  and  she 
proposed  that  the  whole  sum  should  be  given  to  that  institu- 
tion ;  but  Mr.  Parish  at  once  refused,  and  persisted  in  this 
refusal  to  the  last ;  finally  consenting,  after  selecting  several 
other  objects,  to  give  the  sum  of  twenty  thousand  dollars, 
instead  of  fifty,  to  the  Eye  and  Ear  Infirmary.  This,  unless 
Mr.  Lord  was  practised  upon  to  a  degree  that,  in  respect  to  a 
man  of  his  intelligence,  is  almost  inconceivable,  affords  very 
Strong  proof  that  Mr.  Parish,  in  making  those  codicils,  ex- 
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ercked  an  independent  will.  Upon  the  whole  case,  I  think 
it  qvite  impossible  to  hold,  that  fraud  or  undue  inflnencei 
operating  upon  the  mind  of  Mr.  Parish,  is  established  by  the 
proof.  The  counsel  for  the  respondents,  James  and  Daniel 
Parish,  himself  rejects  the  idea.  He  argues  with  great 
earnestness,  that  the  affection  of  Mr.  Parish  for  his  wife  was 
not  increased  after  his  attack  in  1849,  and  to  prove  this  re- 
fers to  his  irritation  in  consequence  of  the  dietetic  restraints- 
which  she  imposed  or  urged  upon  him,  and  to  the  testimony 
of  Dr.  Delafield  on  that  subject,  and  then  adds,  ^^  This  same 
witness.  Dr.  Delafield,  makes  a  remark  quite  in  harmony 
with  the  facts  just  stated,  and  our  views  of  the  whole  evi- 
dence. He  says,  that  she  had  very  little  influence  over  him 
before  the  attack,  and  less  afterwards."  After  this  explicit 
concession  by  the  counsel,  the  question  of  undue  influence 
may  be  considered  as  virtually  out  of  the  case.  The  position 
upon  which  the  able  and  eminent  counsel  relies  is,  that  the 
Itttator  was  idiotic,  substantially  without  mind  or  intelli- 
gence, and  that  his  acts  were  dictated,  and  all  his  movements 
prompted,  by  his  wife ;  and  the  fraud  and  deception  imputed 
to  h^,  is  charged  as  operating,  not  upon  him,  but  upon  the 
Bmnerous  intelligent  witnesses  who  have  testifled  to  their  be- 
lief in  her  husband's  capacity.  I  have  already  stated  my 
reasons  for  thinking  this  position  untenable.  It  follows  that, 
open  the  evidence  before  the  surrogate,  the  codicils  should 
^ve  been  held  valid,  and  admitted  to  probate. 

SoTHXBLAND,  J.,  concurrcd  with  Siqldbn,  Ch.  J. 

For  afiSrmanee  of  the  judgment  of  the  surrogate  and  Su- 
preme Court,  holding  the  codicils  to  be  void,  Dknio,  Daviss, 
WaioHT,  Aixiczr,  Shfth,  and  Gould,  Justices — 6. 

For  reversal,  Sbldbbt  and  SoTHSBLAm),  JiBstices — 2. 
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DBLASIBIiD  9.  PABOB. 

NoTB.— In  the  report  of  this  cue  in  25  JT.  71  [11  AnAA],  9,  wfaSdi  hM 
appeared  wliile  this  volume  is  going  throngh  the  pre«,  the  reporter  ■tales  !b 
s  foot-note  <m  pege  29,  that  certain  esses  (Bud  v.  McGregor,  and  MaUer  qf 
the  wUl  of  Ustiek)  dted  in  the  opinion  of  the  ooort,  do  not  'ptoSemudlj  inn- 
peach  the  law  of  SCetoart  ▼.  Litpenard,  On  page  66,  at  the  end  of  the  opin* 
ion  of  the  coort  as  dellTered  by  Datibs,  J.,  the  reporter  also  notes  the  con- 
corrence  of  four  other  Jndges,  with  certain  qoalificatloiis ;  and  he  adds  thai 
Denio,  J.  (who  was  one  of  the  four  judges  referred  to),  "did  not  concur  in 
the  disapproval  of  the  dedsion  of  J^ewart  v.  Liepenard,  so  fiur  ss  reUttes  to 
the  law  as  ennnclated  In  that  case."  The  head-note  also  questions  whether 
that  case  was  really  ovenuled. 

From  these  statements,  it  might  possibly  be  inferred  that  bat  Ibar  jodgai^ 
in  aU,  cQucurred  in  disapproving  that  case.  The  ihct  is  otherwise,  ss  may 
be  seen  by  a  careful  perusal  of  the  opinions. 

The  opinion  of  Mr.  Justice  Dayibs  unqualifiedly  condemns  Sleioari  v.  Lie- 
penard.  It  is  expressly  stated  by  the  reporter,  at  page  66,  that  Judges 
Wbight,  AJjJJSS,  and  Smith,  concurred  in  the  opinion  rendered  by  Judge 
Dayibs.  Next,  the  opinion  of  Selden,  CIlV.,  at  pages  100  to  102,  declares 
his  disapproval  of  Stewart  v.  Liepenard,  in  the  most  emphatic  terms.  He 
pronounces  it  legally  impossible  to  sustain  the  point  in  that  case.  "No 
amount  of  authority,*'  he  says,  at  page  101,  "can  establish  a  rule  which  is 
self-contradictory."  In  this  opinion.  Judge  Suthbrlabd  cancuned;  pi^ 
121.  It  is  true  that  Judge  Qould  did  not  agree  to  overrule  Steuart  y.  Lie- 
penard ;  and  the  reporter  also  states  that  Judge  Denio  did  not  But  it  dis- 
tinctly appears  that  eix  of  the  eight  judges  did  unite  in  oveiruling  it. 

Again.  Mr.  Justice  QovhD  is  stated  to  have  read  a  "dissenting *'  opinion. 
It  is  obvious,  however,  that  the  result  he  attained  was  a  ooncnnence  in 
affirming  the  judgment.  The  opinion  of  Mr.  Justice  Dayibs  was  against 
the  codicils,  on  the  ground  of  total  incapacity.  In  this,  four  other  judges 
concurred,  making  it  the  judgment  of  the  court  Mr.  Justice  Gould  oon- 
sidered  that,  according  to  the  rule  laid  down  in  Stetcart  y.  Lupenard,  the 
decedent  had  testamentary  capaci^ ;  but  he  condemned  both  codidls,  on  the 
ground  that  they  had  been  obtained  by  undue  influence.  He  concurred  in 
the  judgment,  and  did  not  disBont  from  it 

The  reporter's  foot-note,  on  page  121,  at  the  end  of  the  csse^  gives  a  histofy 
of  resignation,  illness,  and  temporary  absences  of  various  judges  during  the 
year  in  which  this  case  was  decided  (1862).  These  are  charaotaniaed  as  aa 
"  unfortunate  concurrence  of  circumstances."  Every  one  of  these  draoBi- 
stanoes  occurred,  however,  eubaequentlg  to  the  final  dedsion  of  the  PMucish 
Will  CSase.  It  may  reasonably  be  conjectured,  therefore,  that  none  of  them 
bad  any  influence  upon  that  dedidon.  All  the  judges  were  i»resent  on  each 
argument  of  this  cause,  except  Judge  Sbldbn,  who  was  absent  daring  the 
first  argument,  and  who  gave  a  dissenting  opinion. 

The  report,  at  page  9,  announces  that  the  case  was  decided  at  June  Terait 
1862.  This  is  a  mistake.  It  was  decided  at  the  prior  March  Term,  having 
been  argued  the  last  time  in  the  January  Term.    The  remittiltur  was  sent 
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dnrnfromtlMOoiirtof  Appeftl4pOiiih6llihorAp?a,lM8.  It  wffl  be  seen, 
bj  enmining  the  reporter*!  own  iiote^  therefiire,  thai  the  only  drcomstance 
of  tibe  dMt  nofcioed  bj  him,  which  reellj  oocarred  in  any  connection  with 
this  ease,  ie  the  abeenee  of  Judge  Seldset  daring  the  first  argument^  and  he 
did  not  unite  in  the  Judgment  At  page  lithe  reporter  states  that  tiiejadgee 
vhDsrt  in  1861,  were  "equally  divided  upon  the  question  of  fbct-^the  testa- 
■Mtuy  eapadty  of  lir.  Perish."  There  are  many  other  varieties  of  opinion 
wUdi  might  have  prerented  the  concurrence  of  the  number  of  judges  re- 
qaiied  to  pronounce  a  Judgment  On  the  validity  of  the  codicils,  as  on  the  au- 
tinitf  of  fitMAirf  T.  lAipmard,  the  opInioDs  hi  this  case  B^ 

hkthepieparationaf  thiscasefbrthe  present  volume,  it  has  been  deemed 
aiftaiUe  to  give  the  points  of  counsel,  on  which  the  case  was  argued  in  the 
Ooort  of  Appeals.— Bepobukb. 


Enras  OonaTT— Hov.  JESSE  C.  SMITH,  Subbogats— May,  1858. 

Wamncj  V.  Wabing. 

Oi  an  application  that  the  ezeeutors  file  an  inventory,  and  give  securify  ibr 
the  due  administration  of  the  estate,  a  motion  for  an  order  that  the  ez- 
eeutors  deposit  with  the  surrogate  the  books  of  a  copartnership  com- 
posed of  the  deceased  and  one  of  the  executors,  so  as  to  enable  the  next 
of  Un  to  ascertain  the  amount  of  the  interest  of  deceased  in  such  oopart- 
nenHdp,  will  not  be  granted.  The  surviving  partner  being  entitled  to 
ths  cnatody  of  the  hooks  of  the  firm,  ought  not  to  be  compelled  to  give 
them  up. 

A  F.  Wamnre  and  A.  CuBr,  far  the  Cbmplainanti. 
JcBV  A.  LoTT,ybr  the  BxectOan, 

Tn  SuBBOGATx.— -The  applieatioii  in  this  case  was  bj  peti- 
tioa  for  two  purposes. 

One,  that  the  ezecntors  file  an  inventory ;  and  the  other, 
that  the  drcnmstances  of  the  ezecntors  were  so  precarions  as 
not  to  afford  adequate  security  for  their  due  administratioii 
of  the  estate. 

An  answer  to  the  petition  was  filed  by  both  executors, 
denying  most  of  the  allegations  on  which  the  application  is 
founded,  and  a  replication  has  been  put  in  to  the  answer. 
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In  thiB  stage  of  the  ppoceedings,  a  motion  is  made  by  the^ 
petitioners  for  an  order  to  compel  the  executors  to  produce 
and  deposit  for  inspection  in  the  surrogate's  office,  the  books 
of  account  of  the  late  firm  of  Henry  Waring  &  Son,  which 
consisted  of  the  deceived  and  his  son  Henrj  P.  Waring,  one 
of  the  executors. 

It  is  alleged  in  the  petition,  that  the  deceased  and  his  said 
copartner  had  preyious  to,  and  up  to  the  time  of  the  death  of 
the  testator,  been  engaged  in  mercantile  business  under  said 
firm-name ;  that  the  executors  refused  to  permit  the  appraie* 
ers  to  examine  the  books  and  effects  of  the  firm ;  that  the 
executors  presented  to  the  appraisers  a  paper  in  which  thej 
stated  the  interest  of  the  deceased  in  said  firm  to  be  about 
$1,000 ;  that  Henry  P.  Waring,  one  of  the  executors,  has  en- 
tered or  caused  to  be  entered,  on  the  copartnership  books, 
accounts  and  charges  against  the  deceased  to  the  amount  of 
several  thousand  dollars;  that  the  petitioners  are  unable  to 
give  the  particulars  of  the  charges,  for  the  reason  that  said 
books  and  accounts  are  under  the  exclusive  control  of  said 
Henry  P.  Waring ;  that  said  several  thousand  dollars  has 
been  improperly  charged,  and  the  petitioners  are  informed 
and  believe,  that  upon  a.  settlement  of  the  accounts  of  the 
late  firm,  Henry  P.  Waring  will  be  found  greatly  indebted 
and  in  arrear  to  said  estate. 

Upon  this  state  of  facts,  the  most  of  which  are  denied  by 
the  answers  of  the  executors,  the  petitioners  ask  to  have  the 
books  of  account  of  the  late  firm  deposited  in  court  for  exam- 
ination, for  the  purpose  of  enabling  the  petitioners  to  show 
that  Henry  P.  Waring  is  a  large  debtor  to  the  firm,  or  to  the 
estate  of  Henry  Waring,  deceased. 

Under  the  powers  conferred  by  2  Bev,  Stat.y  220,  and  the 
amendments  thereto  made  by  the  law.  of  1887,  the  surrogate 
may  direct  and  control  the  conduct  of  executors  to  the  extent 
claimed  by  the  petitioners,  when  the  question  is  so  presented 
to  him  that  it  would  become  properly  incidental  and  neces- 
sary to  carry  out  a  proceeding  authorized  by  law.  It  may 
be  that  the  establishment  of  an  indebtedness  from  Henry  P. 
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Waring  to  the  estate,  would  tend  to  prove  the  issue  raised  in 
thk  matter :  that  the  circumstances  of  the  executors  are  so 
precarious  as  not  to  afford  adequate  security  for  their  due 
administration  of  the  estate.  But  it  does  not  appear  to  me 
10  important  and  necessary  to  that  purpose,  as  in  this  collat- 
eral proceeding  to  require  an  inyestigation  of  the  state  of  the 
aoconnts  between  Henry  P.  Waring  and  the  late  firm  o^ 
Bearj  Waring  &  Son. 

i  Hev.  Stat.y  221,  §  6,  does  not  sustain  nor  give  weight  to 
the  daim  set  up  by  the  petitioners.  The  power  there  given 
to  the  surrogate  is  clearly  confined,  in  subdivision  1,  to  the. 
prodaction  of  papers  material  to  any  inquiries  pending  in  the 
8iirr(^te's  Court  by  subposna.  No  other  reading  can  be 
made  of  this  subdivision.  But,  independent  of,  and  aside 
from,  these  considerations,  it  appears  to  me  that  there  is  ^ 
another  insuperable  objection  to  this  application  in  this  form. 
Henry  P.  Waring  is  the  surviving  partner  of  the  late  firm  of 
Henry  Waring  &  Son.  As  such  surviving  partner,  he  ^^  is 
entitled  to  all  the  choses  in  action,  and  other  evidences  of 
debt  belonging  to  the  firm.  They  must  be  collected  in  his 
name,  and  he  is  entitled  to  the  exclusive  custody  and  control 
of  them.  The  books  of  account  are  incidents  to  the  debts 
and  choses  in  action,  and  whoever  is  entitled  to  the  one,  is, 
of  course,  to  the  other.'^    {Murray  v.  Murr^ord^  6  Cow.^  441.) 

He  is  the  trustee  for  the  creditors  of  the  firm,  and  the  debts 
of  tiiat  firm  must  first  be  paid  before  any  thing  can  come  to 
the  estate  of  Henry  Waring,  the  deceased  partner.  Should, 
then,  the  books  of  account  be  taken  from  the  custody  of  the 
surviving  partner  upon  a  proceeding  like  this  ?  In  a  proper 
proceeding,  and  on  a  proper  application,  where  the  examina- 
tion of  these  books  of  account  would  be  clearly  material  to 
the  inquiry  in  issue,  they  should  be  produced  before  the 
oonrt  But  I  cannot  think  that  it  would  be  proper  at  this 
time,  and  upon  this  issue  in  its  present  condition,  and  upon 
an  application  in  this  form,  to  order  these  books  to  be  depos- 
ited in  court 
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Knra»  Comnrr— HON.  JESSB  C.  SBOTH,  Sdbboqaikb— 18S8. 

In   re  Williams.* 

In  the  Matter  of  the  accautUinff  qfLuoY  A.  Wujaaubj  eaoeo' 
tUrix^  <Sic.y  of  the  Zaai  WHl  a/nd  Testament  qfTSL  G.  Wil- 
uams,  deceased. 

Hie  tartaior  had  parchafled  for  his  wife  certain  real  estate  which  she  held  in 

her  own  name,  anbject  to  the  joint  bond  of  the  husband  and  wilb,  and 

to  the  wife's  mortgage  for  the  pnrchase-mon^.    The  widow  as  exeoatrix, 

paid  off  the  bond  with  the  fands  of  the  estate  ^-JB^  thai  she  was  not 

V  entitled,  on  an  aooonnting,  to  be  credited  for  the  amount  thus  paid. 

Fml  eyidenoe  that  at  the  time  of  making  the  bond  and  mortgage,  and  sub- 
seqnently,  the  testator  declared  his  intention  to  pay  off  the  incombranoe, 
and  giTe  the  property  to  his  wife  nnincambered,— JBS^,  inadmissible. 

The  will  directed  the  whole  estate  to  be  converted  Into  monej,  and,  amoog 
other  proYisioDS,  out  of  the  fimd,  directed  a  certain  smn  to  be  invested, 
the  interest  of  which  was  to  be  paid  to  the  wife,  but  without  expressing 
it  to  be  in  lien  of  dower ;  and  another  som  to  be  invested,  and  the  inters 
est  paid  to  his  adopted  danghter. 

SM,  1.  That  whether  these  provisions  are  legacies  or  annidtiea^  fliej 
are  general,  and  are  subject  to  abatement  with  the  other  general  legacies 
ofthewiU. 

3.  That  no  time  being  stated  for  the  payment  of  the  interest  to  tlie 
widow  and  adopted  daughter,  the  widow  is  not  entitled  to  interest  untfl 
one-  jear  from  the  granting  of  letfeem ;  bat  that  the  adopted  daughter  is 
entitied  to  interest  from  the  death  of  the  testator,  he  standing  In  loco 
parenHi,  and  there  being  no  other  provision  for  her  maintfflianfin. 

hvaam  Bibd0btb,  fifr  widow,  executrix,  and  legatee, 
A.  C.  "BsLAJJLMSXffor  executor  and  legatee,  ■ 

Thb  Subbogate. — ^The  testator  deyised  and  bequeathed  to 
his  wife  his  household  furniture,  gold  watch,  silver  plate, 
horses,  carriages,  harness,  &c.,  and  also  his  right,  title,  and 
interest,  if  any  he  had,  in  the  house  and  two  lots  occupied  by 

•  Reported  In  12  JT.  r.  £^.  Ote.,  179. 
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him  in  Pacifio-etreet,  Brooklyn,  at  the  time  of  bis  death.  To 
the  heirs  of  his  brother,  Milo  Williams,  he  devised  a  farm  in 
Oswego  coantj.  To  his  brother,  Isaac  Newton  Williams, 
he  devised  another  farm,  and*to  his  brothers  he  bequeathed 
his  wearing  apparel. 

H^  then  ordered  and  directed  his  executors  to  sell  and  dis- 
pose of  all  the  remainder  of  his  property,  real  and  personal, 
and  to  convert  the  same  into  money,  thereby  authorizing 
them  to  convey  any  of  his  real  estate,  and  after  paying  all 
his  just  debts,  and  testamentary  expenses,  to  apply  and  dis- 
pose of  the  same  as  follows : 

To  invest  $15,000,  and  pay  the  interest  semi-annually  ^to 
his  wife,  during  her  life.  In  like  manner  to  invest  $5,000, 
tnd  pay  the  interest  to  Ann  Eliza  Denison,  an  adopted 
daughter  of  the  testator,  during  her  life,  and  to  invest  $2,000, 
and  pay  the  interest  to  his  mother,  fo):  life ;  the  like  sum, 
and  pay  the  interest  to  his  brother,  Milo  Williams,  for  life, 
and  the  like  sum,  and  pay  the  interest  for  the  support  of  his 
brother,  Emilus  Williams,  and  to  pay  pecuniary  legacies  for 
different  amounts  to  his  brothers,  and  to  the  relations  of  the 
wife  of  the  deceased,  and  to  religious  and  charitable  societies, 
in  all  to  the  amount  of  $31,000 ;  to  appropriate  $1,000  for  the 
erection  of  a  monument,  and  the  remainder  of  his  property 
he  left  to  be  appropriated  according  to  the  discretion  of  his 
said  executors,  and  he  nominated  and  appointed  his  wifc^ 
Lacy  Ann  Williams,  executrix,  and  his  brother,  Charles  By- 
ron Williams,  executor  of  his  will. 

The  testator  in  his  lifetime,  and  within  a  year  of  his  death,, 
purchased  some  real  estate  in  the  city  of  Brooklyn^  from 
Hosea  Webster,  upon  which  he  paid  $1,250,  cash,  and  was  to 
give  a  mortgage  for  $3,760  of  the  purchase-money,  with  a 
bond  payable  in  one  year,  or  at  any  time  within  the  year, 
upon  thirty  days'  notice.  After  the  deed  had  been  drawn  di- 
rectly to  the  testator,  at  his  request  another  deed  was  drawn  and 
executed  by  Hosea  Webster,  directly  to  Lucy  Ann  Williams, 
the  wife  of  the  testator,  and  a  joint  bond  was  made  by  the 
testator  and  his  wife,  with  the  mortgage  of  the  wife  to  secure 
Vol.  L— 14 
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the  $3,760.  In  this  condition  the  property  remained  until 
the  decease  of  the  testator,  the  title  standing  in  the  name  of 
Lncy  Ann  Williams,  subject  to  the  mortgage  of  $3,750,  for 
which  the  testator  and  wife  had  given  their  joint  bond. 

After  taking  out  letters  testamentary,  the  executrix  paid 
off  the  bond  with  the  funds  of  the  estate,  cancelled  the  mort- 
gage, and  now  claims  to  have  the  payment  allowed  in  her 
account  as  executrix.  To  this,  the  co-executor,  Oharles  Byron 
Williams,  who  is  also  a  legatee  under  the  will,  objected. 

The  counsel  for  the  widow  offered  to  prove  by  Cyrua  P. 
Smith,  Esq.,  and  the  Bev.  Dr.  Spear,  that  the  testator,  at  the 
time  he  purchased  the  real  estate  in  question,  and  subsequently 
thereto,  stated  that  he  intended  to  give  it  to  his  wife,  and  to 
build  a  house  upon  it  for  her ;  that  he  gave  the  mortgage  for 
a  short  time,  because  he  had  not  the  money  to  spare  from  his 
business  at  that  time,  and  that  he  intended  to  pay  off  the 
8ame,iand  was  making  arrangements  so  to  do,  at  the  time  of 
his  death.  This  testimony  was  objected  to,  on  the  ground 
that  it  was  not  competent  to  show  by  parol  testimony  the  in- 
tention of  the  parties  in  the  transaction  which  resulted  in  the 
execution  of  the  deed  and  of  the  boqd  and  mortgage. 

On  the  other  hand  it  was  insisted,  on  the  ground  that  the 
transaction  made  the  testator  the  principal,  and  his  wife  the 
surety,  that  the  testimony  was  admissible  for  the  purpose  of 
showing  that  such  was  the  relation  between  the  parties.  It 
did  not  appear  to  me  that  the  testimony  was  admissible  as  a 
part  of  the  transaction,  nor  for  the  purpose  of  showing  the 
relation  claimed  between  the  parties  of  principal  and  surety, 
so  as  to  bring  the  case  within  the  authorities  of  Sisson  y. 
JSarrett  (6  Barb.,  199;  S.  C,  2  iT.  F.  [2  Oamst.],  406)  and 
JSoHson  V.  Zyle  (10  JSarb.j  512). 

I,  therefore,  refused  to  admit  the  testimony,  and  reserved 
the  question  whether  the  executrix  should  be  aUowed  a  credit 
for  the  payment  of  the  bond. 

On  the  argument  upon  the  final  submission  of  this  case  to 
me,  three  questions  were  fiiUy  and  ably  discussed  by  the 
learned  counsel  for  both  parties. 
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First  Whether  the  credit  of  $3,897.60  in  the  account  of 
the  executrix  for  the  payment  of  the  joint  bond  of  the  testa- 
tor and  herself,  should  be  allowed. 

Second.  Whether  the  beqnests  in  the  will  to  the  widow, 
of  the  interest  and  income  of  $15,000  daring  her  life,  and  of 
the  interest  and  income  of  the  $5,000  to  the  adopted  danghter 
of  the  testator,  should  abate  with  the  pecuniary  legacies  in 
the  will  of  the  testator ;  and 

!I%ird.  From  what  time  interest  is  to  be  allowed  to  the 
widow  and  adopted  daughter  upon  the  said  beqnests  or 
legacies. 

In  regard  to  the  question  whether  the  credit  of  $3,897.50 
in  the  account  of  the  executrix  for  the  payment  of  the  joint 
bond  6f  the  testator  and  herself  to  Hosea  Webster,  should  be 
allowed,  I  do  not  think,  under  our  present  statutes,  that  the 
general  direction  in  a  will  to  pay  all  the  just  debts  of  the  tes- 
tator, without  any  expression  showing  an  intent  to  pay  debts 
secured  by  mortgage,  can  be  held  to  embrace  this  latter  class 
of  debts.  It  is  in  effect  as  if  the  testator  had  said  nothing 
about  the  payment  of  his  debts.  The  law  requires  the  pay- 
ment of  all  just  debtSy  except  those  secured  by  mortgage, 
before  any  legacies  can  be  paid,  and  the  provisions  (1  JSev. 
Stat.,  749,  §  4,  and  2  Bev.  Stat.,  102,  §  14,  subd.  2)  point  out 
the  course  to  be  pursued  in  the  payment  of  debts  upon  the 
settlement  of  estates.  Under  these  provisions,  it  appears  to 
me  that  the  debts  secured  by  mortgage  until  a  foreclosure 
and  a  deficiency  found,  are  not  to  be  regarded  as  debts  to  be 
paid  in  the  course  of  administration,  unless  they  are  expressly 
or  by  implication  so  directed  in  the  will. 

It  is  said,  however,  that  a  married  woman  cannot  make  a 
bond,  and  that  the  joint  bond  of  the  husband  and  wife  in 
law,  is  the  debt  of  the  husband.  This,  as  a  proposition  of 
law,  is  undoubtedly  true ;  but  it  has  been  held  in  equity, 
that  a  wife  may  join  in  a  bond  to  charge  her  separate  estate. 
(BylmeY.  Tenant,  1  Bro.  C.  (7.,  15;  8.  C,  2  Dick.,  660; 
Pylm  V.  Smith,  1  Ves.,  Jr.,  189;  S.  0;,  3  Bro.  O.  CI,  840; 
8tan€(fml  v.  Marshall,  2  Atk.,  69.) 
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Tills  being  a  contract  in  reference  to  the  consideration- 
monej  for  the  purchase  of  the  property  which  was  conveyed 
to  her  as  her  separate  estate,  I  cannot  see  why  she  could  not 
make  this  bond  to  be  valid  and  binding  as  against  her  estate ; 
and  thongh  it  is  trae  that  if  the  bolder  of  the  bond  had  sued 
the  executors  of  the  testator  in  a  court  of  law,  a  judgment 
would  have  been  paid  out  of  the  personal  assets  of  the  de- 
ceased ;  yet,  as  between  the  legatees  under  the  will  of  the 
deceased  and  the  executrix,  they  could  have  compelled  her 
to  pay  the  bond  so  secured  by  her  mortgage,  out  of  the  real 
estate  pledged  for  its  security. 

I  have  not  been  able,  after  listening  to  the  able  arguments 
of  counsel  and  a  close  examination  of  the  authorities  cited, 
to  divest  myself  of  the  strong  impression  made  upon  my 
mind,  that  the  transaction  in  reference  to  this  real  estate 
amounted  to  this :  That  the  testator  gave  to  his  wife  the 
title, -subject  to  the  incumbrance  of  the  mortgage  upon  it 
given  for  a  part  of  the  purchase-money,  and  however  clear 
may  have  been  his  intention  to  pay  off  this  bond  during  his 
lifetime,  so  as  to  give  to  his  wife  the  property  free  from  in- 
cumbrances, yet  having  failed  to  accomplish  his  purpose,  the 
gift  was  incomplete  at  his  death,  and  must  be  so  considered 
and  treated  on  this  accounting,  and  the  executors  cannot  be 
called  upon  to  complete  the  gift.  ( Williams  an  jEioecuiors^ 
last  ed«,  1505,  and  cases  in  note ;  CoUeen  v.  Missing^  1  Mad- 
dock^  176.) 

Viewed  in  this  light,  it  seems  to  me  that  instead  of  the 
wife  or  her  property  being  surety  to  the  hnsband,  the  hus- 
band by  uniting  in  the  bond  to  pay  a  portion  of  the  purchase- 
money  which  was  charged  as  an  incumbrance  oA  die  estate 
of  the  wife,  became  the  surety  of  the  wife  in  aid  of  her  es- 
tate ;  and  therefore  the  authorities  of  Niemceuoicz  v.  Gaha^ 
(3  Paig6^  614),  Warner  v.  Price  (8  TTenrf.,  897),  and  othen, 
cited  by  counsel  for  the  executrix  on  this  point,  are  not  appli- 
cable to  this  case. 

The  next  question  is,  whether  the  bequests  in  the  wiU  of 
the  testator,  to  invest  $15,000  and  pay  the  interest  to  his 
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wife,  eemi-annaallj,  during  her  life,  and  to  pay  to  his  adopted 
danghter,  Ann  Eliza  Denison  Williams,  the  interest  of  $5,000 
daring  her  life,  must  abate  with  the  general  legacies  given 
by  the  will,  as  it  appears  that  there  are  not  assets  sufficient 
to  pay  the  general  legacies  in  full  and  to  make  these  invest- 
ments* 

It  is  said  by  counsel  for  the  widow  and  her  adopted  child, 
that  these  bequests  are  by  law  annuities,  and  are  not,  there* 
fore,  subject  to  abatement  with  the  general  legacies.  In  the 
view  which  I  take  of  this  matter,  it  is  not  decisive  of  the 
case  whether  we  term  these  provisions  for  the  widow  and 
child  annuities  or  legacies.  They  answer  the  most  approved 
definition  of  annuities  in  this,  that  they  are  grants  of  certain 
sums  of  money  to  be  paid  by  the  representatives  of  the 
grantor  at  the  expiration  of  fixed,  consecutive  periods,  for  life. 
{Lundey^s  Law  o/AnnmtieSj  1.)  They  are  also  legacies, 
because  they  are  gifts  by  a  testator  in  a  will  wherein  an  ex- 
ecutor is  appointed,  to  be  paid  by  the  executors  (2  WilliatM 
an  ^.,  905),  and  the  principal  to  be  invested  to  raise  the 
semi-annual  payments  of  interest,  is  to  be  taken  from  the 
body  of  the  estate. 

Perhaps  the  best  definition  to  be  given  to  these  bequests, 
is,  that  they  are  legacies  for  life,  with  remainder  over.  (6^ 
im  V.  BoUj  7  Ves.y  96 ;  2  WiUiama  on  JSc.^  last  ed.,  119S.) 

The  ^ill  provides  that  the  executors  are  to  sell  and  dispose 
of  all  the  estate  of  the  deceased,  both  real  and  personal ;  to 
convert  the  same  into  money,  and  out  of  the  proceeds  to  set 
apart  these  several  sums  with  others  for  investment,  and  to 
pay  a  large  number  of  general  legacies.  The  whole  estate  is 
to  be  converted  into  money,  and  to  make  one  general  fund, 
out  of  which  the.  sums  are  to  be  set  apart  from  which  this 
income  is  to  be  raised  and  the  general  legacies  are  to  be  paid« 
The  general  legacies  and  the  investments  being  charged  alike 
upon  the  general  fund,  I  do  not  see  how  we  are  to  avoid  the 
well-established  rule,  that  these  annuities  or  legacies  for  life 
are  general  legacies.  (2  Williams  on  Mo.^  1172,  last  ed,; 
1  Roper  an  Legacies^  203,  ed.  of  1848.) 
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It  waa  insisted,  upon  the  argnment  by  counsel  for  the  ex-  | 
ecutrixi  that  the  authorities  cited  in  WiUiarM  on  MoecutorSj 
at  page  1172,  to  sustain  the  proposition  that  an  annuity 
charged  on  the  personal  estate  is  a  general  legacy,  do  not 
sustain  the  proposition.  I  hare  examined  them  somewhat 
carefully,  and  can  discover  no  cause  for  such  a  doctrine.  But 
if  I  had  come  to  the  conclusion  that  they  did  not  sustain  the 
proposition,  I  should  have  distrusted  my  own  judgment,  after 
repeated  recognitions  of  the  doctrine  in  the  best  elemen- 
tary writers  upon  the  subject,  and  in  the  authorities  from  the 
English  courts,  cited  in  the  note  to  Williams  an  JEcecutan. 
As  to  the  argument  that  those  bequests  are  specific  legacies, 
because  they  are  charged  on  real  estate,  in  the  case  of  Oreed 
V.  Oreed  (11  Clarke  cfe  jFtnn.j  508),  in  the  House  of  Lords, 
Lord  CoiTENHAK  giving  the  judgment  of  the  house,  says,  at 
page  510:  "Their  claims  are  pecuniary  legacies  charged 
indeed  upon  the  land,  upon  a  deficiency  of  the  personalty; 
but  such  a  charge  cannot  alter  the  character  of  the  legacies, 
or  make  them  specific."  It  is  claimed,  however,  that  though 
these  are  general  legacies,  they  do  not  abate,  for  the  reason 
that  as  to  the  widow,  the  provision  for  her  is  in  lieu  of  dower, 
and  as  to  the  adopted  daughter  of  the  deceased,  it  is  for  her 
support  and  maintenance.  To  entitle  the  widow  to  the  ben- 
efit of  the  rule,  it  must  appear  expressly  or  by  fair  inference 
from  the  will  itself,  that  the  legacy  is  given  in  lieu  of  dower. 
It  is  not  contended  that  there  is  any  such  expression  in  the 
will,  but  it  is  insisted  that  as  the  testator  directs  his  estate, 
both  real  and  personal,  to  be  converted  into  money,  for  the 
purpose  of  making  the  investments  for  the  widow  and  adopted 
daughter,  and  as  the  whole  title  to  the  real  estate  cannot  be 
given  without  a  release  of  dower  by  the  widow,  therefore  the 
testator  intended  this  bequest  to  the  widow  to  be  in  lieu  of 
dower.  I  do  not  see  how  any  such  intention  is  to  be  implied 
from  the  language  of  the  will  or  from  the  character  of  the  be- 
quests. It  has  been  decided  (see  1  Bright^ s  Husband  dk  W^iy 
558,  559,  ed.  1850,  and  the  authorities  there  cited),  that  no 
implication  would  arise  from  the  circumstances  that  the  ea- 
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tite  was  devised  to  the  wife  and  other  persons  as  trustees  for 
sale,  and  the  proceeds  directed  to  form  parts  of  the  testator's 
persoiud  estate,  and  benefits  given  to  the  widow  out  of  the 
fimds  so  constituted — sufficiently  clear  to  oblige  the  widow 
to  dect  between  her  testamentary  provision  and  dower  in 
the  lands ;  and  the  rule  is  the  same  in  regard  to  the  election 
of  the  provision  in  lieu  of  dower,  as  in  reference  to  the  ques* 
tioQ  <^  non-abatement  of  the  legacy  of  the  widow.  There 
most  be  a  clear  intention  that  the  provision  is  in  lieu  of  dower, 
to  compel  the  election  or  to  prevent  the  abatement  of  the 
general  legacy.  In  the  absence  of  any  declaration  or  inten* 
tion  appearing  in  the  will  of  the  testator,  or  of  any  implicii- 
tioDs  arising  therefrom  that  the  provision  for  the  widow  was 
in  lieu  of  dower,  and  of  any  expression  or  implication 'that  he 
intended  to  give  a  priority  in  the  payment  to  the  widow  or 
adopted  child  of  their  several  legacies,  I  do  not  see  how  it  is 
possible  to  avoid  the  application  of  the  rule,  that  these  be* 
quests,  being  general  legacies,  must  abate  with  the  other 
legacies  in  the  wilL  (2  Williams  on  JSx.j  1171 ;  1  Roper  on 
Legacies^  420,  ed.  of  1848.) 

In  regard  to  the  question  of  interest,  and  the  bequests  to 
the  widow  and  adopted  daughter  of  the  deceased,  the  statute 
provides  (2  Bev.  Stat.^  90,  §  45),  that  after  the  expiration  of 
one  year  from  the  granting  of  letters  testamentary  or  of  ad- 
ministration, the  executore  or  administrators  shall  discharge 
the  specific  legacies  bequeathed  by  any  will,  and  pay  the 
general  legacies  if  there  be  assets ;  and  if  there  be  not  suffi- 
cient afisets,  then  an  abatement  of  the  general  legacies  shall 
be  made  in  equal  proportions.  Nothing  is  said  in  the  statute 
about  interest  The  well-established  rule  of  law  on  this  sub- 
ject, is,  that  when  no  time  is  named,  and  in  the  absence  of 
any  contrary  intention  to  be  collected  from  the  will,  the 
legacy  itself  is  payable  at  the  end  of  the  year  from  the  testa- 
tor's death ;  and  if  the  executor  do  not  pay  it  then,  interest  be- 
oomes  doe  to  the  legatee  from  that  period.  (2  Roper  on  Leg.^ 
1S51 ;  3  WUUa/yM  on  Mo.,  1222.) 

If,  theiij  these  bequests  are  general  legacies,  or  legacies  for 
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life,  and  of  conseqnence  not  payable  antil  the  end  of  the  year, 
no  intereat  can  be  charged  on  them  for  the  first  year  afW 
the  death  of  the  testator,  unless  they  are  excepted  from  tlie 
above  general  rule.  An  exception  is  made  where  the  testator 
is  the  parent,  or  is  in  loco  parentis^  of  the  legatee ;  that  inter- 
est shall  be  allowed  as  a  maintenance  from  the  time  of  the 
death  of  the  testator,  if  there  is  no  other  proViBion  for  that 
purpose.  (2  Willtams  on  JEoo.j  1226.)  There  is  no  other  pro- 
vision for  the  maintenance  of  Ann  Eliza  Denison  Williams, 
the  adopted  daughter  of  the  testator,  except  the  payment  to 
her  during  her  natural  life,  of  the  interest  and  income  of 
$5,000.  Under  the  above  rule,  therefore,  she  would  be  etl- 
titled  t<^  interest  on  the  proportionate  share  of  her  legacy  for 
life  from  the  death  of  the  testator.  But  the  rule  in  reference 
to  the  wife  of  the  testator,  seems  to  be,  that  though  she  have 
no  provision  in  the  will  for  her  support,  unless  the  legacy  is 
given  to  her  in  lieu  of  dower,  she  is  not  entitled  to  interest 
until  one  year  after  the  death  of  the  testator.  (2  JSoper  on 
Zsg.j  1272.)  In  this  case,  however,  there  is  a  provision  in 
the  will  giving  to  the  widow  a  specific  legacy,  and  not  an 
expression  or  intimation  that  the  legacy  for  life  is  in  lieu  of 
dower ;  and  besides,  it  appears  that  she  is  entitled  to  a  dower- 
interest  in  lands  specifically  devis^  in  the  will,  as  well  as  in 
other  lands  devised  to  the  executors,  so  that  I  do  not  see  how, 
under  any  view  of  this  question,  she  can  be  entitled  to  inter- 
est on  her  legacy  for  life  until  one  year  after  the  death  of  the 
testator. 

In  the  case  of  Oraig  v.  Cfraig  (8  Barb.  CA.,  76),  the  inter- 
est on  the  annuity  to  the  widow  is  saved  because  it  is  in  lieu 
of  dower ;  and  the  interest  on  the  annuity  to  the  lunatic  son 
is  saved  by  the  rule  that  it  is  for  the  support  and  mainten- 
ance of  the  son  of  the  deceased.  (  Van  Bramer  v.  Hoffman^ 
2  Johm.  Cas.^  200.) 

I  have  devoted  much  time  and  study  to  this  case,  with  a 
continued  hope  that  I  should  find  some  ground  on  which  to 
relieve  the  widow  of  the  testator  from  the  position  in  law 
which  the  failure  of  assets  to  pay  the  legacies  under  the  will 
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of  her  deceased  husband  has  placed  her.  There  can  be  little 
.  doubt,  that  had  the  attention  of  the  testator  been  called  to 
the  matter  when  he  execated  the  will,  whether  he ,  intended 
that  the  provision  for  his  wife  and  adopted  child  should  be 
preferred  to  the  other  general  legacies,  he  would  have  said, 
nnhesitatinglj,  that  such  was  his  desire.  But  I  am  not  at 
liberty  ^  to  speculate  upon  what  the  testator  might  mean  as 
to  preferring  a  legacy  on  account  of  the  object  or  purpose  to 
which  it  is  given."  (1  Scfper  on  Zeg.j  421-426.)  But  I  am 
to  determine  this  case  from  the  intention  as  expressed  in  the 
will.  And  applying  well-settled  rules  of  law  to  that  instru- 
ment, I  can  come  to  no  other  conclusions  than  those  already 
statedbyme.  "^ 

The  result  of  my  examination  of  the  questions  submitted 
to  me,  therefore,  is — Ist,  That  the  executrix  is  not  to  be  al- 
lowed a  credit  for  the  payment  of  the  bond  of  the  deceased 
to  Hosea  Webster ;  2d,  That  the  legacies  for  life  to  the  widow 
and  adopted  daughter  of  the  deceased  are  subject  to  abate- 
ment with  the  other  general  legacies  in  the  will  of  the  testa- 
tor; 3d,  That  interest  is  to  be  allowed  upon  the  amount  to 
be  set  apart  for  the  adopted  daughter  from  the  death  of  the 
testator ;  and  4th,  That  interest  is  to  be  allowed  the  widow 
ou  the  amount  to  be  invested  for  her  benefit  after  one  year 
from  the  date  of  the  letters  testamentary. 


Enos  OocHTT— HON.  JESSE  G.  SMITH,  Subbooaisb— Maj,  1858. 

Nbwhotjsb  V.  Gale. 

In  the  Matter  of  the  admimetraiian  of  the  Ooode^  dhe^  cf 

WiLUAH  A.  OoDwiK,  deceased. 

• 

A  kgfttee  who  is  nsmed  m  ezeeaiar  In  a  will  which  has  been  dedared  nnQ 
and  iraid  "bj  a  decree  of  the  sozrogate,  and  who  has  appealed  from  such 
decree,  has  soffident  interest  in  the  estate  to  enable  him  to  make  an  ap- 
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pUcatioA  tar  the  naoaanX  of  the  adminiitmtri^  on  the  groand  of  htr 
nutfiiage  sinoe  her  appointment. 

Hie  policy  of  the  statute  is  against  the  appointment  of  mairied  ivomen  as 
administratrioes  or  guardians,  and  of  their  continuation  in  ofiee  after 
their  marriage  auhsequent  to  tiie  issuing  of  the  letter*;  hoi  U  99mn$  that 
such  subsequent  marriage  of  an  administratrix  is  no  ground  for  her  re- 
moval where  her  husband  ffles  his  consent  to  her  oontinuanoe  in  office, 
and  unites  with  her  and  the  sureties  in  a  new  bond. 

An  appeal  taken  by  an  ezeoutcMr  from  a  decree  of  the  surrogate  declaring  tiie 
will  null  and  y^Ad,  stays  all  proceedings  on  the  letters  of  adminfrtration 
subsequently  granted  to  the  widow,  and  no  letters  of  ccilleotian  can  be 
issued  upon  them  while  the  administration  continues. 

JSield,  therefore,  that  in  order  to  enable  letters  of  ooUeetion  to  be  issued 
for  the  protection  of  the  personal  property  pending  the  i^ipeal^  the  lettan 
of  admiwistralion  granted  to  the  widow  should  be  revoked. 

Tbe  facts  appear  in  the  opinion. 

GxBABmiB  Glaiue,  for  Ifmhouae,  ihe  Ugatee  and  mseeutar> 
n  D.  CuhYKB,,  fin' ihe  ad9ninik6rairia. 

The  Subbogatb. — ^In  this  case,  letters  of  adminietratioa 
were  granted  to  Mary  A.  Godwin,  the  widow  of  the  deceased, 
after  a  decree  refdeing  to  admit  to  probate  the  instnunent 
offered  as  the  kst  will  and  testament  of  the  deceased. 

An  appeal  was  taken  by  John  Newhonse,  a  legatee  and 
executor  named  in  the  will,  from  the  decree  of  the  surrogate. 
Since  the  granting  of  letters  of  administration  to  Mary  A. 
Godwin,  the  widow,  she  intermarried  with  Anthonj  Gale. 

Application  was  made  by  said  John  Newhouse  to  have  the 
letters  of  administration  revoked,  because  of  the  marriage. 

Objection  was  made  by  counsel  for  the  widow :  1st.  That 
Hr.  Kewhouse  had  no  interest  in  the  estate  which  would  au- 
thorize him  under  the  statute  to  make  the  application ;  and 
Sd.  The  objection  is  sought  to  be  removed  by  filing  the  con- 
sent of  Aniiiony  Gale,  the  husband,  that  his  wife  Mary  may 
continue  to  act  as  such  administratrix. 

The  first  objection  I  do  not  think  tenable.  It  is  true  that 
Mr.  Kewhouse  would  have  no  interest  if  the  decision  of  the 
surrogate  in  rejecting  the  will  is  sustained.    But  inasmuch 
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as  the  appeal  BUBpends  all  proceedingB  under  the  decree  of 
the  sniTogate,  I  think  that  the  legatee  named  in  the  will 
offered  for  probate  mnst  be  considered  as  having  Bufficient 
interest,  until  the  decision  of  the  surrogate  is  affirmed  or  re- 
versed, to  enable  him  to  take  this  proceeding. 

lo  regard  to  the  main  question ;  the  statute  provides  that 
if  an  administratrix  marries  after  being  appointed  admini^ 
tratrix,  the  surrogate,  on  the  application  of  any  person  inter- 
ested, shall  have  power  to  revoke  Buch  appointment.  It  does 
not  in  express  terms  say  that  the  surrogate  shall  revoke  for 
that  cause.  But  I  have  considered  the  policy  of  the  statute 
to  be  not  only  against  the  appointment  of  married  women 
administratrices  and  guardians,  but  also  against  their  contin- 
uance in  office  after  marriage  which  takes  place  subsequent 
to  the  issuing  of  the  letters. 

The  statute  does  not  forbid  their  acting  after  marriage, 
when  Bueh  marriage  takes  place  subsequent  to  the  issuing  of 
letters ;  and  from  the  examination  of  authorities  on  this  sub- 
ject, I  should  have  no  hesitation  in  continuing  the  adminis- 
tratrix upon  filing  the  consent  of  her  husband,  and  the  execu- 
tion of  a  new  bond,  in  which  he  should  unite  with  her  and 
the  sureties,  if  it  were  not  for  the  position  in  which  this  mat- 
ter is  placed  by  reason  of  the  appeal  from  the  decree  of  the 
surrogate  refusing  to  admit  the  will  to  probate. 

In  the  case  of  Bicka  v.  Sieka  (12  £arh.y^22)y  the  Supreme 
Oovat  have  held  that  the  appeal  in  BUch  a  case  stays  all  pro- 
ceedings in  the  administration.  If  so,  then  the  continuance 
of  the  letters  would  be  of  no  service  to  the  estate  or  to  any 
parties  interested  therein,  and  I  could  not  make  the  order  to 
continue  upon  the  consent  of  the  husband ;  and  inasmuch  as 
no  letters  of  collection  can  be  issued  to  protect  the  personal 
property  pending  the  appeal,  while  the  letters  of  administra- 
tion continue  in  force,  I  shall  revoke  the  letters  of  adminis- 
tration heretofore  issued  to  Mary  A.  Godwin,  now  Mary  A. 
Gale,  the  widow  of  the  deceased,  to  enable  letters  of  collection 
to  be  ismed. 
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In  the  Matter  of  ths  probate  of  the  Last  Will  and  Testament 

of  James  Maloolm,  deceased. 

A  legatee  under  a  will  made  prior  to  the  one  oflfered  finr  prolMte^  who  la 
neither  an  heir-at-law  nor  next  of  Idn  of  the  deoeaaed,  xnaj  interrene  to 
oppoae  the  probate  of  the  aabeeqnent  wilL 

Where  saapidona  of  nndne  inflnenoe  are  created  by  reaaon  of  the  advanced 
age,  blindneee,  and  imbedlltj  of  the  testator, — JSM,  that  a  preamnptifln 
la  raiaed  against  the  will,  which  reqniree  that  they  be  removed  by  dear 
and  satisfiftctoiy  evidence,  beyond  the  mere  fiMt  of  the  eziatenoe  of  the 
will  and  the  capability  of  the  testator. 

SM,  fiirther,  that  sivsh  presompdon  is  satisfactorily  removed  by 
proof  of  the  instructions  given  by  the  testator  in  r^gaxd  to  the  drawing 
of  his  will ;  that  the  same  waa  carefolly  read  and  explained  to  him  at 
the  time  of  its  execution ;  and  that  he  sabseqoently  dedazed  eveiy  thing 
waa  arranged  to  his 


J.  H.  &  H.  L.  BnoEB,  for  eaeouton. 

Sandtobd  &  BiLLiHGB,^  .^nn  TiOoT,  in  tu^ppori  cfihe  wiR. 

John  A  Lorr,  for  Hamnah  BrocH^M,  in  oppodUon. 

Thb  SuBBOQATBk — ^TTpoii  the  return  of  the  citation,  Hannah 
Brookfield  appeared  by  her  counsel  and  claimed  the  right  to 
intervene  and  oppose  the  probate  of  the  will,  on  the  ground 
that  she  was  a  legatee  under  a  former  will,  as  well  as  under 
the  one  now  offered  for  probate.  Upon  the  production  of 
the  former  will,  and  the  proof  that  it  was  executed  bj  the 
testator  in  the  form  prescribed  by  law,  the  legatee  has  suffi- 
cient interest  to  entitle  her  to  intervene  and  to  oppose  the 
probate  of  the  will  offered. 

[The  learned  surrogate  proceeded  to  discuss  the  competency 
of  a  witness,  who  was  objected  to  at  the  trial,  on  the  part  of 
the  executors,  on  the  ground  of  interest.  As  the  late  amend- 
ments of  section  399  of  the  Code  of  Procedure  have  removed, 
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in  great  part,  the  disability  of  witnesses  on  the  ground  of 
interest,  it  is  deemed  advisable  to  omit  that  part  of  the  surro- 
gate's decision.] 

I  do  not  understand  the  counsel  in  opposition  to  the  will 
offered  for  probate,  to  contend  that  the  testimony  in  this  case 
shows  affirmatively  that  the  testator  was  iucompetent  to  make 
a  will  at  the  time  when  the  instrument  offered  for  probate 
was  executed.  But  he  insists  that  the  testator  was  incompe- 
tent at  the  time  he  left  the  house  of  Mr.  Hick  to  go  to  Mrs. 
Titlar's ;  that  he  was  close  and  penurious ;  that  he  was  placed 
in  a  condition  where  Mrs.  Titlar  and  her  friends  could  exer- 
cise an  unlawful  control  over  the  testator ;  and  that  the  facts 
in  evidence  show  that  undue  influence  was  exercised,  so  that 
the  will  offered  for  probate  was  not  the  free  and  unrestrained 
act  of  the  testator. 

Proof  of  the  due  execution  and  publication  of  a  will  is  pre- 
sumptive evidence  that  the  testator  knows  the  contents  of  it. 
(1  Jarm.  on  WillSy  ed.  of  1849,  47.)  It  is  also  held,  that 
though  the  factum  be  proved  and  the  testator  be  capable,  yet 
circumstances  will  be  sufficient  to  create  a  case  of  suspicion, 
and  warrant  a  presumption  against  the  will,  so  as  to  require 
that  the  presumption  be  removed  by  clear  and  satisfactory 
evidence,  beyond  the  mere  fact  of  the  existence  of  the  instru- 
ment   (  Van  Slenta  v.  Comyny  12  Irish  Eq.  B.y  622.) 

The  testator  being  blind,  or  nearly  so,  besides  the  proof  of 
execution  and  publication,  it  is  incumbent  on  the  propound- 
ers  of  the  will,  in  some  way,  to  show  to  the  satisfaction  of 
the  court  that  the  testator  knew  the  contents  of  the  instru- 
ment offered  for  probate,  and  was  not  imposed  upon. 

To  make  the  application  of  the  facts  in  this  case  to  these 
rules  of  law,  and  to  come  to  a  correct  conclusion  whether  the 
testator  understood  the  contents  of  the  paper  offered  for  pro- 
bate, and  whether  he  executed  the  same  as  his  own  free  and 
unrestrained  act,  it  will  be  necessary  to  inquire, 

JRrst.  Whether  the  testator,  at  the  time  he  executed  that 
paper  on  the  29th  of  June,  1853,  had  sufficient  capacity  to 
make  a  will ;  and 
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Second.  Whether  an  undue  influence  was  exercised  on  bim, 
BO  that  the  instrument  offered  is  not  his  will. 

In  regard  to  the  question  of  capacity,  I  shall  not  go  over 
the  testimony  on  that  point,  but  it  seems  to  me  that  the  evi- 
dence of  the  subscribing  witnesses  to  the  will,  together  with 
that  of  Dr.  Donne  and  the  other  witnesses  in  support  of  the 
will,  greatly  outweighs  that  of  the  witnesses  produced  in  op- 
position to  the  will.  Besides  this,  the  witnesses  offered  in 
support  of  the  will  on  that  point  are  entitled  to  greater  con- 
sideration than  the  majority  of  witnesses  called  to  show  a 
want  of  capacity,  for  the  reason  that  the  former  have  no  pe- 
cuniary interest,  immediately  or  remote,  in  the  result  of  the 
question  at  issue,  while  the  latter  have  most  of  them  an  in- 
terest in  the  question,  which,  though  it  does  not  legally  dis- 
qualify them  on  the  .ground  of  interest  in  the  immediate 
result,  may  nevertheless  be  very  properly  taken  into  account 
as  going  to  their  credit.  I  cannot  doubt,  that  if  the  only 
question  in  the  case  was  a  question  of  capacity,  the  testator 
was,  on  the  29th  of  June,  1853,  possessed  of  sufficient  mind, 
memory,  and  understanding,  to  make  and  execute  a  valid 
will. 

But  upon  the  question  of  capacity,  as  connected  with  that 
of  influence,  it  appears  that  the  testator  was  an  aged  man, 
laboring  under  the  inflrmities  of  disease  and  of  blindness; 
suffering  from  bereavement  from  the  loss  of  his  s^bond  wife ; 
without  family  or  next  of  kin ;  left  to  seek  a  home  among 
the  connections  of  his  two  deceased  wives ;  and  though  inde- 
pendent in  regard  to  his  condition  in  life,  yet  he  was  depend- 
ent to  a  large  extent  upon  those  around  him  for  enjoyment. 

Under  these  circumstances,  it  is  quite  natural  that  a  will 
made  by  the  deceased  should  partake  to  a  greater  or  less  de- 
gree of  the  character  of  the  influences  surrounding  him  at 
the  time  of  its  execution.  That  the  condition  of  the  mind  of 
the  testator  was  such,  that  during  the  last  nine  months  of  his 
life  he  was  subject  to  a  greater  or  less  extent  to  such  in- 
fluences, is  apparent  from  the  character  and  contents  of  the 
codicil  of  February  17th,  1853,  and  of  the  will  offered  for 
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probate.  In  the  examination  of  this  case,  it  will  be  borne  in 
mind  that  the  deceased,  after  the  death  of  his  wife,  had  no 
familj,  no  relations,  nor  next  of  kin  for  whom  he  was  bonnd 
to  provide.  The  relatives  of  hi»>two  wives,  who  are  the  l^a- 
tees  and  devisees  under  his  will,  had  no  legal  claim-  upon  his 
estate,  and  the  provision  for  them  is  volantaiy. 

If,  therefore,  the  testator  has  preferred  one  of  these  families 
to  the  other,  or  any  member  of  either  family  to  others  of  the 
same  family,  no  argument  can  be  drawn  from  the  act  itself 
that  it  is  contrary  to  the  natural  affections  or  to  the  legal 
obligations  of  the  testator. 

The  first  will,  which  was  executed  immediately  after  the 
death  of  his  last  wife,  after  giving  specific  legacies  to  the 
amount  of  $2,200,  divided  the  residue  equally  between  the 
families  or  relatives  of  his  two  wives.  It  appears  that  the 
testator,  at  the  time  that  he  made  the  first  will,  was  about 
to  leave  the  city  of  New  York  and  to  take  up  his  residence 
with  Mr.  Brookfield,  at  Morristown.  Mrs.  Titlar  said  he 
should  not  go  until  he  made  his  will,  and  he  did  not  go  until 
he  made  it.  This  circumstance  is  claimed  by  the  counsel  in 
opposition  to  the  will,  to  be  the  main  starting-point  in  the 
evidence  of  undue  infiuence  on  the  part  of  Mrs.  Titlar  over 
the  testator.  That  will  was  drawn  by  John  H.  Hiker,  Esq., 
who  was  sent  for  by  Mrs.  Titlar.  Tet  the  person  sent  was 
Joseph  D.  Bonsall,  a  member  of  the  family  of  the  last  wife 
of  the  testator,  whose  interest  was  opposed  to  that  of  Mrs. 
Titlar,  and  the  will  itself  furnishes  no  evidence  of  undue  in- 
fluence on  the  part  of  Mrs.  Titlar,  as  it  gives  her  only  $100, 
and  was  made  while  some  of  the  members  of  both  families 
were  present  at  the  house  of  the  tei^tator.  Upon  the  return 
of  the  testator  to  the  city  of  Kew  York,  at  the  house  of  Mr. 
Hick,  feeling  the  loneliness  of  his  situation,  he  consented  to 
have  an  operation  upon  his  eyes,  for  a  cataract ;  with  a  hope, 
if  possible,  to  restore  his  sight  so  as  to  enable  him  to  read. 
After  the  operation  upon  his  eyes,  he  appears  to  have  desired 
to  make  some  alteration  in  his  will.  The  will  was  sent  for, 
and  Mr.  Biker,  his  counsel,  requested  to  call  and  take  instruc- 
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tions  to  draw  the  alterations.  His  counsel  advised  him  to 
wait  until  he  got  over  the  excitement  occasioned  bj  the  op- 
eration on  his  eyes.  But  the  testator  being  impatient  to  ex- 
ecute the  codicil,  sent  for  Mr*  Bisoswaj,  the  counsel  of  Jon- 
athan Hick,  and  had  a  codicil  drawn,  which  was  executed^ 
Bj  this  codicil  an  important  change  was  made  in  the  dispo- 
sition of  the  property  of  the  testator.  Nearly  one-quarter  of 
the  estate  was  taken  from  Peter  '[Htlar  and  Ann  Titlar,  a 
brother  and  sister  of  his  first  wife,  and  transferred  to  the  Hick 
family ;  thus  giving  to  that  family  nearly  three-fourths  of  the 
entire  estate  of  the  testator. 

It  is  not  strange,  after  the  knowledge  of  the  contents  of 
this  codicil  came  to  the  ears  of  the  members  of  the  Htlar 
family,  that  they  should  have  been  desirous  to  bring  the  tes- 
tator into  a  position  where  he  might  reconsider  his  bounties, 
and  dispense  them  with  a  different  hand. 

A  plan  was  accordingly  set  on  foot  by  Mrs.  Htlar  and  her 
friends,  Messrs.  Tnrhnne  and  Hope,  who  were  also  old  and 
tried  associates  of  the  testator,  to  get  this  aged  and  somewhat 
infirm  man  away  from  the  hoase  of  Hick,  and  to  have  him 
under  the  shelter  of  the  roof  of  the  Titlars.  After  some  ne- 
gotiations and  personal  interviews  between  these  old  friends, 
this  object  was  accomplished ;  and  the  deceased  was,  on  the 
8th  of  June,  1858,  safely  within  the  walls  of  the  house  of 
Mrs.  Titlar,  in  Williamsburgh.  I  speak  of  these  matters  as 
facts  appearing  in  evidence  in  this  case.  Whether  the  mo- 
tives which  induced  the  change  of  residence  was  the  desire 
to  make  the  old  man  contented  and  more  comfortable  in  his 
last  days,  or  the  more  sordid  wish  to  get  him  within  the  in- 
fluence of  that  branch  of  the  family,  so  as  to  bring  about  an 
alteration  in  his  will,  it  is  not  so  material  to  inquire,  as  it  is 
to  learn  whether  the  change  of  residence,  with  other  appli- 
ances, had  the  effect  to  produce  such  an  influence  over  the 
mind  of  this  old  man,  that  the  will  which  he  made  on  the 
28th  of  June,  1853,  was  not  his  will,  but  that  of  Mrs.  Tltlar 
and  her  friends. 

In  regard  to  the  contents  of  this  last  will,  the  specific  lega-* 
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desare  increaBed  from  $2,200  to  about  $11,800,  including 
the  valae  of  the  house  and  lot  devised  to  Mrs.  Titlar,  so  that 
the  residuary  estate  is  much  less  than  it  was  uuder  the  first 
will,  or  under  the  first  will  and  codicil.  This  residuum  being 
divided  into  eighteen  parts,  and  eight  given  to  the  Titlar 
family  and  ten  to  the  Hick  family,  the  final  result  is,  that 
the  Titlars'  receive  between  $26,000  and  $27,000,  and  the 
Hicks'  between  $21,000  and  $22,000.  Now  it  is  more  than 
probable  that  the  decked  was  influenced  by  Mrs.  Titlar 
and  her  friends  to  make  this  last  will  more  decidedly  in  her 
favor  ^han  the  first  will,  or  the  first  will  and  codicil.  But 
the  question  to  be  decided,  is,  whether  there  is  evidence  suffi- 
eient  to  show  an  undue  influence  so  as  to  vitiate  the  will. 

"It  is  not  unlawful  for  a  person  by  honest  intercession  and 
persuasion  to  procure  a  will  in  favor  of  himself  or  another 
person,  neither  is  it,  to  induce  the  testator  by  fair  and  flatter- 
ing speeches ;  for  though  persuasion  may  be  employed  to 
influence  the  dispositions  in  a  will,  this  does  not  amount  to 
influence  in  the  legal  sense.  And  whether  or  not  a  capri- 
cious partiality  has  been  shown,  the  court  will  not  inquire." 
(1  Jarm.  an  Wills,  37.) 

It  will  be  seen  by  an  examination  of  the  contents  of  the 
first  and  last  wills,  that  although  by  the  first  will  seven  mem- 
bers of  the  Hick  family  were  to  receive  over  $800  each  more 
than  they  would  receive  under  the  last  will,  yet  the  aggre* 
gate  amount  given  to  the  Hick  family  by  the  last  will  is  only 
some  $2,600  or  $2,700  less  than  the  aggregate  amount  given 
to  that  family  by  the  first  will.  And  that  the  gross  amount 
given  to  the  Titlar  family  under  the  last  will  is  but  a  little 
over  $2,000  more  than  was  given  to  the  same  family  under 
the  first  will.  This  near  approximation  to  equality  between 
the  two  families  is  brought  about  mainly  by  giving  to  the 
executors  $500,  and  to  the  children  of  John  Bonsall  over 
$3,000  additional  legacies. 

It  is  said  that  the  change  in  the  last  will,  giving  to  Mrs. 
Titlar  the  legacy  of  $2,000  in  place  of  $100  in  the  first  will, 
and  the  devise  of  the  house  and  lot  in  Allen-street  to  her,  is 
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evidence  that  the  teetator  was  acting  nnder  nndne  inflaence, 
exercised  bj  Mrs.  Titlar  over  the  testator  while  he  was  nnder 
her  roof.  Soch  a  change  Mrs.  Titiar  was  nndoubtedlj  inter- 
ested in  and  sought  to  bring  about.  But  there  is  another  mate- 
rial change  in  the  last  will,  in  giving  to  the  children  of  John 
Bonsall  the  additional  $8,000  in  which  she  had  no  interest 
It  does  not  appear  that  either  Mrs.  Titlar  or  her  friends  had 
anj  wish  or  desire  that  this  last  change  should  be  made,  or 
that  they  took  any  concern  in  the  distribution  of  that  portion 
of  the  property  of  the  deceased  which  was  to  go  to  the  differ- 
ent members  of  the  Hick  and  Bonsall  families.  The  treason 
why  the  shares  of  the  residuary  estate  of  the  deceased  were 
taken  from  Ann  and  Peter  Titlar,  both  in  the  codicil  and  in 
the  last  will,  appears  from  the  declaration  of  the  testator  that 
he  did  not  consider  himself  under  any  obligations  to  them ; 
and  the  reason  why  he  makes  the  devise  of  the  house  and  lot 
in  Allen-street  to  Mrs.  Titlar,  in  the  last  will,  is  stated  in  the 
will  itself,  that  he  expected  to  pass  the  residue  of  his  life 
under  the  care  and  attention  of  Mrs.  Titlar.  He  gave  the 
specific  legacies  of  $260  to  the  child  and  grandchild  of  Beuben 
Hope,  probably  at  the  request  of  his  old  friend  and  partner, 
Beuben  Hope,  for  whom  he  desired,  if  necessary,  to  make 
some  provision  in  his  will,  and  to  whom  he  sent  to  inquire 
how  it  fared  with  him  in  the  world.  It  is  not  apparent  why 
the  specific  legacies  of  $500  in  the  codicil  and  last  will  to 
Francis  Kirk,  and  of  $500  in  the  last  will  to  Harriet  Wild, 
were  inserted;  nor  why  the  radical  change  was  made  in 
favor  of  the  children  of  John  Bonsall.  Neither  is  there  any 
explanation  why,  in  the  last  will,  the  residuary  estate  is  first 
divided  into  eighteen  parts,  and  then  distributed  in  unequal 
portions ;  the  largest  portion  having  been  given  to  the  Hick 
family. 

If,  however,  the  testator  was  competent  to  make  a  will, 
and  has  made  it  without  improper  influence,  it  is  not  neces- 
sary to  inquire  the  reason  why  he  made  this  or  that  provision. 

His  will  stands  as  a  reason  for  his  acts.  But  the  facts  ap- 
pearing from  the  wiU  of  the  change  in  favor  of  John  Bon- 
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nil's  children,  and  of  the  diyiflion  of  the  refiidnarj  estate  so 
entirely  different  from  the  former  will  and  codicil,  and  yet 
80  as  nearly  to  restore  the  equilibrium  between  the  Hick  and 
Titlar  families,  in  the  absence  of  any  proof  whatever  that 
these  changes  were  brought  about  or  induced  by  any  person 
interested  for  either  family,  goes  far  to  show  that  the  instm- 
ment  offered  for  probate  is  the  last  will  and  testament  of  the 
testator,  rather  than  that  of  Mrs.  Titlar  and  her  friends,  who 
were  charged  with  the  getting  up  and  making  of  this  wilL 

The  case  of  Mc8arley  v.  McSarley  (3  Bradf.^  188)  was  a 
▼ery  different  case  from  the  one  under  consideration.  In 
that  case,  the  will  was  prepared  without  instructions,  at  the 
soggestion  of  friends,  when  the  testator  was  totally  insensible. 
On  a  partial  recovery  no  effort  was  made  to  effect  its  execu- 
tion ;  and,  on  a  relapse,  ^'  when  he  was  much  worse  and  not 
expected  to  live,  and  was  just  ^u  the  point  of  death,"  it  was  ez- 
scated  without  his  being  able  to  say  any  thing  more  than  ^'  yesy" 
to  the  questions  put  to  him  on  its  execution.  The  surrogate 
hdd,  that,  under  these  circumstances,  and  in  the  absence  of 
any  clear  and  satisfactory  proof  of  inatruc^ums  and  irUentionSj 
probate  must  be  denied.  And  in  summing  up  the  evidence, 
at  pages  198  and  199,  he  shows  that  the  character  of  the 
mind  of  the  deceased  was  greatly  inferior  to  that  of  the  testa- 
tor  James  Malcolm. 

In  this  case,  the  deliberation  with  which  the  instructions  were 
given  to  Mr.  Riker,  who  drew  the  will,  and  the  care  which 
was  taken  by  him  to  read  and  explain  the  will  to  the  testa- 
tor, show  an  entirely  different  state  of  facts  from  the  case  of 
McSorUy  v.  MoSorley^  and  present  affirmative  proof  to  rebut 
any  presumptions  arising  from  the  condition  of  the  testator 
as  to  his  health,  his  imbecility  of  mind,  and  to  surrounding 
influences. 

In  the  case  of  Mowry  v.  SUber  (3  Bradf.y  133),  cited  by 
counsel  in  opposition  to  the  will,  the  counsel  who  drew  the 
will,  and  was  also  a  subscribing  witness  to  it,  was  compara- 
tively a  stranger  to  the  deceased.  He  took  his  instructions 
from  him,  and  thought  him  competent    The  will  gave  to  a 
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daughter,  with  whom  the  deceased  was  residing  at  Newark, 
nearly  one-half  of  the  estate  of  deceased,  to  the  exclusion  of 
other  children.  This  was  shown  to  be  contrary  to  his  former 
intentions,  and  no  satisfactory  evidence  was  given  to  show  that, 
in  his  weak  condition  of  mind,  he  was  not  un<}uly  biassed  or 
influenced  to  the  performance  of  an  act  discordant  with  his 
previous  intentions.  In  the  case  under  consideration,  as  I 
have  before  stated,  the  testator  had  no  children  or  next  of  kin 
that  he  was  bound  to  provide  for.  He  had  not  expressed  his 
determination  to  do  otherwise  than  he  did,  by  his  last  will, 
except  that  in  his  first  will  he  declared  his  intention  to  divide 
the  body  of  his  estate  equally  between  the  relatives  of  his 
two  wives.  I  have  shown  how  nearly  this  intention  is  car- 
ried out  in  the  last  will,  by  the  change  in  the  division  of  the 
residuary  estate,  and  the  additional  legacies  to  the  children 
of  John  Bonsall.  Besides  this,  the  will  in  this  case  was  drawn 
by  counsel  intimately  acquainted  with  the  deceased,  who  had 
transacted  his  business  for  thirty  years,  who  knew  well  his 
character  and  the  state  of  his  mind ;  and  who  testifies,  with 
great  clearness  and  with  decided  knowledge,  that  the  testator 
was  not  only  of  sufficient  ability  to  make  a  will,  but  that  he 
perfectly  understood  the  contents  and  executed  the  same 
freely  and  without  restraint.  In  both  the  other  cases  cited 
by  counsel  in  opposition  to  the  will,  to  show  the  rule  of  law 
to  be  that,  when  suspicion  is  excited,  it  is  incumbent  on  the 
propounder  to  show  affirmatively  that  the  deceased  acted 
with  intelligence  and  comprehended  the  effect  of  what  he 
was  doing,  the  wills  offered  for  probate  were  sustained, — 
Burger  v.  IKU  (1  Bradf.y  860),  and  Moore  v.  Moore  (2  /<?., 
261).  And  certainly  if  the  surrogate  found  sufficient  testi- 
mony in  those  two  cases  to  remove  the  presumption,  I  can 
have  no  hesitation  in  this  matter. 

In  the  case  of  Barry  v.  BtUlin  (2  Moore^e  OaseSj  480),  the 
will  was  drawn  by  a  person  interested,  and  the  testator  was  of 
doubtful  capacity  ;  the  will  cut  off  the  only  son  of  the  testa- 
tor, and  yet  it  was  sustained.  Baron  Paskb  says:  "We 
think,  therefore,  on  the  whole,  that  the  evidence  of  the  factam. 
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coupled  with  the  strong  probabilitieB  of  the  case,  is  safficient 
to  remove  the  snspicions  which  natarally  belong  to  the  case 
of  all  wills  prepared  by  persons  in  their  own  favor,  especially 
when  made  by  those  of  weak  capacity.  The  nndne  influence, 
and  the  importunity  which,  if  they  are  to  defeat  a  will,  must 
be  of  the  nature  of  fraud  or  duress,  exercised  on  a  mind  in 
a  state  of  debility,  are  insinuated,  but  not  proved." 

In  the  case  of  Von  Stmta  v.  Oomyn  (12  Irish  £q.  R.^  622), 
the  will  cut  off  sons  and  gave  to  a  daughter.  It  was  drawn 
in  Vienna,  while  the  daughter  was  present  and  the  sons  ab- 
sent The  husband  of  the  daughter  of  the  deceased  was  the 
executor.  The  testatrix  was  in  poor  health  and  died  soon 
after  the  will  was  made.  Ko  proof  was  given,  except  proof 
of  the  signatures  of  the  subscribing  witnesses.  The  court 
held,  that  the  circumstances  of  the  case  were  sufficient  to  ex- 
cite suspicion,  which  ought  to  be  removed,  and  there  being 
no  evidence  to  remove  the  suspicion,  the  will  was  refused 
probate ;  and  in  giving  the  decision  of  the  court,  this  rule  is 
laid  down,  that  "  when  undue  influence,  importunity,  or  co- 
ercion, are  objected,  it  is  not  enoDgh  to  show  merely  their 
existence  or  the  testator's  liability  to  them,  but  the  party  mnst 
go  on  to  satisfy  the  court  that  the  testamentary  act  was  ob- 
tained by  means  of  them." 

The  case  of  Stvlz  v.  8cha>effle^  decided  in  the  Prerogative 
Court  in  England,  in  1852  (18  Eng.  Law  dk  Eq.  if.,  576),  has 
many  features  similar  to  the  case  under  consideration,  and 
the  decision  of  Dr.  Lushington  brings  oat  and  applies  the 
principles  of  law  applicable  to  this  class  of  cases  in  such  man- 
ner as  materially  to  aid  in  the  examination  of  this  case.  The 
distinction  between  control  and  undue  influence,  and  the  kind 
of  importunity  necessary  to  invalidate  a  will,  are  so  clearly 
and  ably  set  forth  in  that  decision  that  I  have  cited  the  case 
as  in  point,  in  this  matter. 

The  conclusions  to  which  I  have  arrived  in  this  case  are, 
that  the  circumstances  of  the  age,  want  of  sight,  loneliness, 
and  imbecility  of  the  testator ;  his  situation  at  the  house  of 
Mrs.  Titlar,  his  dependence  upon  her,  and  his  confidence  in 
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hh  old  fnendfl  and  associates,  Mr.  Torhnne  and  Mr.  Hope, 
and  the  change  made  bj  the  liberal  provision  in  the  last  will 
in  favor  of  Mrs.  Titlar,  against  the  nataral  inclination  of  a 
close  and  penurions  man,  impose  npon  the  proponnders  of 
this  will  the  burden  of  removing  the  suspicions  excited  bj 
those  circnmstances,  and  of  satisfying  the  court  that  the  will 
offered  for  probate  is  the  free  will  of  a  capable  testator : 

That  the  inference  of  undue  influence  to  be  drawn  from  the 
occurrences  which  took  place  at  the  funeral  of  Mrs.  Malcolm ; 
from  the  obtaining  of  the  will  of  the  deceased  before  he  went 
to  New  Jersey ;  from  the  acts  of  the  parties  in  getting  Mr. 
Malcolm  fn^m  the  house  of  Mr.  Hick  to  the  house  of  Mrs. 
Titlar,  in  Williamsburgh ;  from  the  refusal  to  permit  the  rel- 
atives to  see  the  deceased  while  at  Mrs.  Titlar's ;  from  the 
efforts  ofMr.  Turhune  and  Mr.  Hope  to  procure  this  last  will ; 
from  the  declarations  of  Mrs.  Titlar  that  she  was  secured; 
and  from  other  circumstances  introduced  in  opposition  to  tiiis 
will,  is  rebutted  and  overcome  by  the  evidence  of  the  wit- 
nesses who  drew  the  will  and  attended  the  execution,  who 
took  their  instructions  entirely  from  the  testator,  and  pre- 
pared the  instrument  according  to  those  instructions  in  such 
manner,  as  to  show  beyond  reasonable  doubt,  I  think,  that 
these  directions  emanated  from  the  testator,  and  were  the 
work  of  his  own  free  will ;  and  by  the  testimony  of  the  wit- 
nesses as  to  the  improvement  of  the  health  of  the  testator, 
after  he  went  to  Williamsburgh,  as  to  his  condition  while 
there,  and  as  to  his  declarations  after  making  the  will,  that 
he  had  arranged  every  thing  to  his  satisfaction. 

On  the  whole  case,  I  am  satisfied  that  the  suspicions  excited 
in  reference  to  this  will,  are  satisfactorily  removed,  and  that 
the  instrument  offered  for  probate  is  the  last  will  and  testa- 
ment of  James  Malcolm,  deceased. 

I  shall,  therefore,  admit  the  same  to  probate  as  a  valid 
will  of  real  and  personal  estate. 
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In  the  Matter  qf  the  jmoU  accovmimg  of  Jonathan  Bogebs, 
adminietrator  qf  David  Dunham,  deceased. 

An  administntor  or  executor  who  negleets  to  take  piooeedingB  provided  1^ 
atalnte  to  prove  hisdebt  or  daim  against  the  estate  of  the  deceased  £oir 
more  than  ten  years,  is  barred  bj  the  Statute  of  Limitations. 

The  Legislatare  having  required  hun  to  make  proof  <^  his  claim,  before  he 
can  retidn  tn  satis&etion  of  his  own  daim,  the  same  ligilaaoe  should  be 
required  from  him.  tn  establishing  his  daim  aa  from  any  other  creditor 
of  the  estate. 

Letters  of  adminietration  were  granted  October  31, 1886, 
and  an  inventorj  was  filed  on  the  12th  day  of  Jannary,  183T* 
An  order  to  advertise  for  claims  was  made  in  June  of  th# 
same  year,  and  notice  published  for  six  months.  ISo  further 
proceedings  were  had  in  the  Surrogate's  Court,  or  elsewhere, 
for  an  account  or  distribution,  nntil  October,- 1850,  when  one 
of  the  next  of  kin  applied  for  an  order  requiring  an  account- 
ing by  the  administrator.  In  presenting  the  account,  the  ad- 
ministrator made  a  claim  against  the  estate  of  $661.94,  with 
interest,  for  work,  labor,  and  materials,  done  and  furnished 
the  intestate  in  his  lifetime.  It  was  claimed  by  counsel  for 
next  of  kin  that  the  debt  was  barred  by  the  Statute  of  Limi- 
tations. 

John  P.  BoLv^foradminisiraioT, 
kuasxo  G.  HAMXOKDy/^r  ik$  nsxt  of  bin. 

The  Subrogate. — Previous  to  the  Revised  Statutes  an  ex- 
ecutor or  administrator  had  a  right  to  retain  for  his  own  debt 
due  to  him  from  the  deceased  in  preference  to  all  other  cred- 
itors of  equal  degree.  (2  WiUiams  on  ^.,  894,  895 ;  Rogert 
▼.  Rogers^  3  TTenrf.,  608.)    This  right  was  given  hitn  from 

•  Beportad  in  11 N.  T.  L$g,  (Mfi.,  84S. 
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neeesBitj,  becaaBe  he  could  not  sue  himself,  and  the  law  in- 
tended to  place  him  in  the  same  situation  as  if  he  had  saed 
himself  as  executor  or  administrator  and.  recovered  his  debt, 
bat  it  did  not  give  him  the  right  to  retain  against  other  cred- 
ntors  of  a  superior  order.  In  Williams  on  Ex.  (904),  it  is  held 
that  an  executor  or  administrator  might  retain  for  a  debt  due 
to  himself,  though  it  be  more  than  six  years  old.  But  in  the 
ease  of  Rogers  v.  Rogers  (3  Wend.^  503),  the  Court  of  Errors 
of  this  State  held  that  he  could  not  retain  a  debt  which  he 
could  not  recover  as  creditor  simply,  and  not  as  executor. 

Under  that  decision,  however,  it  was  held  to  be  necessary 
that  the  statute  limitation  should  have  run 'out  before  the 
death  of  the  testator.  By  the  Revised  Statutes  (2  Reo.  Stat.^ 
88,  §  33)  it  is  provided  that  no  part  of  the  property  of  the 
deceased  shall  be  retained  by  an  executor  or  administrator  in 
satisfaction  of  his  own  debt  or  claim  until  it  shall  have  been 
proved  to  and  allowed  by  the  surrogate ;  and  such  debt  or 
claim  shall  not  be  entitled  to  any  preference  over  others  of 
the  same  class. 

In  the  Session  Laws  of  1837  (ch.  460,  §  37),  the  Legislature 
provides  the  manner  in  which  such  debt  or  claim  shall  be 
proved  to  and  allowed  by  the  surrogate.  By  this  provision 
the  executor  or  administrator  has  the  option  to  take  a  pro- 
ceeding expressly  for  the  purpose  of  proving  his  claim  upon 
citing  the  proper  parties,  or  to  prove  his  claim  upon  his 
final  accounting.  The  first  proceeding  is  seldom  resorted  to, 
from  the  difficulty  of  ascertaining  who  are  the  proper  persons 
to  be  cited,  and  the  latter  plan  is  usually  adopted. 

But  in  either  case  it  will  be  observed  that  the  statute  re- 
quires the  proceeding  to  be  taken  by  the  executor  or  admin- 
istrator himself;  and  there  is  no  provision  in  the  statute  by 
which  the  executor  or  administrator  can  be  compelled  by  a 
creditor,  legatee,  or  next  of  kin,  to  take  the  proceeding  to 
prove  his  claim,  or  for  a  final  accounting. 

The  Statute  of  Limitations  nowhere  in  express  terms  ap- 
plies to  Surrogates'  Courts. 

But  it  was  frequently  held  before  the  Revised  Statutes 
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that  though  the  former  Statute  of  Limitations  did  not  in  terms 
apply  to  a  court  of  equity,  yet  that  coart  had  always  been 
considered  within  the  spirit  and  meaning  of  the  statute ;  and 
it  was  said  that  courts  of  equity  followed  the  law,  and  acted 
not  merely  by  analogy,  but  in  obedience  to  the  statute. 
{Bcvmden  y.  Lord  Annealey^  2  8oh.  €&  Z.,  680,  681 ;  Kane  y. 
-Bloodffoodj  7  Johns.  Ch.,  90 ;  Murray  v.  Coster^  20  Johns.^ 
585 ;  B&rtine  y.  Vc^riany  1  Sdto.j  848.)  And  in  a  later  case 
of  appeal  to  the  chancellor  from  the  Surrogate's  Court  of 
the  City  and  County  of  New  York  (MeGartee  y.  Camd^  1 
Bath,  Ch.y  455),  where  the  Statute  of  Limitations  was  inter- 
posed in  a  proceeding  by  one  of  the  next  of  kin,  to  compel 
the  administrator  to  account  and  pay  oyer  a  distributiye 
share,  the  chancellor  held  that  in  analogy  to  the  Statute  of 
limitations,  suits  by  creditors,  legatees,  or  distributees,  be- 
fore a  surrogate,  to  obtain  payment  of  their  debts,  legacies, 
or  distributiye  shares,  should  be  instituted  within  the  time 
in  which  suits  of  the  same  character  are  required  to  be  com- 
menced in  the  courts  of  law  and  equity ;  and  the  learned 
chsQcellor  says :  '^  The  statute  does  not  in  terms  specify  the 
time  within  which  a  creditor,  legatee,  or  distributee  shall 
institute  a  suit  before  the  surrogate  against  executors  or  ad- 
ministrators to  obtain  payment  of  his  debt  or  legacy,  or  his 
distributiye  share.  But  the  Legislature  neyer  could  haye  in- 
tended to  giye  a  party  the  right  to  institute  such  a  suit  be- 
fore a  surrogate,  after  his  remedy  was  barred  by  the  Statute 
of  Limitations  in  all  other  courts." 

It  is  true  that  there  is  a  difference  between  that  case  and 
the  question  now  submitted.  There  the  party  had  a  concur- 
rent remedy  in  a  court  of  law  or  equity ;  while  in  this  case 
I  know  of  no  remedy  by  action  in  any  other  court  to  enable 
an  executor  or  administrator  to  proye  his  claim.  And  it  has 
been  held  by  the  surrogate  of  the  city  and  county  of  New 
York  in  Paff  y.  Elnney  (  1  Bradf.,  1),  that  the  Statute  of 
limitations  would  apply  to  proceedings  in  the  Surrogate's 
Court,  though  the  party  had  no  concurrent  remedy  in  any 
other  court 
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In  this  case  it  has  been  in  the  power  of  the  administrator, 
at  anj  time  after  eighteen  months  from  the  issuing  of  his  let- 
ters of  administration,  to  have  tak&x  this  proceeding  for  a 
final  settlement  of  his  accounts,  upon  which  he  might  and 
should  have  proved  his  claim.  Or  he  could  have  obtained  a 
citation  for  the  purpose  of  proving  his  claim  at  any  time 
after  the  issuing  of  his  letters.  The  Legislature  having  re- 
quired him  to  make  proof  of  his  claim  before  he  can  retain 
in  satisfaction  of  his  own  debt,  the  same  vigilance  should  be 
required  from  him  in  establishing  his  claim  as  from  anj 
other  creditor  of  the  estate.  And  he  having  neglected  to 
take  my  proceedings  for  that  purpose  for  more  than  thirteea 
years,  has  been  guilty  of  great  laches  and  is  barred  from  the 
recovery  of  bis  claim  against  the  estate  of  the  deceased. 


Msw  YoBK  Ck>T7irrT— HON.  GHABLB8  McVEAN,  Sobbogatb— 1847. 

In  re  Soott.* 

Ik  ihe  MaUer  qf  {hefinaL  aeManmt  qf  the  aooounia  qf  Jobl 
S.  Oatman,  executor  qf  James  Scott,  deoeaeed, 

m 

An  execatar  has  the  auihorily,  as  the  BuooesBor  and  l^gal  repreeentatiTe,  to 
seU  a  debt  of  the  testator ;  and  such  sale  having  been  made  in  good  lUth, 
prodAnd/  and  diflcreetly,— JBSiM,  that  he  ahoold  not,  in  sqnl^,  be  hsU 
liable  for  more  than  he  reoeired. 

Medical  attendance  npon  the  deceased  being  valnable,  the  law  presnmes  a 
pfomise  to  pay,  and  in  order  to  defeat  the  claim,  afBrmatlye  eTidmoe 
that  such  serrice  was  grattdtooalj  rendered  most  be  prodoosd. 

P.  Bamxasjmtfortksexecvt&r, 
H.  M.  Webisbn,  ybr2^«<Mt. 

The  Subbogats. — ^The  executor  submitted  his  final  account 
of  proceedings,  including  also  a  personal  claim  against  the 


*  Beportedin  5  If.  T.  Leg,  Ob$.,  878. 
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estate  of  the  teBtator,  for  allowanoe  and  Bettlement.  The 
reaidaary  legatee — the  widow  being  now  deceased — conteet- 
ed  both  the  account  and  the  claim ;  and  the  proofs  baying 
been  taken  before  me,  I  am  now  called  npon  to  decide  the 
matter  in  oontroveroy. 

The  testator  by  his  will  gave  the  nse  and  interest  of  all  his 
property  to  his  wife  during  her  lifetime,  and  so  much  of  the 
principal  as  might  be  necessary  for  hw  support.  The  prop- 
erty which  the  testator  left  was  a  judgment  for  $985.36 
against  Jane  Hays,  recovered  a  few  days  previous  to  his 
death.  A  few  days  after  his  death,  a  bill  in  chancery  was 
filed  in  the  name  of  the  executor,  in  aid  of  the  recovery  of 
that  judgment,  by  the  attorneys  of  the  testator,  in  which  bill 
several  other  creditors  of  Jane  Hays  were  parties,  and  which 
W8B  filed  without  consultation  with  the  executor.  All  the 
creditors  afterwards  settled  the  suit,  some  receiving  more  in 
proportion  than  the  others,  each  having  made  a  separate  set- 
tl^nent.  The  amount  recovered  by  the  executor  was  $600 
and  the  costs,  and  the  judgment  was  assigned  to  a  friend. 

The  propriety  of  this  settlement  has  been  questioned,  and 
the  evidence  of  the  counsel  of  the  parties  in  that  controversy, 
and  of  others,  has  been  taken  on  this  hearing.  As  a  matt^ 
of  fact,  I  am  satisfied,  considering  the  litigation  that  would 
ensue  the  prosecution  of  that  bill  before  the  debt  could  prob- 
ably be  recovered,  and  the  poverty  of  the  estate  of  the  tes- 
tator otherwise,  that  the  settlement  was  made  prudently,  in 
good  f aith^  and  that  the  best  interests  of  the  estate  weare  there- 
by promoted. 

^Die  question  has  been  raised  whether  an  executor  has  the 
authority  to  release  a  debt  due  the  estate  or  to  sell  it,  and  if 
he  has  so  released  or  sold  the  same,  whether  he  be  not  liable 
for  the  whole  sum  of  the  debt  in  his  account.  The  counsel 
for  the  executor  has  referred  to  the  25th  section  of  the  stat- 
ute (S  JSev.  SUU,j  87),  as  aflfbrding  the  authority  of  the  ex- 
ecutor to  sell  in  this  instance. 

The  provision  is  as  follows :  ^'  If  any  executor,  &c.,  shall 
discover  that  the  debts  against  any  deceased  person  and  the 
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legacies  bequeathed  by  him  cannot  be  paid  and  Batisfied  with- 
out a  sale  of  the  personal  property  of  the  deceaaed,  the  same, 
BO  far  as  may  be  necessary  for  the  payment  of  snch  debts 
and  legacies,  shall  be  sold."  This  provision  confers  no 
authority  upon  the  executor  to  sell,  neither  does  it  restrain 
him  in  the  general  right  to  sell  any  portion  of  the  personal 
property.  The  authority  of  the  executor  to  sell  is  now  as 
full  and  perfect  as  it  was  before  that  statute  was  passed.  It 
is  his  duty  to  sell  in  the  cases  mentioned  in  the  statute ;  but 
it  was  not  designed  to  restrain  him  in  his  right  or  power  to 
sell  in  any  case.  Neither  can  that  section  be  construed  as 
recognizing  the  right  to  sell  the  debt  due  to  the  testator  as 
'^  personal  property"  required*  to  pay  his  debts.  *  Although 
^^  personal  property,"  as  used  in  another  chapter  of  the  Be- 
vised  Statutes,  would  include  choses  in  action ;  as  used  in  this 
section  and  chapter,  ^^  personal  property"  means  personal 
property  at  common  law. 

The  authority  of  an  executor  to  compound  and  release  a 
debt  has  never  been  questioned.  It  has. been  contended, 
however,  that  on  a  trial  at  law  on  a  devcutavit,  he  would  be 
held  accountable  in  all  cases  for  the  amount  of  the  debt  re- 
leased, regardless  of  the  amount*  received.  The  rule  was 
always  otherwise  in  equity.  It  is  useless  to  inquire  whether 
the  rule  at  law,  as  contended  for,  ever  existed,  as  this  court 
in  this  matter  proceeds  on  the  principles  of  equity,  which 
are  the,  principles  of  the  law  itself,  as  now  modified  by  the 
Revised  Statutes.  Even  if  the  rule  existed  now  at  law,  it  is 
a  mere  relic ;  for  a  court  of  law  can  in  no  case  issue  an  ex- 
ecution except  on  an  order  of  the  Surrogate's  Court  on  an 
adjustment  of  accounts  in  the  latter  court. 

An  executor  is  not  only  bound  to  compound  and  release  a 
debt,  when  the  interests  of  the  estate  require  it,  but  he  would 
be  guilty  of  culpable  neglect  if  he  should  fail  to  do  so  and 
lose  the  debt  He  is  bound  to  act  in  such  case  as  a  discreet 
and  prudent  man  would  act,  were  the  debt  his  own.  {Mur- 
ray V.  Blatehfordy  1  Wend.,  683  ;  8  P.  Wms.y  881.) 

The  mode  in  which  the  composition  was  effected  cannot 
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ehange  the  result.  The  assignment  of  the  debt  to  a  friend  of 
the  debtor  was  preferred  to  a  release  of  it,  and  the  estate  lost 
nothiog  bj  the  assignment,  more  than  it  would  have  done 
bj  the  release.  I  do  not  mean  to  intimate  an  opinion  that 
an  executor  who  assigns  a  chose  in  action  belonging  to  his 
estate  for  a  sum  less  than  is  due  from  the  debtor,  is  held  to 
aceonnt  for  a  sum  greater  than  he  received.  If  the  estate 
lost  nothing  by  the  transaction,  it  is  inequitable  that  he 
should  account  for  more  than  he  has  received.  The  legal 
right  and  authority  of  the  executor,  as  the  successor  and  per- 
sonal representative  of  the  deceased^  to  sell,  is  unquestionable, 
to  the  extent  that  the  law  would  allow  the  testator  to  sell ; 
and  such  sale  having  been  made  in  good  faith,  prudently  and 
discreetly,  with  reference  to  the  condition  and  interests  of  the 
estate,  I  see  no  reason  why  he  should  in  equity  be  held  liable 
for  more  than  he  has  received,  in  thus  doing  an  act  tending 
to  promote  the  best  interests  of  the  estate  intrusted  to  his 
care  and  management. 

As  regards  the  debt  of  the  executor  against  the  estate, 
which  is  for  medical  service  and  attendance,  it  is  satisfactorily 
proved  that  he  was  the  family  physician  of  the  testator;  that 
he,  as  such^  attended  him  for  several  years,  for  which  he  had 
not  received  any  pay.  These  services  being  valuable,  the 
law  pi«eumee  a  promise  to  pay.  It  is  competent,  however, 
for  the  opposing  party  to  show  that  the  services  were  render- 
ed gratuitously.  Some  expressions  of  the  executor  of  an 
equivocal  character  have  been  testified  to,  showing  that  he 
did  not  intend  or  did  not  expect  to  receive  payment  for  his 
professional  services.  These  expressions  are  met  with  the 
proof  of  the  declaration  of  the  testator,  regretting  his  inabili- 
ty to  pay.  It  is  manifestly  just  that  the  executor  should 
have  compensation  for  his  services  as  a  physician.  There  is 
some  uncertainty  as  to  the  amount,  but  all  the  circumstanceB 
of  the  case  authorize  me  to  subtract  something  from  the  ac- 
count thus  rendered  by  him.  I  do  therefore  award  him  $150. 
Costs  not  to  be  awarded  to  either  party. 
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Naif  ToEK  CkniBTT— HON.  ANTHONY  K  ROBEBTBON,  Bobbooatb^ 

Deeember,  184SL 

J»  «  WeD3H.* 

In  the  Matter  of  proving  the  Last  Will  wnd  Testament  qf 

Ma&t  Wblsh,  deceased. 

Undue  influenoe  in  procnring  &  wlU  may  not  only  be  proved  by  direct  eri- 
deuce  of  importiini^,  or  the  pn^tioe  of  art«  upon  tiie  deoedent,  bai 
may  be  preemned  from  Udta  ^— whieh  thiowB  iqKxn  the  parfy  pioponnd- 
ing  it  for  probate,  the  burden  of  establiahiag  firee  agenqr  uid  nnder- 
standing  of  the  contents  of  the  instrmnent. 

Proof  of  prior  instmctionB  corresponding  with  the  contents  of  a  will,  or  com- 
plete recognition  of  evety  part  of  it  as  the  free  act  of  the  decedlkit,  is  in- 
dispensable in  every  ease  of  diminished  mental  power,  aooompaDiBd  by 
snspicioiis  drcamstanoes  as  to  the  origination  and  ezecaUon  of  the  instro- 
ment.  Mere  acknowledgment  of  the  will  is  not  sufficient;  it  must  ap 
pear  to  be  the  result  of  the  decedent's  own  suggesdons,  freed  from  any 
Influence. 

The  rect(»r  of  a  chorch  which  is  residuary  legatee  in  a  wiU,  who  has  the  nom- 
ination to  two  scholarships  created  by  it  in  a  theological  8eminaiy«  who 
procured  the  will  to  be  drawn,  was  named  therein  as  sole  executor 
thereof,  and  superintended  its  execution,  is  a  person  so  benefited  by  it  as 
to  require  an  investigation  as  to  its  tparUaneaus  character. 

Sudi  an  interest,  under  the  common  law,  only  makes  a  legacy  piesamptiYdy 
void,  although  under  the  civil  law  it  was  absolutely  void. 

The  relation  of  spiritual  adviser,  where  the  person  holding  it  procures  a  will 
to  be  drawn,  and  superintends  its  execution,  by  which  a  church  in  whidi 
he  is  interested  is  benefited,  ndses  enough  of  a  presumption  of  undue 
influence  to  require  proof  of  spontanei^  o^  volition  to  rep^  it. 

Part  of  a  will  may  be  refused  probate  in  consequence  of  undue  influenoe  in 
regard  to  it,  and  the  residue  admitted.  The  same  rule  provails  as  in  case 
of  incompetency  or  fruud  as  to  such  part 

This  was  an  application  on  the  part  of  Kicfaard  Ooz,  solo 
executor  of  the  last  will  and  testament  of  Mrs.  Mary  Welsh, 
that  the  will  be  admitted  to  probate.    The  will  was  con- 

*  This  case  is  also  roported  in  7  iV.  7.  Leg.  Obi.,  153.  The  case  is  hers 
reported  with  the  numerous  typographical  errors  of  that  report  kindly  cor- 
xected  by  Chief-justice  Bobertson,  now  of  the  N.  T.  Superior  Oourt  Bench. 
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teeted  bj  seyeral  of  the  next  of  Mn,  as  being  the  result  of 
nndne  influence  exercised  bj  parties  benefited,  and  they 
claimed  that  the  probate  should  be  refused. 

The  will  bequeathed  various  legacies,  in  sums  from  three 
hundred  to  one  thousand  dollars,  to  different  claimants  on  the 
bounty  of  the  testatrix,  to  the  extent  of  upwards  of  one-fourth 
of  her  estate;  it  then  gave  to  the  Episcopal  Theological  Sem- 
inary five  thousand  dollars  to  educate  two  indigent  persons 
for  ministers  in  that  church,  called  founding  two  scholarships, 
one  to  be  called  the  "  Mary  Welsh,"  the  other  "  The  Zion 
Ohnrch''  scholarship ;  the  nomination  to  them  to  be  vested 
in  the  rector  for  the  time  being  of  "  Zion  Church,"  in  the  city 
of  New  York.  It  then  bequeathed  one  thousand  dollars  to 
missionary  purposes,  and  finally  constituted  said  Zion  Church 
reddnatf^r  legatee  with  remainder  over,  in  case  of  dissolution, 
to  the  same  theological  seminary;  it  also  constituted  Mr. 
Cox,  the  rector  of  that  church,  sole  executor,  with  power  of 
sale  of  the  real  estate.  The  will  was  drawn  by  Mr.  Barker, 
a  vestryman  of  Zion  Church,  who  before  had  not  known 
Mrs.  Welsh,  at  the  request  of  Mr.  Cox,  who  went  with  him, 
and  was  present  at  the  execution. 

W.  BasLouLE^for  prap<ment, 

A.  BujfCHASD,/^  neoBt  qfkm,  contestants. 

The  Subbooatb. — Undue  influence  may  be  proved  by  di- 
rect evidence  of  importunity,  or  the  practice  of  arts  upon  the 
decedent  by  the  supposed  agent ;  or  may  be  presumed  from  the 
proof  of  facts  which  throws  upon  the  party  seeking  to  establish 
the  will  in  question,  the  burden  of  proving  it  to  have  been  the 
result  of  free  agency  and  complete  understanding  of  the  con- 
teots ;  and  this  case  is  put  by  the  contestants  on  both  grounds^ 
But  of  the  former  species  of  evidence,  there  is  little  trace 
in  this  case,  except  mere  conjecture  as  to  the  objects  of  visits 
by  the  party  implicated,  to  the  decedent,  not  suflScient  to  merit 
much  consideration  ;  and  I  shall,  therefore,  proceed  immedi- 
ately to  consider  the  presumptive  evidence  which  requires 
countervailing  proof  to  overthrow  it. 
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The  first  point  to  be  looked  at  in  this  connection  is,  the 
position  and  character  of  the  decedent.  She  was  a  widow 
upwards  of  eighty-five  years  of  age,  possessed  of  an  estate  of 
upwards  of  twenty  thousand  dollars,  consisting  of  about 
twelve  thousand  dollars  of  real  estate,  and  the  residue  of  per- 
sonal, which  seems  to  have  been  derived  from  her  deceased 
husband.  She  had  no  descendants,  nor  was  there  any  one 
who  seems  particularly  to  have  been  intended  or  selected  by 
her  as  the  object  of  her  posthumous  bounty ;  she  lived  alone 
with  a  very  aged  companion,  and  was  dependent  upon  several 
persons,  strangers  to  her  blood,  for  occasional  services  in  her 
household,  and  small  matters  of  business ;  her  own  relations, 
with  two  exceptions,  resided  at  some  distance  from  her,  and 
visited  her  occasionally.  Some  of  her  husband's  relatives 
resided  more  near  her  and  visited  her  more  frequent]^.  The 
decedent  died  of  a  pulmonary  disease  about  eleven  o'clock  of 
the  evening  of  the  day  the  will  was  executed,  which  took  place 
about  two  o'clock  in  the  afternoon.  The  natural  character  of 
the  decedent,  or  as  it  developed  itself  towards  the  end  of  her 
life,  is  to  be  gathered  from  the  testimony  of  all  the  wit- 
nesses. 

The  testimony  of  Mrs.  Sawyer,  Mrs.  Knapp,  and  Dr.  TJn- 
derhill,  shows  her  to  have  been  set  in  her  ways,  not  easily 
persuaded,  opposed  to  making  a  will,  and  resisting  medical 
directions.  The  admissions  of  Mr.  Cox  show  her  to  have 
been  a  woman  of  considerable  mind  and  a  good  deal  of  inde- 
pendence, impatient  of  advice,  leading  to  mismanagement  of 
her  affairs  by  accumulating  idle  hoards  in  banks,  amounting 
at  her  death  to  $3700,  while  she  had  $1600  loose  cash  in  her 
house. 

This  kind  of  self-reliance  is  rather  opinionativeness  than 
independence,  and  is  not  inconsistent  with  a  liability  to  be 
governed,  if  properly  approached.  Still,  it  requires  some  evi- 
dence to  show  that  the  energy  which  gave  character  to  this 
obstinacy  had  failed,  and  that  nothing  remained  but  the 
unreasoning  caprice ;  or,  that  arts  had  been  practised  which 
turned  her  strength  to  her  destruction.    For  this  purpose,  the 
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condition  of  the  party  must  be  examined,  at  the  time  of  the 

The  disease  affecting  the  decedent  at  the  time  of  her  death 
was  lingering  and  exhansting,  so  much  so  as  to  prevent 
rest,  except  in  a  sitting  postare  in  a  chair.  Though  not 
likely  directly  to  affect  the  mind,  it  still  must  have  greatly 
impaired  its  energies  at  so  advanced  an  age,  so  shortly  before 
her  decease. 

This  effect  was  visibly  and  rapidly  approaching  towards 
the  close  of  her  life,  according  to  the  testimony  of  Mrs.  Saw- 
yer, young  Mr.  Shepherd,  and  Drs.  Underhill  and  Hyslop, 
partiealarly  as  regarded  her  physical  strength ;  her  faculty 
of  memory  was  evidently  much  damaged,  particularly  as  re- 
garded claims  on  her  bounty  and  affection ;  her  forgetf ulness 
of  Miss  Shepherd,  Miss  Test,  and  Mr.  Heins,  shows  this. 

At  the  very  time  of  executing  the  will,  her  infirmity  and  fail- 
ing strength  must  have  been  apparent,  for  though  she  expressed 
no  inability,  and  was  not  asked  if  she  could  write,  Mr.  Bar- 
ker, the  draughtsman  and  subscribing  witness  to  the  will, 
snggested  that  she  should  make  her  mark  instead  of  writing 
her  name,  which  could  only  have  originated  from  some  ap- 
pearance of  great  weakness. 

The  character  of  her  signature  confirms  this ;  and  the  only 

circumstance  relied  on   by  Mrs.  Gattey,  as  proof  of  her 

strength,  her  never  lying  in  bed,  is  shown  to  bo  a  necessity 

arising  from  her  disease.    Tliere  existed  in  her  case  perhaps 

neither  delirium  nor  absolute  torpor :  she  was  able  to  answer 

ordinary  questions  or  salute  an  acquaintance;  but  this  does  not 

establish  competency  for  every  act.     But,  as  observed  by  Sir 

JoHK  NicHOL,  ^^  it  is  a  great  but  not  uncommon  error  that 

if  a  person  can  understand  a  question  put  to  him,  and  can 

give  a  rational  answer,  he  is  of  perfectly  sound  mind,  and  ia 

capable  of  making  a  will  for  any  purpose  whatever ;  whereaa 

the  true  rale  of  law — and  it  is  a  rule  of  common  sense— isy 

the  competency  of  the  mind  must  be  judged  of  by  the  nature 

of  the  act  to  be  done,  and  from  a  consideration  of  all  the  cir- 

cnmstances  of  the  case.''    (Jfar^A  v.  Tyrdl^  2  Hogg,  Ec. 
Vol,  L— 16 
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B.y  122.)  In  regard  to  the  teetimonj  of  Mr*  Barker,  it  ap- 
pears he  had  no  previouB  knowledge  of  the  testatrix ;  and  all 
the  means  he  used  to  test  her  soundness  are  before  the  court, 
from  which  it  can  make  its  own  deductions.  This  I  shall 
lay  aside  at  present,  to  examine  hereafter,  in  connection  with 
another  important  question,  the  spontaneous  character  of  this 
instrument  The  result  of  all  this  teetimonj,  taken  together, 
I  regard  not  as  establishing  absolute  intestability,  bnt  only  that 
species  of  diminution  of  mental  power  which,  accompanied 
with  any  suspicious  circumstances  as  to  the  origination  or 
execution  of  the  instrument,  calls  for  proof  of  prior  instruc- 
tions, or  complete  recognition  of  every  part  of  the  will  as  be- 
ing the  free  act  of  the  decedent.  In  making  such  inference, 
I  feel  fully  justified  by  the  language  of  various  cases.  In 
Bridges  v.  Jj^i/ng  (1  Hogg.  Eg,  li.^  265),  Sir  John  Niohcm:. 
says :  ^^  At  this  advanced  age ;  after  this  long  illness ;  having 
been  confined  to  her  bed  two  months;  being  in  extreme 
bodily  debility,  ending  in  gradual  dissolution  ;  the  deceased 
must  so  shortly  before  her  death  have  been  laboring  under 
considerable  infirmity."  In  Mantejiori  v.  Montefiori  (2  Add* 
£.,  366),  the  same  judge. says:  ^^The  deceased  was  several 
months  in  a  declining  state,  worse  on  the  night  of  the  in- 
structions, and  five  hours  before  her  dissolution  this  trans- 
action begins.  I  think  it  highly  probable  a  priori^  on  the 
face  of  this  statement,  that  her  capacity  was  impaired."  And 
the  same  principle  is  farther  elaborated  in  the  case  of  £iJr 
Unghurst  v.  Vickers  (  1  PAH.  B.^  193). 

This  being  established,  it  next  becomes  necessary  to  ex- 
amine her  intellection  and  the  origin  of  the  instrument.  In 
regard  to  the  fii*8t  point,  had  the  case  turned  upon  the  ques- 
tion of  such  proof  of  the  understanding  of  this  instrument  as 
the  law  requires  in  case  of  impaired  capacity,  I  should  have 
hesitated  in  coming  to  a  conclusion,  because  something  said 
by  her  appeared  to  show  a  knowledge  of  part  of  the  contents 
*of  the  instrument,  inasmuch  as  she  suggested  giving  a  legacy 
to  a  person  omitted ;  but  this,  after  all,  is  rather  a  perception 
of  what  was  omitted,  an  instinctive  consciousness,  than  a  per- 
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ted  nnderstanding  of  its  contents.  With  this  exception^  the 
case  oomes  folly  within  the  principle  laid  down  in  Or(^t  ▼. 
Day  (1  Curt..,  789),  that  something  mnst  be  said  or  done, 
sho^iDg  the  proper  understanding.  The  doctrine  laid  down 
in  that  case  is  corroborated  bj  the  cases  of  Ingam  v.  WyaU 
(1  Ha(/g.  Ec.  JB.,  469) ;  WyaM  t.  Ifigram  (3  7i,  466) ;  Kxng 
r.  Farley  (1  7^.^502);  WiUiama  v.  Oaude  {Id.y  596);  Dur- 
ndl  ▼.  Garfield  (1  JSob.  Eo.  R.^  62) ;  and  Hwrvnood  v.  Bar 
leer  (3  Moore  P.  ft,  290). 

♦  *♦♦*«* 

I  think  it  cannot  be  denied  that  Mr.  Cox  is  placed  in  the 
attitude  of  a  party  benefited,  or  who  may  derive  a  benefit 
from  the  will,  so  as  to  require  investigation  as  to  its  spontane- 
ous character  and  the  means  taken  by  the  counsel  employed 
to  ascertain  it.  The  degree  of  that  interest  is  immaterial, 
except  perhaps  as  to  the  weight  of  evidence  required  to  prove 
volition. 

In  the  case  of  Tomkme  v.  Tomhins  (1  Bail.  S.  ft,  96),  a 
mere  interest  as  guardian  of  certain  children  was  considered 
sufficient  to  evoke  the  application  of  the  principle  which  I 
shall  apply  in  this  case — that  the  court  is  bound  to  be  vigi* 
lant  in  ascertaining  that  the  decedent  was  acting  on  her  own 
impulses,  where  capacity  is  impaired,  and 'the  party  direct- 
ing the  preparation  and  execution  of  th<e  will  is  benefited. 
This  is  not  a  modern  doctrine,  or  one  unsupported  by  expe- 
rience. Swinburne  says  quaintly  (1  /Sbm.,  189),  "  Worthily 
and  with  great  equity  and  reason  is  that  to  be  deemed  for  no 
testament  when  the  sick  person  answereth  ^  yea,'  the  interro- 
gation being  made  by  a  suspected  person."  And  he  puts  it 
both  on  the  ground  of  suspected  deceit  as  to  the  legatee,  and 
want  of  testamentary  intention  in  the  decedent.  Under  the 
civil  law,  a  preparation  by  an  interested  party  rendered  a  legacy 
to  him  void.  [Dig.  LiL^  34,  tit.  8.)  Under  the  modification 
of  that  law  adopted  by  English  ecclesiastical  courts,  such  prep- 
aration only  throws  the  burden  of  proof  of  voluntary  origi- 
nation with  the  testator  on  the  person  propounding  the  instru- 
ment for  probate.    It  is  true  that  at  common  law,  where  a  deed 


344  GASES  IN  THE  8UBB0QATES'  00UBT6. 


or  contract  is  executed  by  a  party  not  of  unsound  mind,  he  ifl 
presumed  to  understand  its  contents,  and  not  to  be  acting 
under  any  undue  influence ;  but  in  courts  having  exclusive 
control  of  the  probate  of  wills  of  personal  property,  it  is 
otherwise:  mere  impaired  capacity  throws  upon  the  party 
seeking  to  benefit  by  an  instrument  made  under  it,  the  bur- 
den of  establishing  understanding  and  volition,  particularly 
when  prepared  by  an  interested  party,— a  principle  recog- 
nized  by  common-law  courts,  at  least  where  wills  of  personal 
property  are  in  dispute.  {Glarh  v.  Fisher^  1  Paige^  176.) 
An  unbroken  series  of  cases  in  the  English  ecclesiastical 
courts,  overhauled  on  appeal  by  the  common-law  judges,  estab- 
lish the  doctrine  incontrovertibly.  Sir  John  Nichol,  in  one 
case, — Mwrsh  v.  TyrreU  (2  Hogg.  Ec.  R,^  87), — says,  the  party 
originating  and  conducting  the  transaction  being  present  at 
all  material  parts  of  it,  ^^  the  case  proceeds  to  the  evidence 
of  the  factum  under  presumptions  of  fraud  and  imposi- 
tion."  In  another,  BiUinghurst  v.  Vickers  (1  PhU.  -ff., 
198),  "  The  presumption  is  strong  against  an  act  done  by  the 
agency  of  the  party  benefited."  In  a  third.  Peak  v.  OUaU 
(2  PhU.  jff.,  323),  "  Where  the  person  who  prepares  an  in- 
strument and  conducts  its  execution  is  himself  an  interested 
person,  his  conduct  must  be  watched.  Presumption  and 
onu8pr6b<mdi  are  against  the  instrument."  The  same  doc- 
trine is  reiterated  in  Ingam  v.  Wyatt  (1  Hogg.  Eo.  -ff.,  390) ; 
DumM  V.  Corfidd  (1  Rob.  Eo.  R.^  62);  and  stated  in  the 
elementary  work  of  Swinburne  (1  Swin.^  191),  and  adopted 
in  the  case  at  common  law  of  TamJcms  v.  Tomkins  (1  JSail.j 
96).  Whatever  may  be  the  theory  on  which  it  is  founded, — 
whether  the  supposition  that  the  benefited  party  is  presumed 
to  have  contrived  the  whole  transaction,  or  the  more  ex- 
tensive principle  to  which  I  shall  presently  advert,  of  being 
employed  in  the  confidential  capacity  of  procuring  the  will 
to  be  drawn,  and  therefore  to  be  watched, — ^I  consider  it  too 
well  settled  by  decisions,  and  consistent  with  the  common 
experience  of  mankind,  to  distarb  or  doubt  it 

The  additional  ground  to  which  I  have  alluded,  why  the 
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case  requires  conelasive  proof  of  volition  and  intelligence  on 
the  part  of  the  decedent,  is  the  confidential  relation  subsist- 
ing between  the  party  benefited  and  the  testatrix.  .  Mrs. 
Welsh  appears  to  have  been  an  attendant  on  Zion  Church, 
of  which  Mr.  Ooz  was  pastor,  and  favorably  disposed  towards 
him,  though  opposed  to  the  other  oJBScers  of  the  church. 

Mr.  Cox,  whose  residence  was  nearly  opposite  hers,  visited 
her  for  several  years  before  her  death  frequently,  and  latterly 
almost  daily,  and  it  is  but  fair  to  presume  that  his  visits, 
considering  her  state  and  his  profession,  were  pastoral.  The 
confidence  arising  from  this  must  have  been  very  great,  so 
much  so  that  even  daily  visits  were  not  considered  sufficient, 
and  she  complained  that  he  did  not  come  more  frequently. 
The  comfort  therefore  of  his  presence,  and  the  reliance  upon 
his  advice,  must  have  been  very  great ;  for  such  is  the  weak- 
ness of  human  nature,  that  we  come  to  believe  that  from  the 
lips  whence  fiows  religions  instruction,  nothing  can  come  less 
pure«  While  on  the  other  hand,  a  religious  guide,  urged  on 
by  the  zeal  of  his  profession,  and  dazzled  by  the  glory  of  the 
object,  may  sometimes  be  blinded  to  the  means  used  to  ob- 
tain it. 

Statutes  of  mortmain  are  left  as  evidepce  of  the  danger 
arising  from  the  abuse  of  a  confidential  relation,  and  the  pre> 
cautionary  means  adopted  against  it,  in  the  case  of  ecclesias- 
tics. Different  municipal  laws  in  all  countries  have  pre- 
scribed the  cases  in  which  parties  standing  in  a  confidential 
relation  to  another  can  take  no  benefit  from  them  by  a  gift, 
particularly  executory  or  prospective  gifiks;  which  rule  there 
has  been  a  constant  tendency  to  extend.  Thus  the  law  of 
France,  which  in  terms  only  mentions  "  tutors,"  was  by  con- 
struction extended  to  schoolmasters,  directors  of  the  con- 
science, and  attendant  physicians  {JPothierj  Don.  entre  Vifs^ 
§  1) ;  and  that  too  where  the  party  was  alive.  The  law  of 
England  establishes  the  general  principle  only  as  one  of  pre- 
sumptive evidence,  and  leaves  the  party  claiming  to  be  pre- 
pared with  evidence,  in  such  case,  to  rebut  it.  In  Ghnffin  v. 
Bdtibina  (3  Madd.  B.y  19),  the  dependence  arose  from  the  in- 
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firmitj  of  the  donor  and  reliance  upon  the  kindneae  of  the 
interested  partj.  In  JEPugtienin  y.  BaseUy  (14  Ve9.y  287),  the 
confidence  arose  fcom  the  party  being  a  spiritual  adviser. 
In  Vaughan  v.  Ilayd  (5  Ves.^  48),  the  party  was  an  agent 
In  Dent  v.  Bennet  (7  Swin,  jB.,  546),  the  party  was  a  pliy- 
Bician.  Bat  the  vice- chancellor  gave  the  instance  of  a  clergy- 
man as  an  extreme  case  in  which  he  should  apply  the  princi- 
ple. In  Oibion  t.  Jeyes  (6  Ve8,j  278),  Lord  Eldon  stated  it 
to  be  ^'  the  great  rule  in  equity,  that  he  who  bargains  with  a 
person  placing  confidence  in  him,  is  bound  to  show  that  a 
reasonable  use  has  been  made  of  that  confidence, — a  rule  ap- 
plying to  trustees,  attorneys,  or  any  one  else."  If  this  be  so 
in  regard  to  a  contract  where  the  party  imposed  on  has  the 
fear  of  loss  of  what  he  parts  with  as  a  spur  to  his  rigilance, 
how  much  more  should  it  be  so  in  regard  to  posthumous 
bounty,  where  the  testator  only  directs  how  that  shall  go  of 
which  death  shall  certainly  deprive  him !  The  same  principle 
is  echoed  in  Barrow  v.  lihindander  (1  Johns.  Ch.j  656), 
where  the  simple  relation  of  employer  and  clerk  was  consid- 
ered sufficient  for  its  application,  and  was  applied  with  great 
effect  in  Whdan  v.  Whelan  (3  Cow,,  572,  583).  Nay,  so  far 
has  the  docti*ine  been  carried,  that  even'  after  the  state  of  de- 
pendence has  ceased,  if  it  has  ever  existed,  the  same  scrutiny 
is  exercised.  Thus  in  Ostpond  v.  Fitzroy  (1  P.  Wma.^  130), 
the  party  claiming  had  been  the  confidential  domestic  of  a 
minor,  and  obtained,  after  he  was  of  age,  a  security.  In 
Oriffm  V.  Devenille  (in  Cox's  note  to  1  jP.  Wms.y  131),  a 
minor  had  lived  with  a  sister  for  a  long  while  before  coming 
of  age,  and  had  afterwards  executed  a  security  to  her  Husband. 
In  Wright  v.  Protsd  (18  Ves.,  Jr.^  137),  a  lunatic,  after  resto- 
ration to  reason,  executed  a  security  to  a  keeper  of  an  asylum 
for  lunatics ;  yet  the  rule  was  applied  though  the  relation 
had  ceased.  Whenever  influence  may  be  presumed,  it  is  to 
prevail  {Evans  v.  Llewdlin^  1  Cox^  884 ;  also  4  Mylne  dk  Or.^ 
269) ;  and  that,  too,  regardless  of  the  personal  character  of  the 
party  benefited  {ToTokins  v.  IbnJcinSy  1  BaU,^  96).  This 
being  a  general  rule  of  law,  it  surely  is  not  too  harsh  to  ap- 
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ply  the  language  of  the  eminent  judge  who  pronounced  the 
decision  in  the  case  of  Ha/rwood  v.  Baker  (3  Moore  P.  O.y 
280)  to  this  case:  ^^ Protection  is  most  needed  where  the 
mind  is  too  enfeebled  to  take  in  more  objects  than  one ;  and 
most  especially  when  that  one  object  may  be  so  forced  upon 
the  attention  as  to  exclude  all  others  that  might  require  con- 

,  sideration."  A  rule  so  inflexible  cannot  yield  even  to  the 
claims  of  a  supposed  scheme  for  advancing  religion,  particu- 
larly when  tinged  with  sectarianism. 

The  burden  being  thus  thrown  on  this  executor  of  proving 
affirmatively  good  faith  and  a  proper  use  of  the  confidence 
placed  in-  him,  it  becomes  necessary  to  examine  the  facts 
tending  to  show  it. 

[The- learned  surrogate  having  arrived  at  the  conclusions — 
1st,  that  the  faculties  of  the  decedent  were  so  deteriorated  as  to 
let  in  proof  of  the  mode  of  preparing  the  will  and  presenting  it 
to  the  mind  of  the  testatrix ;  and  2d,  that  its  preparation  under 
the  direction  of  a  party  benefited  by  it,  standing  in  a  conft* 
dential  relation,  raises  the  presumption  of  undue  influence — 
proceeds  to  discuss  the  testimony  and  the  means  employed 
to  discover  spontaneity.  As  his  cohcltision — that  the  means 
which  were  employed  in  this  case  were  not  calculated  to  re- 
but the  presumption,  and  therefore  the  portions  of  the  will 
£rom  which  the  interested  party  derived  his  benefit  must  be 
rejected — ^was  not  concurred  in  by  the  general  term  of  the 
Supreme  Court,  to  which  an  appeal*  was  taken,  though  other- 
wise affirmed,  the  rehearsal  and  discussion  of  the  testimony 
on  this  point  are  omitted.  The  decree  of  the  Supreme  Court 
may  be  found  in  the  N.  Y.  Surrogate's  office,  in  Liber  of 
Wills,  107,  at  pages  1-30.] 

It  only  remains  to  inquire  if  the  whole  will  must  stand  or 
fall.    If  the  question  Y/exQ  rea  Integra^  both  on  the  score  of 

*  justice  and  policy,  the  power  of  sustaining  part  and  rejecting 
part  should  be  upheld; — of  justice,  because  it  would  be  hard 
that  those  who  were  voluntary  and  natural  objects  of  bounty 
should  suffer  by  the  acts  of  another ;  of  policy,  because  the 
fraudulent  contriver  might  throw  into  the  instrument  proba- 
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ble  gifts  to  color  the  tranBaction  on  one  hand,  and  seal  the 
months  of  witnesses  on  the  other;  bat  the  law  has  been 
settled  on  this  point  long  since.  {Shdf.  on  Zun.^  333 ;  2 
Zaw  Zib.j  212.)  Codicils,  which  are  as  much  part  of  wills 
as  if  incorporated  therein,  and  draw  the  will  down  to  their 
date,  as  if  then  republished,  are  frequently  rejected  {(i-oabie 
T.  McLcDoualy  4  Vea.^  610 ;  Sherer  v.  Bishop^  4  Bro.  C.  C^.,  55 ; 
Brownker  v.  Brounker^  7  PhU.^  57),  leaving  the  will  to 
stand.  In  fact,  courts  of  probate  exercise  complete  control 
oyer  the  will,  in  case  of  fraudulent  insertion  in  the  testator's 
lifetime,  or  incapacity  during  the  execution  of  part  {Bil* 
linghurst  v.  ViokerSy  1  PhU.^  187 ;  Wood  v.  Wood^  Id.^  357  ; 
Trimlestown  v.  jyAUon,  1  Dow.  N,  S.j  85) ;  and  there  is  no 
possible  reason  for  not  exercising  the  same  power  where 
part  of  the  will  may  be  supposed  to  be  the  result  of  undae 
influence.  If  the  jurisdiction  is  conceded,  the  reason  for  ex- 
ercising it  in  one  case  is  as  strong  as  in  the  other.  I  shall 
therefore  admit  to  probate  that  part  of  the  will  which  is  free 
from  imputation,  being  all  except  the  residuary  legacy  and 
the  appointment  of  Mr.  Cox  as  executor.  I  had  some  little 
doubts  as  to  the  first  legacy  to  found  the  scholarship,  but  the 
benefit  is  so  little  of  a  personal  character,  that  I  think  it  may 
be  allowed  to  stand,  particularly  as,  according  to  the  testi- 
mony of  Mrs.  Knapp,  the  decedent  showed  a  favorable  in- 
clination towards  such  institutions.  The  management  of  the 
funds  is  vested  in  a  body  in  which  Mr.  Cox  has  no  more 
interest  than  any  other  person,  and  the  mere  power  of  select- 
ing the  individual  to  be  educated  is  too  remote  to  come 
under  the  rule  I  have  laid  down. 
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JmsBflov  OODBTT— HON.  MILTON  H.   MEUWIN,  Bubbogatb— Feb- 

nuucy,  1863. 

CliABKB    V.    DaVIB. 

Intiie  Matter  of  proving  the  Last  WiU  and  TeatamerUqf 

John  Clabkb,  deceased. 

When  no  fioliiTe  of  memory  was  ezliibited  at  the  time  the  will  wm  exe- 
catedy  and  the  testator  is  not  shown  to  have  had  any  disease  of  the  biain 
which  pennanently  impaired  his  mental  faculties,— ^^,  that  the  &elB 
of  his  old  age,  declining  health,  and  his  fiailore  to  recollect  or  understand 
certain  transactions,  do  not  prove  a  want  of  mental  capacity  to  make  a 
win 

A  statement  made  by  the  testator  after  the  execation  of  a  oodidl,  to  a 
daqghter  whom  he  had  therein  difdnherited,  that  he  had  given  her  the 
sum  of  $600,  and  no  sach  sum  appeared  in  the  will, — Held,  not  sufficient 
to  prove  a  want  of  capacity.  The  capacity  of  a  testator  to  make  a  will 
most  be  determined  by  what  happened  at  its  execution,  and  not  what 
afterwards  occurred. 

Tlie  influence  to  vitiate  an  act  must  amount  to  force  and  coerdon,  destroy- 
ing free  agency.  It  must  not  be  the  influence  of  affection  and  attach- 
ment^ nor  the  desire  of  gratifying  the  wishes  of  another.  The  proof 
must  be,  that  the  act  was  obtained  by  coercion ;  by  importunity  that 
oonld  not  be  resisted ;  that  it  was  done  merely  for  the  sake  of  peace,  so 
tliat  the  motive  was  tantamount  to  force  and  fear.  The  natural  infio- 
enoe  of  a  wife,  arising  from  her  relations  with  the  testator,  without 
proof  of  any  spedfic  acts,  wiU  not  amount  to  such  coercion. 

J.  F.  Stabbugk,  for  Proponent. 
J.  (^ABME,  for  OontettoTU. 

Thx  Subbooate. — John  Clarke,  of  EUinbnrgh,  aged  about 
71  years,  died  on  September  11,  1862,  leaving  a  will  and 
codicil,  which  are  now  presented  for  probate.  The  will  was 
made  August  9,  1861,  and,  among  other  things,  gave  to  Mrs. 
Brooks  and  Mary  Davis,  children  of  his  daughter,  Caroline 
Davis,  $245  each ;  and  to  his  daughter,  Caroline  Davis,  an 
equal  share  with  the  rest  of  his  children.    The  codicil  was 
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made  Jnlj  28,  1862,  and  revoked  the  legacies  made  by  the 
will  to  Caroline  Davis  and  her  danghter  Mary. 

The  codicil  is  contested  by  Mrs.  Davis,  on  the  groand  of 
the  incapacity  of  the  testator,  and  undue  influence. 

The  deceased  was  an  old  man,  in  declining  health,  though 
not  confined  to  his  house,  having  considerable  property,  and 
ordinarily  very  close  in  his  bargains  and  dealings  generally. 
As  far  as  the  evidence  shows,  his  mental  capacity  was  as 
good  at  the  time  he  made  the  codicil  as  it  was  the  year  be- 
fore, when  he  made  the  will,  although  it  is  probable  that 
physically  he  was  not  as  well.  Upon  the  occasion  of  the  ex- 
ecution of  the  codicil,  there  was  no  particular  exhibition  of 
mental  weakness.  He  had  previously  spoken  to  Hopkinson 
a  number  of  times  to  draw  it,  and  appears  to  have  urged  the 
matter.  On  the  day  the  codicil  was  executed,  h^  went  to 
Hopkinson's  store,  told  him  what  he  wanted  done  and  how 
he  wanted  his  will  changed.  The  same  witnesses  were  called 
as  were  to  the  will,  upon  the  suggestion  of  the  deceased  that 
it  would  be  less  expensive.  One  of  the  subscribing  witnesses 
was  the  family  physician,  and  the  other  a  merchant,  the 
partner  of  Hopkinson,  both  men  of  intelligence,  and  had  been 
acquainted  with  deceased  a  number  of  years.  They  both  think 
the  deceased  was  capable  then  of  making  a  will — no  failure  of 
memory  was  then  exhibited.  He  had  no  disease  of  the  brain 
that  permanently  disabled  or  impaired  his  mental  faculties. 
He  is  shown  to  have  been  capable  of  understanding  ordinaxy 
business  transactions,  and  especially  any  thing  that  afifected 
his  own  pecuniary  matters.  Instances  are  given  of  his  failure 
to  recollect  some  things  and  understand  some  transactions, 
but  nothing  that  shows  him  permanently  in  that  state.  If 
the  evidence  of  the  two  subscribing  witnesses  and  of  Hopkin- 
son is  to  be  believed,  and  I  see  no  reason  why  it  should  not 
be,  the  deceased  had  sufficient  mental  capacity  to  make  the 
codicil,  unless  the  character  of  the  provisions  of  the  codicil  is 
such  as  to  overcome  that  evidence. 

By  the  codicil,  the  deceased  disinherited  one  of  his  daugh- 
ters and  revoked  a  legacy  he  had  given  to  a  grand-daughter. 
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For  doing  as  he  did  to  the  grand-danghter,  he  at  the  time 
gave  a  rational  reason,  if  true.  I  have  no  doubt  he  suppoBod 
it  true,  although  afterwards  he  was  informed  and  believed  it 
was  not  BO.  For  disinheriting  his  daughter,  he  gave  as  a 
reason  that  he  had  determined  her  husband  should  not  have 
control  of  any  of  his  property ;  that  he  had  nothing  against 
hie  daughter,  but  that  if  she  got  the  money  she  would  give  it 
up  to  him  if  he  wanted  it.  Another  eircumstance  is  sworn 
to  by  the  daughter,  which  should  be  mentioned  here ;  and 
that  is,  that  the  deceased,  about  a  week  after  the  codicil  was 
made,  told  her  that  he  had  willed  her  $600,  and  specified 
what  he  wanted  her  to  do  with  it 

Kow  the  fact  of  disinheritance,  as  repulsive  as  it  may  be, 
is  not  of  itself  suflScient  to  prove  the  deceased  incompetent. 
That  would  not  be  a  safe  rule  to  establish.  A  man  in  his 
sane  mind  has  a  right  to  do  with  his  property  as  he  chooses. 
l%e  motives  that  impel  him,  in  most  cases,  we  cannot  deter- 
mine. He  is  himself  the  judge  of  what  is  right.  The  act 
may  seem  to  us  unnatural,  when,  if  we  knew  his  inmost  feel- 
ings, it  would  seem  otherwise.  The  act  may  be,  in  fact, 
wrong ;  still,  if  not  against  good  morals  or  public  policy,  we 
have  no  right  to  say  any  thing  against  it.  The  only  question 
is,  Was  it  the  voluntary  act  of  a  competent  mind  ?  (See 
Van  PeU  v.  Van  FeU,  30  Bdri.,  184.) 

As  to  the  statement  made  by  the  deceased  to  Mrs.  Davis 
after  the  codicil  was  made,  if  true,  it  may  be  more  difficult 
to  explain.  He  said  he  had  given  her  $600.  That  amount 
was  not  mentioned  in  the  will.  It  may  be  that  her  interest 
in  the  will  would  have  amounted  to  that.  It  may  be  he  had 
in  his  mind  another  will  that  he  intended  to  make,  or  that 
Mrs.  Davis  was  mistaken  in  the  date.  If  she  was  right  in 
the  date,  it  would  follow  that  deceased  either  meant  to  de- 
ceive her,  or  had  forgotten  about  the  codicil.  Suppose  the 
latter  state  to  be  the  fact,  would  it  show  him  incompetent  to 
make  the  codicil  ?  I  think  the  capacity  of  the  deceased  to 
make  it  must  be  determined  by  what  happened  then — ^not 
what  afterwards  occurred. 
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Under  this  state  of  circumetancee,  I  think  I  must  hold  that 
deceased  had  sufficient  capacity  to  make  a  will,  and  that  if 
the  codicil  is  his  volnntary  act,  it  must  stand.  Chancellor 
Kent,  in  Van  Alst  v.  Hunter  (5  Johna.  Ch.^  158),  lays  down 
what  is  now  probably  considered  the  correct  rule,  that  ^^  the 
law  looks  only  to  the  competency  of  the  understanding,  and 
neither  age  or  sickness,  or  extreme  distress,  or  debility  of 
body  will  affect  the  capacity  to  make  a  will,  if  sufficient  in- 
telligence remains."  (See,  also,  26  Wend.^  281 ;  7  Paige^  286 ; 
21  Wend.,  142 ;  8  Dm.,  87 ;  8  Mom.,  870 ;  9  Picfe.,  213 ;  1 
Bradf.,  360  ;  17  Barb.,  286.)  ^ 

Was  the  codicil  the  voluntary  act  of  the  deceased  ?  Was 
it  his  own  act,  or  the  act  of  another  f  Was  any  undue  influ- 
ence brought  to  bear  upon  him,  from  any  source,  to  accom- 
plish that  result? 

The  influence,  to  vitiate  an  act  must  amount  to  force  and 
coercion,  destroying  free  agency.  It  must  not  be  the  influence 
of  affection  and  attachment.  It  must  not  be  the  desire  of  grat- 
ifying the  wishes  of  another,  for  that  would  be  very  stiong 
ground  in  support  of  a  testamentary  act  Further,  there  must 
be  proof  that  the  act  was  obtained  by  this  coercion,  by  impor- 
tunity that  could  not  be  resisted,  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tantamount  to  force 
and  fear.  (1  Jarman  on  WiUa,  40 ;  Gardner  v.  Lardner,  38 
Wend,,  526.)  If  a  dominion  was  acquired  by  any  person 
over  a  mind  of  sufficient  sanity  for  general  purposes,  and  of 
sufficient  soundness  and  discretion  to  regulate  his  affairs  in 
general ;  yet,  if  such  a  dominion  or  influence  were  acquired 
over  him  as  to  prevent  the  exercise  of  such  discretion,  it  would 
be  equally  inconsistent  with  the  idea  of  a  disposing  mind. 
(Etbb,  C.  B.,  in  Mountain  v.  Bennet;  1  Oox,  855,  cited  in  4 
WtUiams  on  Ik.,  44,  ed.  of  1859 ;  Stultz  v.  Schcsffle,  18  Mg. 
Law  <Sk  Eq.,  576.) 

At  the  time  the  codicil  was  executed,  nothing  happened  to 
show  it  was  not  the  voluntary  act  of  the  deceased.  Neither 
is  there  any  evidence  that  the  ideas  of  the  codicil  were  sug- 
gested to  him  by  anybody  else.    It  is  claimed,  however,  that 
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nndae  influence  was  exercised  oyer  the  deceased  by  his  wife, 
and  that  she  had  a  motiire  for  snch  acts,  in  her  hostility  to 
Mr.  and  Mrs.  Davis.  It  appears  there  was  some  ill  feeling 
between  Mrs.  Clarke  and  Mr.  Davis,  arising  from  their  differ- 
ent religions  belief,  thongh  I  think  the  evidence  does  not 
show  that  this  ill  feeling  extended  to  Mrs.  Davis.  True,  Mrs. 
Davis  swears  that  Mrs.  Clarke,  in  1860,  told  her  she  would 
prevent  her  getting  any  of  her  father's  property,  but  Mrs. 
Clarke  denies  it  The  will  of  1861  was  afterwards  made, 
giving  Mrs.  Clarke  her  share.  No  other  expression  to  that 
effect,  from  Mrs.  Clarke,  is  shown ;  and  since  then,  they  ap- 
pear to  have  been  on  good  terms. 

Mrs.  Davis  testifies  that,  in  the  winter  of  1861-3,  Mrs. 
Clarke  spoke  against  Mr.  Davis,  complaining  that  he  had 
spoken  against  her  belief,  and  that  she  would  be  enough  for 
him ;  that  if  she  could  not  in  one  way,  she  would  in  an- 
other. No  rrference  was  made  to  property  matters.  By  the 
making  of  the  codicil,  Mrs.  Clarke  was  in  no  way  pecuniarily 
affected.  So  that,  pecuniarily,  or  as  against  Mrs.  Davis,  ther6 
was  no  motive  for  Mrs.  Clarke  to  change  the  will. 

As  to^the  influence  Mrs.  Clarke  had  over  her  husband, 
there  is  not  much  evidence.  Mrs.  Davis  says,  that  in  1860 
there  was  some  dispute  between  Mrs.  Clarke  and  her  husband 
about  the  arrangement  ^f  her  property  matters  after  his 
death ;  that  she  wanted  certain  things  for  her  life,  and  not 
under  the  control  of  Hopkinson,  and  Mr.  Clarke  did.  not  want 
it  so ;  and  that  Mrs.  Clarke  afterwards  told  her  she  had  got 
the  matter  arranged  according  to  her  wishes.  It  is  not  easy 
to  see  the  importance  of  this,  or  the  probability  of  its  occur- 
rence, when  it  also  appears  that  Mrs.  Clarke  gets  compara- 
tively nothing  under  the  will,  but  that  she  gets  her  rights, 
almost  entirely,  under  an  ante-nuptial  agreement,  made  in 
1854,  and  that  whatever  she  does  get  under  the  will,  Hop- 
kinson has  the  control  of. 

Mrs.  Clarke  was  much  younger  than  her  husband,  and 
healthy,  and  very  likely  she  had  a  good  deal  of  influence  over 
him, — thongh  her  declarations  to  that  effect  I  do  not  consider 
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of  much  importance,  Dnaccompanied  by  acts.  He  was  old 
aud  feeble,  and  liable  to  outside  inflaence ;  but  the  case  fails 
to  show  the  exercise  of  any  inflnence  over  him  to  the  detriment 
of  Mrs.  Davis,  or  to  inflaence  him  to  make  the  codicil,  and  no 
motive  for  snch  inflaence  as  to  Mrs.  Davis  or  her  daughter 
Mary.  From  the  simple  fact  that  she  disliked  Davis,  I  cannot 
reasonably  infer  that  she  wanted  Mrs.  Davis  disinherited,  or 
her  daughter  deprived  of  her  legacy ;  especially  as  Mrs.  Clarke 
swears  she  advised  the  deceased  to  do  directly  the  contrary. 

I  cannot,  therefore,  find  that  the  codicil  was  made  by  rea- 
son of  any  undue  influence  exercised  by  Mrs.  Clarka  Upon 
the  whole  case,  I  find  the  codicil  to  be  the  voluntary  act  of 
the  deceased.  He  undoubtedly  oonsidered  Davis  a  litigious 
man.  Mrs.  Davis  was  not  in  need  of  his  money,  and  he  there- 
fore concluded  to  do  as  he  did.  The  legacy  to  Mary  Davis 
was  revoked  under  a  mistake  of  fact,  with  grounds,  however, 
of  belief.  It  is  the  misfortune  of  the  legatee  that  the  de*  . 
ceased,  when  he  found  out  his  error,  did  not  rectify  it ;  I  can- 
iiot  rectify  it  for  him. 

The  will  and  codicil  are  admitted  to  probate. 
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In  re  Ward.* 

In  the  Matter  of  the  application  for  Letters  cum  testamento  an- 
nexe de  bonis  non  of  the  estate  of  Jacob  Ward,  deceased. 


Wheie  letten  of  adminlalnlioii  with  tlie  wUl  annexed  are  gnatad,  in  a 
whero  letters  testamentaiy  h&Te  never  been  isvaed,  and  there  is  no  ezeo- 
ntor  to  take,  or  where  thS  administrator  with  the  wiU  annexed  dies, 
they  issue  to  persons  in  the  foUowing  order  of  preference :  1.  Residuary 
legatees;  2.  Principal  or  spedfic  legatees;  8.  Thewidow;  4  NextofUn; 
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6.  The  pablie  adadalfltzBtar  ^  the  dtj  of  New  York) ;  e.  Csedltoit;  7. 
Anj  person  not  Interested,  who  will  accept. 

b  other  counties  than  New  York,  the  connly  tTessoier  takes  next  after 

-  -  »*■»  — 

The  Subbogatb. — What  is  the  order  of  preference  in  the 
granting  of  letters  of  administration  with  the  will  annexed,  on 
goods  left  nnadministered  bj  a  former  administrator  with 
the  will  annexed,  who  has  died  i 

Hie  donbt  which  is  thrown  over  this  question,  arises  from 
the  obecnrity  of  the  provision  of  the  statute  which  prescribes 
the  (»rder  of  pribritj.    The  section  is  as  follows : 

^  g  45.  If  all  such  executors  or  administrators  shall  die,  or 
beoome  incapable,  as  aforesaid  ;  or  the  power  and  authority  of 
all  of  them  shall  be  revoked,  according  to  law ;  the  surrogate 
having  authority  to  grant  letters  originally,  shall  issue  letters 
of  administration  upon  the  goods,  chattels,  credits,  and  ef- 
fects of  the  deceased,  left  nnadministered,  with  the  will 
annexed,  or  otJierwise^  as  the  case  nwy  be^  to  the  widow  or 
next  of  kin,  or  creditors  of  the  deceased,  or  others^  in  the 
lame  manner  as  hereinbefore  directed  in  relation  to  original 
letters  of  administration,  &c."    (2  Rev.  SkU,y  78.) 

The  true  construction  of  this  statute,  which  is  rendered 
ambiguous  by  a  desire  to  economize  in  the  use  of  words,  is 
this:  K  an  execptor  or  original  administrator  with  the  will 
annexed,  shall  die,  &c.,  letters  with  the  will  annexed  de  ionis 
fwn  shall  be  granted  to  persons  in  the  same  order  of  prefer- 
ence as  is  prescribed  in  the  law  of  original  administration 
with  the  will  annexed ;  and,  if  an  original  administrator,  in 
case  of  intestacy,  shall  die,  &c.,  letters  de  bonis  non  shall  be 
granted  to  persons  in  the  same  order  of  preference,  as  is  pre- 
scribed in  the  case  of  granting  letters  originally  on  the  estates 
of  intestates. 

The  14th  section  (3  Sev,  Stat^  71)  shows  the  persons  enti- 
tled to  original  letters  of  administration  with  the  will  annexed, 
tod  the  order  of  preference.  The  27th  section  (2  Rev.  Stat.^ 
f 5)  shows  what  persons  are  entitled  to  original  letters  of  ad- 
nainistration,  and  the  order  in  which  they  are  preferred.    The 
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46th  section  (2  Hev.  Staty  78),  which  I  have  quoted  in  part, 
and  which  prescribes  the  order  of  preference  in  case  of  ad- 
ministration with  the  will  annexed  de  boms  norij  refers  to  the 
said  14th  section  for  the  rule,  and  that  14th  section  refers  to 
the  said  27th  section  for  a  rule  in  part.  In  ascertaining  the 
rule,  therefore,  for  granting  letters  of  administration  with  the 
will  annexed  de  bonis  non^  the  three  sections,  taken  together, 
prescribe  the  rule,  and  it  is  as  follows,  that  is  to  say :  1.  The 
residuary  legatees;  2.  The  principal,  or  specific  legatees; 
8.  The  widow;  4.  The  next  of  kin ;  5.  The  public  adminis- 
trator (in  the  city  of  New  York) ;  6.  Creditors ;  7.  A  stranger 
to  the  estate,  who  will  accept  the  o£Sce.  In  other  counties 
of  this  State,  the  county  treasurer  takes  next  after  creditors. 
The  same  order  of  preference,  of  the  same  classes  of  persons, 
obtains  in  the  case  of  the  original  administration  with  the  will 
annexed,  where  letters  testamentary  have  never  issued,  and 
there  is  no  executor  to  take,  or  who  will  take. 

The  practice  that  has  prevailed,  and  perhaps  does  yet  in 
some  courts,  of  appointing  a  person  not  interested  in  the 
estate,  at  the  suggestion  or  by  the  agreement  of  those  who 
occupy  the  first  classes,  in  the  order  of  priority  of  right,  with- 
out consulting  the  others  lower  in  the  scale,  was  and  is  a  pal- 
pable violation  of  the  law.  The  convenience  of  estates  and 
parties  is  often  so  strongly  urged,  and  is  so  apparent,  as  to 
afford  strong  temptation  to  transgress  the  rule ;  and  the  ar- 
gument is  urged  that  there  can  be  no  harm  in  breaking  the 
law,  as  long  as  the  interest  of  those  principally  concerned  in 
the  estate  are  promoted.  The  most  unjustifiable  of  all 
breaches  of  the  law,  is  that  by  him  who  is  appointed  to  see 
that  it  is  in  all  things  observed.  The  evil  effect  of  such  a 
departure  from  all  correct  moral  principle  in  administering 
law,  may  not  be  much  felt  in  the  particular  case;  but  its 
effect  in  begetting  a  disrespect  of  the  law  itself,  thus  wounded 
in  the  house  of  its  friend,  is  incalculable.  To  a  judge,  to 
whom  the  law  is  not  the  supreme  law  of  his  conduct  in  all 
matters  committed  to  his  care,  no  rule  can  be  prescribed  that 
can  bind  him. 


r 
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In  re  Root.* 

i^  the  Matter  of  djfpUcationfor  Letters  of  AdminietraHon  on 

the  estate  of  Joel  Hoot,  deceased. 

^  order  of  right  to  admhuBtration  in  the  dtf  of  New  York  is,  first,  th» 
widow;  seeoBd,  the  next  of  kin ;  tiiird,  the  public  administrator ;  fbortl^ 
orediton ;  fifth,  any  other  peraon  who  will  accept  the  same.  In  other 
oonntiei^  the  treasurer,  as  public  administrator,  comes  in  next  after  cred- 
itors. • 

One  haying  priority  of  right  to  the  administration,  can  only  deprive  those 
oinnlng  after  him  of  their  right  by  taking  letters  himsdf.  He  cannd 
nominate  a  third  party  to  the  exclusion  of  the  oihera 

0.  BiRULNKLL,  fir  Applicant, 
£.  E  KfiirBAT.T»  fir  Next  of  Em, 

Thb  Subrooate. — ^The  general  statute  conferring  jurisdic- 
tion upon  the  Court  of  the  Surrogate  to  appoint  administra- 
tors in  cases  of  intestacy,  prescribes  the  order  of  priority  of 
right  to  such  appointment.  (2  Eev,  Stat,^  74,  §  27.)  In  that 
order  the  widow  stands  first ;  and  her  right  being  primary,  is 
exclasive,  without  a  coequal.  The  second  in  the  order  of 
priority  of  right  are  the  next  of  kin  ;  and  although  the  statute 
seemingly  divides  this  class  into  six  different  orders  in  the 
right  of  priority,  yet  a  clear  examination  of  the  statute  shows 
that  Buch  was  not  the  design  of  the  statute.  The  words  o£ 
the  statute  are  these : 

^^Administration,  in  cases  of  intestacy,  shall  be  granted  to 
the  relatives  of  the  deceased  who  would  he  entitled  to  succeed 
to  his  pergonal  estate^  if  they  or  any  of  them  will  accept  the 
«ame,  in  the  following  order :    First,  to  the  widow ;  second^ 


•  Reported  in  5  N.  T.  Leg,  Obe.,  449. 
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to  the  children ;  third,  to  the  father ;  fourth,  to  the  brothers ; 
fifth,  to  the  Bisters ;  sixth,  to  the  grandchildren  ;  seventh,  to 
any  other  of  the  next  of  kin  who  would  he  entitled  to  share  in 
the  duftrilmUon  of  the  estate,^^ 

A  father  is  in  no  case  entitled  to  administration  where  the 
intestate  has  left  children ;  nor  is  a  brother,  &c. ;  for  in  sach 
case,  although  relatives,  thej  have  not  the  qnalification  of 
being  entitled  "  to  succeed  to  his  personal  estate,"  which  is 
an  indispensable  qualification.  The  father  or  the  brother  is 
not  the  next  of  kin  where  the  intestate  has  left  children ;  he 
is  of  kin,  but  next^  of  kin  is  technical ;  and  the  test  is  the  be* 
ing  entitled  to  succeed  to  the  personal  estate  of  the  intestate. 
The  statute  of  distribution  determines  the  question  who  are 
next  of  kin.  It  is  no  matter  how  near  of  kin  a  person  may 
be ;  if  he  is  not  nextj  he  has  no  right  to  intermeddle  with  the 
estate.  The  section  I  have  quoted,  it  will  be  observed,  at  its 
commencement  limits  the  right  of  administration  to  such  rel- 
atives as  would  be  entitled  to  succeed  to  the  personal  estate, 
and  closes  with  awarding  administration  ^'  to  any  other  of  the 
next  of  kin  who  would  be  entitled  to  share  in  the  distribution 
of  the  estate,"  which  is  the  same  thing  in  different  phraseol- 
ogy. The  next  in  order  in  the  city  of  Kew  York  who  is  en- 
titled to  administration  is  the  public  administrator,  who,  by 
the  same  section,  is  to  "  have  preference  offter  the  next  of  kin 
over  creditors  and  all  other  persons."  Next  in  order  is  the 
creditor^  and  after  him  any  competent  person.  The  order  of 
priority  in  the  city  of  New  York  is  as  follows :  First,  the 
widow ;  second,  the  next  of  kin  ;  third,  the  public  adminis- 
trator ;  fourth,  creditors ;  fifth,  any  competent  person  that 
will  accept.  In  other  counties,  the  treasurer,  as  public  ad- 
ministrator, comes  in  next  after  creditors.  The  main  ques- 
tion in  this  case  is  this :  Can  a  person  or  a  class  of  persons, 
having  a  priority  of  right  in  the  order  of  preference,  appoint, 
or  rather  nominate,  a  pei*son  administrator  not  otherwise  en- 
titled to  administration,  to  the  exclusion  of  others  below  them 
in  the  order  of  preference  ?  Can  a  widow,  passing  over  the 
children,  &c.,  appoint  a  stranger,  or  can  the  children,  passing 
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over  tbe  pablic  adminiBtrator  and  creditors,  appoint  a  fitrao- 
ger  to  tbe  estate  ? 

Tbe  widow  can  renounce,  and  the  law  appoints  her  sncces^ 
8or,  and  not  sbe.  So  also  the  ebildren  may  renounce,  and 
the  law  appoints  their  sncoessor.  The  right  is  personal 
merely  to  tbemBelves,  without  the  power  of  substitution. 
All  that  the  law  allows  in  this  respect  is,  that  the  person  in . 
whom  the  right  is  may  have  an  associate  in  the  administra- 
tion who  is  not  interested  in  the  estate.  (2  JSev,  Stat.,  76, 
§  34.)  When  a  child  applies,  he  must  produce  the  renunciation 
of  the  widow.  When  a  creditor  applies,  he  must  produce  the 
renunciation  of  the  widow  and  the  children  and  the  public 
Administrator ;  and  if  such  renunciation  be  not  presented,  all 
persons  having  prior  rights  must  be  cited,  and  a  failure  to 
appear  on  such  citation  is  equivalent  to  renunciation.  In 
this  case,  the  next  of  kin  must  take  or  renounce — ^that  is  the 
extent  of  their  right.  The  creditor  cannot  take,  because  he 
has  not  produced  the  renunciation  of  the  public  administrator, 
nor  cited  him.  The  right  of  the  public  administrator  to  take 
after  the  next  of  kin  cannot  be  defeated  by  any  arrangement 
that  has  been  made,  or  can  be  made,  between  the  persons  in- 
terested. The  next  of  kin  can  deprive  him  of  the  adminis- 
tration by  taking  letters  themselves,  and  in  no  other  way. 
His  right  next  after  them  is  perfect. 


Ed(Q6  GoDirnr— HON.  JESSE  G.  SMITH,  Subbogatb— December,  1859. 

Davis  v.  Bbown. 

In  the  Matter  of  the  appUcaUan  for  LMera  qf  Admiinieire^ 
tion  on,  the  goods^  dkc,^  of  A.  B.,  deceased. 

CohaUtatioii  and  lepatation  aie  circuBStaiioes  from  which  a  marriage  in  tet 
may  be  ijiferred ;  but  theee  ciicamBtaQoes  do  not  of  themselves  oonstt- 
tate  a  marriage.     They  are  evidence  mereij  of  a  mairiaga  oontnel^ 
I  which  may  be  rebntted  by  other  testimony. 
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Thii%  where  A.  B.,  the  deceeaed,  and  C.  D.  had  cohaUted  iogeiUhat  aa  man 
and  wile,  at  a  place  of  public  leaort,  during  two  aammera,  and  had  taken 
a  hooae  in  town  under  an  asBomed  name,  but  they  were  not  pnbllclj 
recognized  or  known  as  man  and  wife  among  the  ftmily  lelatiyeB  and 
friends, — Held,  that  the  presumption  of  marriage  was  rebutted  hy  the 
oonfeesion  of  C.  D.,  that  she  was  not  married  to  the  deceased*  Letters 
could  not,  therefore,  be  granted  to  her  on  the  ground  that  she  was  the 
widow  of  the  deceased,  though  on  her  application  for  letters  she  had 
sworn  positlTelj  thnt  she  was  such  widow.  . 


The  facts  are  fully  stated  in  the  opinion. 


The  Subrogate. — An  application  for  letters  of  administra- 
tion on  the  estate  of  the  deceased  was  made  in  the  usual 
form,  the  applicant  haying  stated  under  oath  that  she  was 
the  widow  of  the  deceased ;  that  the  deceased  died  intestate, 
without  children,  and  that  his  next  of  kin  are  his  mother,  and 
several  brothers  and  sisters,  residing  in  the  city  of  Brooklyn. 

The  applicant  being  unable  to  state  the  amount  of  property 
of  which  the  deceased  died  possessed,  subpoenaed  the  next  of 
kin  of  the  deceased  before  the  surrogate,  to  give  evidence  of 
the  amount  of  such  property. 

Upon  the  appearance  of  the  parties  before  the  surrogate,  a 
brother  of  the  deceased  objected  to  the  granting  of  letters  of 
administration  to  the  applicant,  on  the  ground  that  she  was 
not  tlie  widow  of  the  deceased ;  and  a  sister  of  the  deceased 
made  oath  that  she  was  informed  by  her  brother,  on  his 
death-bed,  and  believed  it  to  be  true,  that  the  applicant  was 
not  his  wife. 

To  prove  the  marriage  of  the  applicant  with  the  deceased, 
five  witnesses  were  called,  three  of  whom  testified  that  the 
deceased  and  the  applicant  took  a  house  in  the  city  of  Brook- 
lyn under  an  assumed  name  of  Mr.  and  Mrs.  P.,  and  that 
they  resided  together  in  that  house  as  man  and  wife  from 
May  1st,  1851,  to  May  Ist,  1852.  And  the  other  two  wit- 
nesses testified,  that  the  deceased  and  the  applicant,  during 
the  summers  of  1850  and  1851  boarded  at  a  private  boardingr 
house  at  Lake  Mahopac,  in  which  several  families  boarded, 
and  the  parties  were  there  known  as  Mr.  and  Mrs.  A.  B., 


Kmas  comnr,  decebibeb,  1850.  261 

DATIB  f>.  BBOWH. 

and  there  cohabited  together  and  held  themselves  out  as  man 
and  wife,  and  they  were  recognized  as  such  by  the  boarders 
and  inmates  of  the  family. 

In  opposition  to  this,  the  Kev.  Mr.  O.,  an  Episcopal  cler- 
gyman (then  of  the  city  of  Brooklyn),  testified  that  the  appli- 
cant  called  on  him  dnring  the  last  illness  of  the  deceased, 
and  requested  him  to  carry  a  message  from  her  to  the  deceased, 
who  was  then  at  the  house  of  his  mother,  in  Brooklyn.  Upon 
being  asked,  by  Mr.  O.,  why  she  did  not  go  herself,  she  re- 
plied, that  the  family  objected  to  her  going  there.  And  this 
witness  further  stated,  that  in  the  course  of  the  conversation 
he  then  had  with  the  applicant,  she  stated  that  she  was  not 
married  to  tlie  deceased,  but  probably  would  have  been  be- 
fore that  time  had  it  not  been  for  his  ill  health ;  and  on  his 
cross-examination,  he  stated  that  he  asked  the  applicant  what 
relation  she  sustained  to  Mr.  A.  B.,  the  deceased,  and  whether 
ahe  was  engaged  to  be  married  to  him,  and  she  said  they  had 
been  engaged  to  be  married ;  whether  she  said  they  were  at 
that  time  or  not,  he  did  not  recollect,  but  that  they  would 
have  been  married  ere  that  time  if  he  had  not  been  in  ill 
health.  She  did  not  say  that  they  cohabited  together  as  man 
and  wife ;  but  she  said  that  the  deceased  had  passed  her  off 
as  his  wife  somewhere  in  the  country. 

A  brother  of  the  deceased  was  called  as  a  witness,  and  tes- 
tified that  in  the  summer  of  1851  he  was  at  Lake  Mahopac, 
and  saw  his  brother,  A.  B.  deceased,  there,  but  did  not  know 
that  he  had  any  one  staying  with  him ;  that  his  deceased 
brother  never  spoke  to  him  of  this  woman,  and  he  never 
heard  that  his  brother  was  married,  nor  that  he  supported 
any  person  as  his  wife,  until  a  short  time  previous  to  his 
death. 

Upon  this  testimony,  the  question  is  submitted  whether  the 
applicant,  who  calls  herself  the  widow  of  the  deceased,  is  en- 
titled to  letters  of  administration. 

There  is  no  evidence  in  this  case  that  any  marriage  cere- 
mony took  place  between  the  parties,  nor  has  any  contract  of 
present  or  future  marriage  been  proved.    Bnt  a  marriage  in 
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fact  18  Bought  to  be  iDferred  from  cohabitation 'and  repute- 
tion  as  husband  and  wife. 

The  case  of  Starr  v.  Peck  (1  HtU^  S70)  h^s  been  cited,  and 
nrged  as  Bnataining  the  position  claimed  bj  the  connsel  for 
the  applicant,  that  there  is  sufficient  evidence  in  this  cas^ 
aided  by  the  presumption  that  the  parties  woold  not  indulge 
in  a  connection  which  was  immoral,  to  establish  the  contract 
of  marriage  between  the  deceased  and  the  applicant* 

I  have  carefully  examined  that  case,  and  the  other  eases 
cited  by  the  counsel  for  the  applicant,  together  with  the  case 
of  Cuiton  V.  FimfoB  (4  JST.  Y.  [4  CVww^.],  230),  decided  by 
the  Court  of  Appeals  in  1850.  The  rules  of  law  established 
by  these  cases,  as  I  understand  them,  are,  that  marriage  is  a 
civil  contract,  and  may  be  consummated  without  the  aid  of 
a  clergyman  or  magistrate ;  that  no  particular  form  of  words 
OF  ceremony  is  necessary,  but  there  must  be  an  actual  pre»> 
ent  contract  of  marriage,  or  a  contract  to  take  effect  at  a 
future  time,  which  must  be  consummated,  before  the  parties 
can  sustain  the  relation  of  husband  and  wife ;  that  the  con- 
tract may  be  inferred  from  the  conduct  of  the  parties  by  eo^ 
habitation,  and  by  holding  themselves  out  to  the  world  as 
man  and  wife ;  and  that  the  circumstances  of  the  cohabita- 
tion and  reputation  should  be  submitted  to  the  court  or  jury, 
as  testimony  from  which  a  marriage  in  fact  may  be  inferred ; 
but  that  these  circumstances  do  not  of  themselves  constitute 
marriage,  that  they  are  evidence  merely  of  a  marriage  con- 
tract, and  are  liable  to  be  rebutted  by  other  testimony. 
{Clayton  v.  Wardellj  supra.) 

Testing  this  case  by  these  rules  of  law,  I  am  of  the  opinion 
that  the  admission  of  the  applicant  to  the  Bev.  Mr.  O.,  that 
she  and  the  deceased  were  to  have  been  married,  or  would 
have  been  married,  had  the  health  of  the  deceased  been  good, 
together  with  the  evidence,  that  during  the  year  the  parties 
lived  together  in  Brooklyn  they  did  so  und^  an  assumed  name, 
rebut  the  presumption  of  a  contract  of  marriage  arising  from 
cohabitation  iEind  reputation.  For  it  will  be  borne  in  mind 
that  the  testimony  in  this  case  upon  that  subject  is  limited  to 
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a  Bammer  Jaant  or  two  at  a  place  of  resort  somewhat  re- 
moved fix>m  the  residence  of  the  parties  and  their  friends, 
and  to  the  hiring  and  enjoyment  of  a  house  for  a  year  under 
an  assumed  name.  If  the  evidence  had  been,  ^that  these  par- 
ties had  been  introduced  and  recognized  among  the  members 
of  the  family  of  the  applicant,  or  of  the  deceased,  as  husband 
and  wife,  the  admission  made  to  the  Bev.  Mr.  0.  might  be 
construed  into  a  mere  declaration  that  they  were  not  married 
only  because  no  marriage  ceremony  had  been  performed. 
But,  under  the  circumstances  of  this  case,  I  do  not  think  a 
court  would  be  warranted  in  patting  any  such  construction 
upcm  that  admission,  nor  in  allowing  the  presumption  in 
favor  of  the  innocence  of  the  connection  of  these  parties  to 
overcome  the  positive  declaration  of  the  applicant  that  no 
marriage  had  in  fact  taken  place. 

I  must  therefore  decide  against  the  application,  and  an  order 
must  be  entered  denying  the  right  of  the  applicant  to  take 
out  letters  of  administration  on  the  goods,  chattels,  and 
credits  of  A.  B.,  deceased. 


Nnr  ToHK  Comnnp— HON.  CHARTiKfl  MdVEAN,  SoaaoaATa   Ss» 

tember,  1846. 

In  re  Jonbb.* 

In  the  MaUer  of  the  aecounting  of  Jokks  et  al.,  executors  qf 

John  Mason,  deceased. 

The  aooonnt  of  prooeedings  required  of  an  ezecator  or  administtator  most  be 
raeh  an  aooonnt  as,  when  rendered,  maj  be  finaU j  settLed. 

The  aeoonnt  most  state,  as  pari  of  the  executor's  proceedings,  when  the  In- 
▼enioiy  was  filed,  when  the  adyertisements  for  claims  were  published, 
what  claims  were  allowed,  what  disputed  and  what  rejected  by  the  ex- 
ecutor, and  the  time  and  manner  in  which  thej  were  rejected  or  dis- 

*  Beported  in  5  JT.  T.Leg.Gb9.,l%i. 
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pBted ;  what  soitB,  if  ftn7,  have  been  oommeneed  on  such  diepated  or  re- 
jected dainuB ;  which  of  them  have  been  determined,  and  how ;  and  which 
arepeodingi  and  the  amonnt  claimed ;  ajso  what  claims  have  been  pre> 
tented  and  allowed  lince  the  expiration  of  the  advertiaement  for  oiaimB. 
If  no  such  daime  have  been  rejected  or  di8pated,andno8aitB  ooDunenoed, 
it  must  be  so  stated.  All  these  things  are  essential  in  the  aoooont.  It 
is  material  also  that  the  character  of  the  debts  paid  or  allowed  or  prose- 
eated,  shonld  be  stated — that  is,  whether  judgments  docketed,  &c.,  or 
debts  of  inferior  daas. 

The  executor  mnst  first  charge  himself  with  the  amonnt  of  the  InTentoiy ; 
then  with  "  the  increase"  of  the  inventory  for  any  cause,  whether  direct 
or  indirect,  whether  it  be  the  increase  of  the  flock,  from  interest,  from 
selling  at  a  higher  price  than  the  appraised  value,  or  it  be  the  increase 
from  any  property  not  embraced  in  the  inventory.  If  there  is  no  in- 
creaae^  that  &ct  must  be  stated.  He  may  credit  himself  for  articles 
lost  or  perished,  stating  the  cause  of  the  loss ;  with  the  decrease,  and 
with  debts  due  the  estate  not  collected,  stating  the  facts  justifying  the 
credit  given ;  with  the  funeral  charges  and  expenses  of  administraticm ; 
with  moneys  paid  to  creditors,  naming  them ;  and  then,  with  payments 
to  legatees  and  next  of  kin.  He  must  state  the  ages,  condition  in  life  o( 
females^  of  legatees,  and  next  of  kin,  and  if  any  are  minors,  the  fret  must 
be  stated,  and  whether  they  have  guardians,  and  if  so,  their  names, 
residences,  and  how  appointed.  He  must  also  produce  vouchers  support- 
ing each  payment,  or  in  case  of  claims  under  $20,  in  lieu  of  voucherB^ 
his  own  oath  of  payment 

The  sonpgate  has  not  the  jurisdiction  to  try  or  to  establish  a  dispnted  debt. 
He  can  only  determine  the  fact  whether  the  debt  be  established  or  not. 

Tb'o  surrogate  granted  an  order  requiring  the  executor  to 
tender  an  aocount  of  Ub  proceedings.  The  sufBciencj  of  the 
account  as  rendered  was  contested  by  the  petitioner 

A.  L.  BoBEBTBon  and  Ma.  Brno,  far  the  AppUeant, 
M.  S.  BmwELL  and  Dakxel  JjOBDffor  the  ExeevJton, 

The  Subbooatb. — What  does  the  order  require  t  The  stat- 
ute readers  the  answer  to  this  question  plain.  The  order 
itself  speaks  for  itself.  Its  mandate  is  that  the  executor  do 
render  an  account  of  his  proceedings  as  executor.  Its  com- 
prehensiveness has  its  foundations  in  its  simplicity.  It 
reaches  every  part  of  his  administration  by  the  force  of  the 
terms  used.  An  analysis  of  the  statutes  shows  the  design  of 
the  order  to  be  as  far  reaching  as  its  languagcf  imports.    Hie 
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53d  section  (2  Befo.  Stat.j  1  ed.,  92),  confers  jarisdiction 
npon  the  snrrogate  to  require  an  account  of  proceedings  of 
an  executor  bj  order,  after  the  expiration  of  eighteen  months 
from  the  time  of  his  appointment.  Bj  the  59th  section  the 
executor  may  have  '^  the  same"  account  that  he  is  required  to 
render  by  the  said  52d  section,  finally  settled.  It  therefore  fol- 
lows that  the  account  that  is  to  be  rendered  in  obedience  to 
the  order  is,  when  rendered,  such  an  account  that  it  may  be 
finally  settled,  for  it  is  '^  the  same"  that  may,  in  the  option  of 
the  executor,  be  finally  settled.  Kit  be  borne  in  mind,  in  con- 
sidering the  provisions  of  this  statute,  that  the  only  account 
required  by  that  statute  is  the  one  in  its  essence  and  form 
when  rendered,  such  that  it  may  be  settled  at  the  call  of 
the  applicant,  or  finally  settled  at  the  call  of  the  executor,  all 
difficulty  will  be  avoided.  There  is  but  one  account  men- 
tioned in  the  statute,  and  the  provisions  of  the  statute  as  to 
the  examination  of  the  executor  apply  to  that  account,  no 
matter  whether  the  examination  take  place  when  presented, 
or  when  settled,  or  when  finally  settled. 

The  rendering  of  this  account  is  not  completed  on  filing 
the  account,  but  includes  within  it  the  entire,  process  of  set- 
tlement or  final  settlement,  when  required.  The  account 
must  state,  as  part  of  the  executor's  proceedings,  when  the 
inventory  was  filed ;  when  the  advertisements  for  claims  were 
published ;  what  claims  were  allowed,  what  claims  were  dis- 
puted, and  what  claims  were  rejected  by  the  executor,  and 
the  time  and  manner  in  which  they  were  rejected  or  dis- 
puted ;  what  suits,  if  any,  have  been  commenced  on  such  dis- 
puted or  rejected  claims,  which  of  them  have  been  deter- 
miaed,  how  determined,  and  which  of  them  are  pending, 
and  the  amount  claimed.  Also,  what  claims  have  been 
presented  and  allowed  since  the  expiration  of  the  publication 
of  the  advertisements  for  claims.  K  no  such  claims  have 
been  rejected  or  disputed,  and  no  suits  have  been  commenced, 
it  must  be  so  stated.  All  these  things  are  essential  in  the 
account  The  inventory  is  the  basis  of  the  accounting. 
How  can  the  surrogate  make  the  allowances  for  property 
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lost  and  for  decrease,  ae  he  is  aathorized  to  do  by  sections  56 
and  57  of  said  article,  except  on  reference  to  the  inventory 
which  the  executor  is  required  to  file  ?  And  how  can  he  de- 
termine whether  debts  paid  to  creditors  were  properly  paid, 
as  the  surrogate  is  required  by  section  65,  if  he  is  not  inform- 
ed by  the  account  of  all  the  debts  ?  If  all  be  not  paid,  it 
may  be  improper  to  pay  the  whole  of  one  debt  The  pay- 
ment of  each  depends  upon  the  payment  of  all,  or  his  having 
in  his  hands  the  means  to  pay  all.  How  can  the  surrogate 
reserve  from  distribution  a  sum  to  satisfy  pending  suits,  as 
he  is  required  by  section  74,  if  it  be  not  stated  in  the  ac- 
count what  suits  are  pending  ? 

!Not  only  are  all  these  things  material,  but  it  is  material 
also  that  the  character  of  the  debts  paid,  or  allowed,  or  pros- 
ecuted, should  be  stated — ^that  is,  whether  they  are  judg- 
ments docketed,  &c.,  or  debts  of  inferior  class.  How  else 
can  the  surrogate  determine  whether  they  have  been  prop- 
erly paid;  or  how  can  he,  if  unpaid,  determine  whetiier 
they  are  preferred  debts  under  the  statute  f  The  executor 
must  first  charge  himself  with  the  amount  of  the  inventory. 
Then  he  shall  -charge  himself  with  "  the  increase"  to  the  in- 
ventory for  any  cause,  whether  direct  or  indirect,  whether  it 
be  the  "  increase'*  of  the  flock-,  "  the  increase"  from  interest, 
^Hhe  increase"  from  selling  at  a  higher  price  than  the  ap- 
praised value  in  the  inventory,  "the  increase"  from  any 
property  not  embraced  in  the  inventory.  And  if  there  be 
no  increase  from  any  cause,  that,  fact  must  be  stated.  Hie 
authority  for  requiring  this  is  section  57,  which  says  an  ex- 
ecutor shall  make  no  profit,  but  expressly  provides  that  he 
shall  account  for  the  increase.  The  section  65  also  shows 
that  these  matters  must  be  embraced  in  the  accounts.  The 
sum  total  of  these  are  the  assets  with  which  the  executor  is 
chargeable ;  and  his  next  business  is  to  show  what  has  become 
of  this  sum  total.  The  first  credit  is  for  articles  perished  or 
lost.  The  cause  of  loss  must  be  stated,  for  the  surrogate  is 
to  pass  on  the  sufliciency  of  the  excuse  ofiTered,  judicially — 
that  is,  whether  "  lost  or  perished  without  the  fault  of  the 
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executor."  (Section  56.)  He  must  credit  himself  with  the 
decrease,  and  with  the  debts  due  the  estate  not  collected. 
The  fact  whether  they  were  collectible  or  not,  being  a  fact 
to  be  jadicially  determined  by  the  surrogate  (section  65, 
snbd.  8),  the  facts  justifying  the  credit  must  be  stated.  The 
fhct  stated  that  they  are  not  collected,  will  not  justify  the 
decree  that  they  were  not  collectible.  That  Ihey  were  not, 
must  be  shown  by  a  proper  statement.  He  must  next  then 
credit  himself  with  the  funeral  charges  and  expenses  of  the 
administration.  (Sections  54, 65.)  He  must  then  credit  him- 
self with  moneys  paid  to  creditors,  naming  them,  and  then 
with  payments  to  legatees  and  next  of  kin.  He  must  state 
the  ages,  condition  in  life  of  females^  of  legatees,  and  next  of 
kin :  and  if  any  are  minors,  the  fact  must  be  stated,  aqd 
whether  they  have  guardians;  and  if  so,  their  names  and 
places  of  residence,  and  how  appointed.  The  surrogate  is  to 
pass  Qpon  the  propriety  of  the  payments,  if  made  to  ths 
legatees  and  next  of  kin ;  or  if  not  paid,  he  is  to  distribute  the 
surplus  to  them ;  and  in  either  case  these  facts  are  indispen* 
sable.  (Sections  65,  72.)  If  there  is  any  other  fact  which; 
has  occurred  as  part  of  his  proceedings,  which  may  affect  the 
estate,  or  the  rights  of  any  distributetC)  or  his  own  rights,  he 
is  bound  to  state  it.  He  must  not  only  state  in  what  charac- 
ter his -payments  were  made,  as  which  to  creditors,  legatees^ 
or  next  of  kin,  or  for  expenses  for  funeral  charges,  or  of  ad- 
ministration, distinctly,  but  he  must  produce  vouchers  sup- 
porting each  payment ;  or  in  eases  of  claims  under  $20,  where 
Bo  voucher  is  produced,  he  must  make  and  present,  in  lieu  of 
vonchers,  his  own  oath  positively  to  the  fact  of  payment, 
wben  made  and  to  whom.  When  tiie  executor  shall  ha^e 
done  all  this,  he  will  in  the  first  instance  have  obeyed  the 
order  to  render  an  account  of  his  proceedings  in  the  manner 
plainly  written  in  the  statute ;  and  nothing  short  of  this  will 
answer.-  It  is  not  his  business  to  be  wiser  than  what  is  writ* 
ten,  and  stop  short  of  what  he  is  commanded  to  do,  or  to  go 
behind  the  order,  because,  according  to  his  own  speculations 
upon  the  subject,  the  command  is  more  comprehensive  than 
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the  exigencies  of  the  case  requires.  Judgment  does  not  be- 
long to  him.  He  is  to  obey,  and  not  specnlnte.  The  man« 
date  is  judicial  and  peremptory,  as  to  him,  to  render  an  ac- 
count of  his  proceedings,  not  to  the  extent  he  shall  deem  prop- 
er, nor  a  part  of  his  proceedings,  but  his  proceedings  as  ex- 
ecutor from  the  day  he  qualified  until  the  day  he  answers 
the  order.  The  applicant  merely  moves  for  the  benefit  of 
all  interested,  and  all  interested  in  each  part  and  in  the 
whole. 

This  iiccount,  when  rendered  in  this  manner,  shows  not  only 
what  is  due  to  every  other  creditor,  legatee,  and  next  of  kin  ; 
it  is,  in  fact,  such  a  one  as  if  required,  may  be  finally  set- 
tled. So  that  the  surrogate,  on  inspection,  could  write  on  the 
bottom  of  it  a  decree  of  final  settlement  and  of  distribution 
without  asking  a  question.  This  account  when  rendered,  if 
not  disputed  by  the  applicant,  is  self-adjusted,  settled  as  far 
as  regards  him.  It  disdloses,  of  course,  what  is  due  to  him, 
and  he  asks  the  surrogate  to  decree  the  payment  thereof. 
This  is  done  orally ;  it  would  be  unpardonable  in  the  surro- 
gate to  require  more  of  him.  He  may  object  to  six  cents  aa 
a  credit,  and  the  surrogate  determines  his  objection.  This  is 
a  settlement  by  the  surrogate,  whether  he  allows  the  objec- 
tion or  not.  The  determination  is  the  settlement ;  and  being 
settled,  it  judicially  appears  what  is  due  the  applicant,  and 
on  being  asked,  the  surrogate  is  bound  to  decree  payment. 
Any  statement  in  the  account  may  be  disputed,  and  the  de- 
termination thereof  by  the  surrogate  is  a  settlement,  and  of 
necessity,  when  so  settled,  the  account  shows  what  is  due  to 
the  applicant  as  well  as  to  every  one  else.  It  is  only  making 
it  true  in  the  points  in  which  it  lacked  in  truth  when  pre- 
sented. This  statement,  when  made  by  the  surrogate,  is  of  no 
judicial  force  as  between  the  executor  and  other  pai*ties.  The 
accounts,  as  rendered,  would  however,  as  between  him  and 
all  other  parties,  have  the  force  of  an  admission,  if  they  chose 
to  avail  themselves  of  it,  from  the  fact  that  no  one  can  com- 
pel the  executor  to  have  a  final  settlement.  Each  creditor, 
legatee,  and  next  of  kin  has  a  right,  as  to  himself,  to  have  the 
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accoants,  as  between  him  and  the  ezecntor,  settled  by  the 
Borrogate,  and  his  share  decreed  to  be  paid  to  him. 

The  executor  maj^  however,  apply  to  have  the  accounts 
thns  required  to  be  rendered  by  tlie  order,  finally  settled. 
He  accordingly  takes  a  citation,  and  brings  in  all  the  parties 
interested  to  attend  the  settlement  The  process  is  the  same 
as  above  stated.  If,  on  inspection,  the  parties  are  satisfied, 
the  surrogate  by  decree  settles  the  account  finally,  and  de* 
crees  payment  to  all ;  and  if  disputed,  he  makes  it  true,  and 
distributes  to  each  and  all.  It  is  as  indispensable,  when  the 
settlement  is  as  to  one,  that  the  share  of  all  should  appear, 
aa  it  is  when  the  final  settlement  is  made,  all  being  parties. 
This  is  necessarily  so,  and  is  manifestly  the  design  of  the 
statute.  All  the  provisions  of  the  statute  contemplate  but 
one  proceeding  under  the  statute,  but  dijSerent  stages  of  the 
same  proceedings  on  **  the  same"  account  required  by  section 
52.  The  executor  is  to  produce  his  vouchers  on  the  account- 
ing, whether  self-justified,  settled,  or  finally  settled.  He  is 
to  be  examined  on  oath  touching  the  payments  and  property 
and  effects,  not  in  any  one  stage  of  the  proceeding,  but  on 
the  accounting  on  the  settlement  or  the  final  settlement,  as 
the  case  presents  itself.  The  allowances  to  be  made  by  the 
surrogate  for  losses  is  to  be  made,  whether  settled  or  finally 
settled. 

[The  surrogate  here  goes  on  to  discuss  the  doctrine  that  no 
petition  or  citation  is  a  necessary  preliminary  to  the  granting 
of  aa  order  requiring  an  executor  to  render  an  account  of  his 
proceedings.  This  doctrine  of  the  surrogate,  is  not  now  the 
practice  of  the  Surrogates'  Courts,  and  the  contrary  is  estab- 
lished by  the  cases  of  Oratacap  v.  Phyfe  (1  Bari.  Gh.^  485), 
and  Westervelt  v.  Gregg  {Id.^  469).  lliis  part  of  the  surro- 
gate's opinion  is  ther^ore  omitted.] 

The  surrogate  has  not  the  jurisdiction  to  try  or  to  establish 
a  disputed  debt,  under  any  circumstances.  Such  jurisdiction 
is  exclusively  in  the  common-law  courts.  He  can  determine 
the  fact,  whether  the  debt  be  established  or  not.  It  is  part 
of  the  accounting,  whether  this  and  all  other  debts  have  been 
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established  by  judgment,  bj  admission  direetlj  made,  or  bj 
failure  to  dispute  or  reject  them,  and  is  one  of  the  most  im- 
portant questions  to  be  settled. 


Vvw  ToBX  OouSTT— HON.  ANTHONY  L.  ROBEBTSON,  Subbooats— 

#  Deoember,  1848. 

In  re  Vandervoort.* 

In  the  Matter  of  the  deoount  of  FEtBR  H.  Yandsbyoobt,  ex- 
ecutor qfWiuAAM  Vahdekvoobt,  deceased. 

The  ezeeator  10  acooontable  x)iil7  for  wbat  he  has  aotaally  reoeiTed  as  p«o- 
eeeds  of  aales ;  aod  where  real  estate,  subject  to  a  power  of  sale  bj  the 
executor,  has  been  sold  under  a  decree  of  a  Court  of  Chanoerj,  and  Ute 
proceeds  paid  over  to  the  heirs»  by  order  of  that  court,  the  executor  is 
not  bound  to  account  for  such  proceeds  in  the  Surrogate's  Court 

Where  a  wiU  creates  a  trust  of  the  rents  of  real  estate  for  the  benefit  of  a 
&mil7,  while  "  thej  ocnlinue  such/'  and  there  is  no  similar  trust  of  the 
proceeds  <3i  the  sale  of  such  lands,  under  a  power  contained  in  the  will, 
such  power,  though  not  limited  in  terms,  cannot  be  exercised  untU  the 
fiunilj  is  broken  up. 

At  common  law,  the  spiritual  courts  had  no  jurisdietion  i»v«r  real  estates 
its  proceeds ;  and  the  provisions  of  2  Bev,  Stat.,  110,  g  57,  and  LaiM  of 
1887,  536,  §  76,^giving  the  surrogate  power  in  such  csfles,— only  apply 
where  there  is  an  out-and-out  conversion,  and  not  where  a  mere  discre- 
tionaiy  power  to  sell  or  to  make  division  is  given. 

A  power  of  sale^  where  the  grantees  of  such  power  have  authority  to  make 
such  partition  as  they  deem  best,  is  not  an  imperative  power  or  an  out- 
and-out  conversion,  as  will  give  the  surrogate  jurisdiction. 

ITiough  a  power  to  sell,  for  the  purposes  of  distribution,  be  an  entire  conver- 
sion of  land  into  money;  yet,  if  one  of  the  distributees  die  bef(»e  actual 
lOon version,  the  conveiidon,  so  £ur  as  his  representatives  are  concerned,  is 
not  complete,  and  the  executor  is  accountable  for  the  proceeds  only  to  hii 
heir,  and  not  his  personal  representatives. 

A.  F.  SMrra,  far  AppUeant 
J.  L.  MAim,  opposed, 

•  Reported  in  7  -Y.  F.  Leg.  Obi,,  2S. 


KEW  YOBK  COUNTY,  DECEBCBES,  184&  871 

nr  BB  TAJfUDITOOBT. 

Thb  SmuBOOATE. — ^The  application  for  the  account  in  this 
matter,  is  made  by  the  administrator  of  Bobert  Braoe  Yav- 
dervoort,  a  son  of  the  t^tator.  The  applicant  claims  that  the 
surviving  executor,  who  is  cited  to  render  such  aooonnt, 
should  in  addition  to  his  account  of  personal  estaAe,  aocount 
for  the  rents,  and  the  proceeds  of  the  sale  of  lands.  To  this 
the  executor  objects:  1st,  that  the  land  having  been  aokl  by 
proceedings  in  Chancery,  in  tnvitumj  the  proceeds  were  paid 
over  to  the  heirs  of  Mr.  E.  B.  Yandervoort,  by  the  authority 
of  that  court,  and  he  has  nothing  to  account  for ;  2d,  that  the 
heirs,  and  not  the  personal  repres^itatives  of  the  deceased,  aoo 
alone  entitled  to  any  account;  8d,  that  this  court  has  mo 
jurisdiction  to  compel  an  account  of  the  rents  received  by 
him. 

As  to  ihe  first  point,  as  the  executor  can  only  be  made  ao- 
coantable  for  what  he  actually  received  as  proceeds  of  sales, 
he  undoubtedly  is  not  bound  to  account  for  moneys  paid  over 
by  the  Court  of  Chancery  to  the  heirs* 

The  second  and  third  points  will  be  found  to  depend  <m  the 
question,  whether  this  be  an  ^'^  (m^and'OiU^^  conversion  by 
^e  will,  as  will  be  seen  by  separately  considering  them. 
The  will  made  in  1836  devises  to  two  persons,  since  deceased, 
and  the  applicant's  intestate  (who  are  also  therein  appointed 
executors),  as  joint-tenants,  all  the  estate  of  the  testator 
upon  trust,  to  receive  the  rents  of  the  real,  to  collect  the  per* 
sonal,  and  out  of  such  moneys  to  pay  the  premiums  of  insur- 
ance, and  reasonable  amounts  for  the  maintenance  of  his 
family,  "  so  long  as  they  remain  as  such ;"  and  '^  on  the  further 
trust,  that  tliey  have  power  to  sell  every  part  of  his  real 
estate,"  and  dispose  of  the  consideration-money,  so  received 
for  the  sale,  towards  the  payment  of  incumbrances,  or  other- 
wise, at  their  discretion ;"  and  that  '^  all  moneys  coming  into 
their  hands,  up  to  the  period  of  the  settlement  of  his  estate, 
which  shall  remain  as  a  balance,  shall  be  distributed  and 
divided  to  and  among  his  children,  or  the  children  or  child 
cf  any  child  who  may  be  dead,  as  if  he  had  died  intestate." 
It  also  provided  that  the  executors  might,  from  time  to  time, 
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"  make  such  divisions,  exchanges,  and  dispositions  of  all  his 
real  estate  among  his  children,  as  might  be  beneficial  to  his 
estate."    The  present  executor  was  added  bj  a  codicil. 

The  first  question  that  arises  is,  whether  the  children  of 
the  deceased  intestate  take  as  heirs  of  their  father,  if  the 
estate  was  unconverted  at  the  time  of  his  death,  or  as  pur- 
chasers under  the  will ;  and  it  is  contended  by  the  executors, 
they  take  in  the  latter  capacity  under  the  clause,  '^chil- 
dren of  those  who  are  dead."  The  time  of  death  must,  of 
course,  depend  on  some  other  contingency,  and  the  only  pe- 
riod indicated  is  that  of  '^  the  settlement  of  the  estate ;"  and 
the  only  settlement  of  the  estate  pointed  out,  is  when  the 
"family"  cease  "to  remain  together  as  such."  UntH  that 
takes  place,  there  is  a  trust  of  rents  and  personal  estate  for 
their  support.  "No  provision  is  made  for  a  like  trust  of  the 
income  of  the  proceeds  of  the  sales  of  real  estate ;  it  is  not  to 
be  presumed  that  the  power  of  sale  was  to  be  exercised,  and 
the  proceeds  divided  among  the  parties  before  the  family 
separated.  Indeed,  as  its  suspension  would  depend  on  the 
parties  electing  to  keep  together  as  a  family,  it  would  plainly 
be  a  sensible  mode  of  producing  family  harmony  and  union, 
and  such  appears  to  have  been  the  testator's  object.  Even 
if,  therefore,  "  the  moneys  remaining  as  a  balance,"  be  not 
simply  that  portion  of  the  personal  property  which  remained 
unexpended  on  the  purpose  of  trust  (to  which  construction  I 
incline,  as  the  executors  are  afterwards  authorized  to  divide 
the  land  specifically),  the  children  of  those  who  were  dead 
when  the  family  broke  up,  would  take  as  purchasers,  and  be 
the  only  persons  entitled  to  demand  an  account.  If,  how- 
ever, the  sale  was  to  be  for  general  purposes  of  distribution, 
it  still  remains  to  be  examined  whether  the  property  de- 
scended to  the  children  as  real  estate,  or  passed  to  the  per- 
sonal representative  of  Bobert  B.  Yandervoort,  as  personal 
assets.  This,  as  the  property  was  not  actually  sold  by  the 
executors,  would  depend  on  the  question,  whether  the  con- 
version was  out  and  out. 

The  other  point  will  also  be  found  on  examination,  to  de- 
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pend  on  the  same  question.    At  common  law,  Bpiritnal  conrtg 
had  no  jurisdiction  over  the  payment  of  debts  at  all,  or  over 
real  estate  or  its  proceeds ;  land  not  being  subject  to  the  pay- 
ment of  certain  debts  at  all,  created  the  distinction  between 
legal  and  eqnitable  assets;  the  former  being  those  where 
preference  was  observed,  and  the  latter  where  the  proceeds 
were  brought  into  a  court  of  equity  and  distributed  equally 
among  all  the  creditors  of  the  testator.    (2  WiUiams  on  iSo- 
eeuiorsy  133.)     Spiritual  courts,  therefore,  never  had  any 
power  to  apply  the  proceeds  of  the  sale  of  real  estate  to  the 
payment  of  debts,  because  they  never  were  legal  assets ;  the 
dicta  to  the  contrary,  in  Bogert  v.  SerteU  (4  Jlillj  494),  and 
^Sioffff  V.  Jackscn  (1  N.  Y.  [1  Comst.'\^  208),  are  wholly  un- 
supported by  reason  or  authority,  and  were  not  necessary  to 
the  decision  of  those  cases ;  in  fact,  the  case  of  SiUc  v.  BrvM 
(1  Bro,  Ch,  G.y  188,  in  notes),  cited  in  the  former,  directly  con- 
tradicts it,  and  the  work  cited  in  the  latter  {Ram  on  As9eU\ 
in  a  subsequent  part  to  that  quoted  (p.  821),  states  that  the 
authoritieB  cited  in  the  former  part  have  since  been  over- 
turned by  subsequent  cases,  two  of  which  I  shall  now  exam- 
ine.   The  first  is  that  of  Clay  v.  WilUs  (1  Bam.  dk  Ore69.y 
364).    That  was  an  action  at  law  for  money  had  and  received ; 
the  plaintiffs  were  administrators  with  the  will  annexed ;  the 
defendant  was  an  executor  of  an  agent  of  two  executors 
under  the  will,  who  were  also  devisees  of  real  estate  in  trust 
to  sell  to  pay  debts ;  a  prior  mortgagee  had  sold  the  land 
after  the  testator's  death,  and  paid  over  the  surplus  of  pro- 
ceeds to  the  defendant's  intestate  as  agent  of  the  executors ; 
the  action  was  held  not  to^  be  maintainable,  because  the  as- 
sets were  equitable,  and  could  not  have  been  recovered  by 
the  original  executors  qtUt  executors.    The  second  is  that  of 
Barker  v.  May  (9  Bam.  <6  Oress.j  489)^    That  was  an  ap- 
plication for  a  prohibition  against  a  consistorial  court,  to 
prevent  its  taking  cognizance  of  a  claim  for  a  legacy  made 
by  a  legatee  against  a  devisee,  in  trust  to  sell  by  a  will 
which  gave  the  legacy,  and  in  which  the  proceeds  were  di- 
rected to  be  deemed  part  of  the  personal  estate,  to  pay  the 
Vol.  L— 18 
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legacy  in  qaeetion  and  other  legacies.  The  Ooort  of  King's 
Bench  granted  the  prohibition,  because  the  assets  were  equi- 
table ;  and  Lord  Tbntbbden  added,  that  the  direction  to  con- 
sider the  proceeds  personal  estate,  could  not  alter  their  l^al 
character.  Since  those  cases,  no  one  has  been  bold  enongh 
to  attempt  to  enforce  payment  of  debts  or  legacies  in  a  com- 
mon law  or  ecclesiastical  court,  out  of  the  proceeds  of  the 
sale  of  real  estate.  I  am,  therefore,  satisfied  that  I  have  no 
jurisdiction  over  these  proceeds  at  common  law. 

The  statute  of  1822  {Zmos  of  1822,  203,  §  3),  provided 
that  wherever  lands  were  sold  under  a  power  contained  in  a 
last  will,  the  same  might  be  distributed  by  a  surrogate ;  this 
converted  such  proceeds  into  legal  assets,  and  subjected  them 
to  preferences.  The  Bevised  Statutes,  in  1830,  changed  this 
phraseology,  and  inserted  the  word  ^^  (jrdetedj^  still  preserv- 
ing their  character  as  legal  a9sets,  by  the  Express  direction 
that  the  distribution  should  be  as  of  personal  property  in  the 
hands  of  an  administrator,  which  still  subjects  them  to  tbe 
priority  of  certain  debts.  (2  Rem.  Stat.j  110,  §  57.)  Subse- 
quently the  Legislature,  in  1837,  added  another  provision, 
that  the  proceeds  of  sales  made  in  pursuance  of  a  testamen- 
tary authority  might  be  brought  into  the  surrogate's  office 
for  distribution ;  but  it  was  made  equitable  assets  by  the  sub- 
siequent  clause  which  placed  them  on  a  footing  with  the  pro- 
ceeds of  real  estate  ordered  to  be  sold  by  the  surrogate  on  the 
application  of  creditors,  which  were  ratably  ^i^^^^ted. 
{Laws  of  1837,  536,  §  75.)  There  can  be  no  question  that 
the  statutes  of  1830  only  applied  to  cases  of  out-and-out  con- 
version ;  not  only  from  the  change  of  language  from  that  of 
the  old  statute,  and  the  legislative  interpretation  put  on  this 
section  by  the  act  of  1837,  but  also  from  the  fact  that  the 
immediately  preceding  section  speaks  both  of  the  cases  where 
lands  are  devised  to  be  sold,  and  where  they  are  ordered  by 
will  to  be  sold,  whereas  this  speaks  of  but  the  latter  only. 
The  case  of  Stagg  v.  Jackson  (1  N.  T.  [1  Gomet.\  206), 
under  the  equity  of  this  statute,  where  land  was  ordered  to 
be  sold,  has  held  that  rents,  which  are  to  form  a  common 
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fnnd  with  the  proceedB  of  the  Bale,  are  also  to  be  accounted 
for  before  the  surrogate  as  a  species  of  limited  conversioiiy 
overlooking  theefact,  that  assets  are  specifically  enumerated 
in  the  statute  (2  JRev.  Stat.^  82,  §  6),  which  was  not  urged  in 
the  Court  of  Appeals  on  the  argument,  although  the  revisers 
in  their  notes  declare,  in  that  enumeration,  their  object  to 
have  been  to  save  all  questions  as  to  what  constituted  assets. 

The  only  question  that  remains,  therefore,  is,  whether  the 
executors  were  not  allowed  by  the  will  any  discretion  as  to 
selling,  so  as  to  make  it  a  complete  conversion.  I  think, 
without  undertaking  positively  to  say,  that  their  power  of 
sale  was  intended  to  be  confined  to  paying  ofiT  incumbrances. 
The  power  to  make  divisions  without  sale,  if  they  deemed 
best,  takes  away  the  imperative  character  of  this  authority  to 
sell,  and  makes  it  alternative  to  sell  or  divide,  as  they  think 
proper,  and  does  not  order  them  to  sell  absolutely :  for  this 
reason,  I  think  this  case  does  not  come  within  the  statute, 
and  the  Surrogate's  Court  has  no  jurisdiction. 

There  is  also  another  ground  upon  which  I  think  the  pres- 
ent applicant  has  no  right  to  require  an  account.  Though  a 
power  to  sell  for  the  purposes  of  distribution  be  an  entire 
conversion  of  land  into  money,  yet  if  one  of  the  distributees 
die  before  actual  conversion,  the  conversion  so  far  as  his  rep- 
resentatives are  concerned  is  not  complete,  and  the  executor  is 
accountable  for  the  proceeds  only  to  his  heir  {Smith  v.  Olax- 
tariy  4  i£ad.y  486  ;  Bogert  v.  HerteU^  4  HiU^  494) ;  so  that  in 
this  <$ase  the  children  of  Mr.  K.  B.  Yandervoort,  not  his  ad- 
ministrators, would  be  the  proper  persons  to  require  an  ac- 
count, and  the  Court  of  Chancery  has  so  held,  and  ordered 
the  proceeds  paid  over  to  them. 

I  have  withheld,  as  unnecessary,  any  consideration  of  the 
question,  whether  this  executor  had  any  power  over  the  real 
estate,  as  the  codicil  only  gave  the  same  powers  and  interests 
to  him  as  if  he  were  nominated  an  executor  in  the  wilL 
Nominating  him  as  executor  would  not  give  him  the  power, 
and  the  power  is  given  to  the  parties  by  name  and  not  to 
execators  generally. 
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Upon  the  wholey  th^efore,  I  am  of  opinioB  tkat  I  hftre  no 
jurisdiction  over  real  estate  or  its  rents  in  this  matter,  and 
&at  if  I  had,  the  p^resent  applijcant  is  not  tly  proper  person 
to  claim  it ;  the  question  of  costs  as  to  this  claim  most  be 
diq>osed  of  in  the  final  decree. 


NXW  ToBK  Oovmrr— HON.  ANTHONY  L.  BOBEBTSON,  SuBBOftATB^ 

December,  1849. 

In  re  Place.* 

Ik  the  Matter  qf  the  cksooutUingoflSmJBos  'Plaoe,  adminie' 
tratar  de  bonis  non,  <6o.y  of  John  Adamsoh,  deeeaeed. 

An  adminifltmtor's  aeoDimt  ongbi  to  preeeat  dearly,  so  as  to  be  seen  at  a 
glance,  resalts^  in  leferenoe  to  wfaibh  the  decree  is  final,  bo  as  to  ena.ble 
the  court  readil/  to  make  the  abstract  regoired  by  law,  and  an  omissloii 
to  do  so  is  ground  of  l^gal  mi8iilcio& ;  bat  an  aeconnt  oaanot  be  ngeoted, 
merely  becanae  it  mingles  witili  statements  as  to  penonal  ptof^y, 
flIatementB  aa  to  the  proceeds  of  real  property.  ^ 

An  heiKat-law,  who,  upon  an  accounting  of  the  adminiatrator,  knowingly  re> 
oeivea  from  the  court  in  which  such  accounting  is  had,  a  certain  sum  as 
hia  diare  of  the  proceeds  of  land  sold  by  such  adndnistrBtor,  Is  estopped, 
in  equity,  from  denying  the  validity  of  the  sale. 

Thd  power  of  an  ezeoator  at  common  law  la  confined  to  personal  estate.  An 
esecator  has  power  over  real  estate,  raHone  offlcU,  in  three  cases  only. 
1.  Where  no  trustee  to  seU  is  named,  and  the  proceeds  of  land  sold  are 
to  pay  debts  and  l^gaeiee.  8.  In  cases  under  the  proTisicns  of  the  Be- 
Tised  Statutes  (9  B99.  Stat,  109,  §  56),  permitting  a  sale  bj  Hbsm  eseca- 
ton  alone  who  hare  proved  a  wilL  S.  In  cases  where  the  suiTivofahip 
of  a  naked  power  to  sell  is  in  question,  where  one  of  several  donees  of  it, 
also  made  executors,  remained. 

Where  an  executor  is  removed  by  a  surrogate,  the  person  succeeding  to  the 
admixdstration  is  not  chargeable  with  moneys  ooUeeted  by  the  fonser, 
or  the  ndoe  of  diatlels  to  whose  use  a  legatee  is  entitled  fi»  life  by  the 
wilL 

Statutory  provisions  conferring  on  administrators  with  the  Tfill  annexed  the 
right  of  exerdi^ng  powers  of  sale  given  to  executars-^-Btated. 

•  Beported  in  7  JJT.  F.  Leg.  Obi.,  317. 
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The  SuBBoeATB. — This  ie  an  application  to  enforce  an  ac- 
eonnt  by  an  administrator  with  the  will  annexed,  of  asBets 
left  nBadminifitered  by  a  former  execntor.  An  acconnt  has 
been  rendered  by  him,  to  which  several  objections  are  made 
by  the  applicant.  These  objections  may  be  reduced  to  three. 
J^^.  As  to  the  form  of  rendering  the  account  by  mixing 
p^vonal  and  real  estate  together.  Secondly.  That  the  ad- 
ministrator has  included  in  his  account  the  proceeds  of  cer- 
tain lands  belonging  to  the  testator,  sold  by  him  by  virtue  of 
a  power  given  in  a  will  to  the  executors  therein  named. 
Thirdly.  That  he  haa  not  accounted  for  assets  in  the  hands 
of  the  former  representative. 

As  to  the  first  objection. — ^If  the  statement  offered  as  an 
aeconnt  comprehended  a  full  detail  of  all  assets  received  and 
paid  out,  and  of  the  condition  of  the  estate,  I  do  not  know 
that  a  Surrogate's  Court,  not  being  a  court  of  record,  can 
lay  down  strict  rules  for  the  government  of  litigants  as  to 
the  form  of  presenting  their  rights ;  but  a  confused  and  mis- 
odlaneous  statement  must  always  be  looked  at  with  suspicion ; 
particularly  where  the  statute  itself  points  out  the  effect  of 
the  account  when  passed.  The  account  ought  to  present 
dearly,  so  as  to  be  seen  at  a  glance,  those  results  in  reference 
to  which  the  decree  is  final,  and  so  as  to  enable  the  court 
readily  to  make  the  abstract  required  by  law.  A  deviation 
from  established  practice  must  be  looked  upon  as  being  in- 
tended to  obscure  the  investigation,  and  therefore  the  pre- 
sumption must  be  against  tiieir  accuracy  in  weighing  evi- 
dence ;  but  I  do  not  know  that  I  have  the  power  to  reject 
accounts  simply  because  the  different  elements  are  intermin- 
^ed.    This  objection  I  must,  therefore,  overrule. 

In  reference  to  the  second  objection,  it  is  urged,  that  if  the 
administrator  witii  the  will  annexed  choose  to  become  respon- 
sible for  the  sum  inserted  as  the  price  of  the  lands,  the  heir 
cannot  be  prejudiced,  as  his  title  to  the  land,  if  any,  would 
r^nain  unimpeached.  But  I  apprehend  that  the  effect  of  a 
decree,  on  the  basis  of  admitting  this  item,  and  the  payment 
of  the  amount  to  the  next  of  kin,  would  be  precisely  the  same 
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thing  as  payment  directlj  by  the  administrator  of  the  pro- 
ceeds of  the  sale,  as  such,  to  tlie  heir,  and  that  the  latter  re- 
ceiving them  as  such  woald  be  estopped,  at  least  in  a  conrt 
of  equity,  from  denying  the  purchaser's  title  (  White  v.  Swainj 
8  Pick.^  866 ;  Jennisan  v.  Hapgood^  10  jW.,  77 ;  Hides  t. 
Crarn^  17  Yerm,^  449),  for,  by  not  objecting,  he  induces  the 
administrator  to  part  with  the  money.  It  is  therefore  incum- 
bent on  the  court  to  pass  upon  this  question  of  his  power  in 
a  proceeding  like  this,  where  both  parties  are  actors. 

It  becomes  necessaiy,  in  the  first  place,  to  consider  the 
power  of  an  executor,  as  such,  at  common  law.  That  power 
will  be  found  to  be  strictly  confined  to  the  personal  estate ; 
of  that  he  was  the  ^'  hwrea  nomvMxtwf^  the  residuary  legatee, 
after  payment  of  debts  and  legacies.  It  was  only  by  help 
of  a  supposed  claim  on  his  conscience,  by  words  of  trust  in 
the  will,  he  was  subjected  to  the  jurisdiction  of  ecclesiastical 
tribunals  as  trustee  for  the  next  of  kin.  Every  elementary 
writer,  even  the  most  modern,  defines  and  treats  him  as  such 
representative  of  personalty  alone.  Blackstone  entitles  him 
*^  the  person  to  whom  the  execution  of  a  last  will  and  testa* 
ment  of  personal  estate  by  the  testator's  appointment  is  coA- 
fided."  (2  Com.^  603;  see  Farrington  v.  KnighELyy  \  P. 
Wms.^  548,  549.)  As  far  back  as  ShepKerd^s  TauehstonSy  the 
only  things  described  as  assets  in  his  hands,  are  '^  goods,  chat* 
tel8)  actions,  and  commodities,"  all  being  personal.  This 
principle  is  adhered  to  and  taken  for  granted  in  all  existing 
statutes,  in  regard  to  the  duties,  powers,  and  control  over 
executors  and  administrators.  Letters  of  administration  are 
entitled  of  the  ^'  goods,  chattels,  and  credits,"  of  intestate  per* 
sons  (2  Sev.  Stat.^  73,  §  63),  which  in  subsequent  parts  of 
the  statute  are  considered  as  synonymous  with  assets.  Their 
power  to  commence  suits  is  confined  to  the  personalty.  (2 
Hev.  Stat.^  113,  §  8.)  The  inventory  which  is  to  be  filed,  is 
of  goods,  ^^  chattels,  and  credits  "  (2  Bev.  Stat.y  82,  §  2),  which 
are  termed  assets  in  the  enumeration  of  what  are  to  be  assets 
{Id.^  §  6),  and  in  one  section  (§  7),  the  distinction  between  an 
execator  and  a  devisee  is  marked.    The  final  account  which 
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is  to  be  rendered,  is  solely  of  personal  estate  (2  Rev.  Stat^ 
94,  §  65).  It  thus  appears  that  the  Legislature  had  distinctly 
in  view,  in  framing  the  statutes  as  to  executors  and  adminis* 
trators,  tlieir  limited  authority. 

"  But,"  as  an  excellent  writer  on  the  powers  of  executors 
observes  (2  WiRiams  on  Et,^  1033),  "there  are  besides 
Yarions  interests  frequently  forming  part  of  the  estate  of  an 
executor  or  administrator,  which  are  not  recognized  as  assets 
in  law,  and  which,  therefore,  if  administered  at  all,  muj^t  be 
administered  in  equity.  Ttiis  latter  portion  of  the  estate,  in 
the  hands  of  an  executor  or  administrator,  is  called  equitable 
assets,  in  contradistinction  to  the  former,  which  is  called 
legal  assets.  In  other  words,  legal  assets  are  such  as  are 
liable  to  debts  in  the  temporal  courts,  and  legacies  in  the 
spiritual,  by  the  course  of  law.  Equitable  assets  are  such  as 
are  liable  only  by  the  help  of  a  court  of  equity."  The  grand 
practical  distinction  to  suitors,  as  to  those  two  kinds  of  assets, 
was,  that  legal  assets  were  subject  to  preferences  among 
creditors,  while  the  other  we^e  distributable  equally;  this 
distinction  is  observed  in  the  only  cases  where,  by  statute, 
proceeds  of  lands  in  the  hands  of  an  executor  are  made 
amenable  to  the  jurisdiction  of  Surrogates'  Oourts.  Gen* 
erally,  the  assets  in  the  hands  of  an  executor  are  to  be  applied 
in  a  certain  order  of  priority  to  the  payment  of  debts.  (2 
Rev.  Stat.y  87,  §  27.)  If  a  will  orders  real  estate  to  be  sold 
to  pay  debts,  where  the  conversion  is  "  out-and-out,"  the  sur- 
rogate before  whom  it  is  proved,  has  jurisdiction  to  decree 
distribution ;  but  then  the  same  order  of  preference  as  to 
debts  is  to  be  observed  as  if  originally  personal  property. 
(2  Rev.  Stat.^  110,  §  57.)  But  in  case  of  a  sale  of  land  by 
order  of  the  surrogate  (2  Rev.  Stat.,  106,  §  88),  or  where  it  is 
merely  authorized  by  a  will  to  be  sold  by  executors  {Laws  of 
1887,  537,  §  75),  (which  is  discretionary),  the  proceeds  are  to 
be  divided  equally  among  all  creditors,  without  observing 
any  preference.  While  this  distinction  seems  to  have  been 
kept  in  view  by  the  framers  of  those  statutes,  they  seem  also 
to  have  considered  distinct  and  separate  provisions  necessary 
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to  give  a  Surrogate's  Oourt  jurisdiction  over  the  proceeds  of 
land.  This  latter  necessity  was  pointed  out  by  the  decisions 
which  settle  that  the  proceeds  of  land  sold  by  authority  of  a 
will  are  merely  equitable  assets.  {jOlay  y.  WHOm^  1  Bam.  <& 
Orsas.,  364 ;  Barker  v.  Mdj/j  9  Id.,  489.) 

The  statutory  provisions  referred  to,  make  the  distinction 
between  an  out-and-out  conversion  and  a  discretionary  au- 
thority, by  a  marked  difference  in  the  language.  In  addi* 
tion  to  this,  the  thre^  sections  relating  to  the  sale  of  real 
estate  under  an  authority  contained  in  a  will  (2  Bev.  StaL^ 
105,  §§  31,  32,  33),  use  only  the  word  <' executors;"  yet  in  all 
other  parts  of  the  statute,  where  a  duty  common  to  both  is 
spoken  of,  ^'  executors  and  administrators"  are  always  coupled 
together ;  taking  for  granted,  therefore,  that  such  power  can 
only  be  exercised  by  an  executor. 

From  these  considerations,  it  follows,  that  by  this  body  of 
statutory  law,  the  character  of  the  executor  and  his  peculiar 
trust  are  preserved.  The  court,  by  whom  he  is  appointed, 
and  who  has  jurisdiction  over  his  conduct,  is  confined  in  its 
exercise  to  personal  property.  Express  additional  jurisdic- 
tion is  conferred  on  it  only  in  specific  cases,  in  which  the 
distinction  between  the  trust  property  which  passes  into  his 
hands  as  trustee  or  as  executor  is  still  preserved.  In  giving 
such  additional  jurisdiction,  its  exercise  is  confined  in  terms 
to  the  original  trustee,  and  not  extended  to  any  substitute 
appointed^y  the  Surrogate's  Court.  And  lastly,  the  com- 
mission of  such  substitute  in  the  shape  of  letters  of  adminis- 
tration, is  simply  to  administer  "  goods,  chattels,  and  credits." 
(2  BefO,  Stat.^  73,  §  23.)  Provisions,  therefore,  for  conferring 
additional  powers  upon  the  administrator,  must  necessarily 
be  anomalous,  and  not  intended  to  be  subject  to  the  general 
provisions  of  the  statute,  and  can  derive  no  support  from  the 
general  scope  and  object  of  the  statute;  or  in  other  words, 
ought  to  be  strictly  construed. 

This  view  will  be  found  to  be  greatly  strengthened  by  a 
variety  of  other  provisions  in  the  statute,  which  would  render 
the  execution  of  a  power  of  sale  of  lands,  or  a  trust  to  sell 
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them  by  an  administrator  with  the  will  annexed,  miBchievoug 
in  tlie  eztriM&e.  First,  as  to  the  person  to  be  appointed ; 
8eoondly,  as  to  notice  of  the  prooeedings  to  the  parties  inter- 
ested ;  thirdly,  as  to  the  proof  of  the  will  as  far  as  It  relates 
to  lands ;  fourthly,  as  to  the  security ;  and  fifthly,  as  to  his 
acconnting.  A  court  of  equity  is  unrestrained  in  its  discre- 
tion as  to  the  person  to  be  selected  as  a  trustee;  and  relation- 
ship has  no  effect;  nay,  most  frequently  the  nearest  relatives 
are  the  object  of  the  trust,  or  cestma  que  truifj  particularly 
where  they  are  females,  such  as  wives,  children,  or  those  who 
are  children  of  the  same  parent  Yet  the  surrogate  has  no 
discretion,  unless  there  is  a  personal  objection,  but  must  ap- 
point the  widow  first,  and  then  the  next  of  kin  (2  JBev*  Stat^ 
71,  §  14) ;  and  not  unless  there  is  no  residuary  legatee,  or 
principal,  or  specific  legatee,  though  they  have  no  interest  in 
the  real  estate,  can  he  exercise  unUmit^  discretion  in  the 
appointment.  Secondly,  the  appointment  is  made  without 
notice  to  any  of  the  oMtuia  que  trust  (2  Beo.  StaLy  74,  §  27 ; 
76,  §85.)  Thirdly,  it 'is  not  prescribed  anywhere  that  any 
invoBtigation  shall  be  made  into  the  execution  of  the  will  as 
a  will  of  real  estate,  before  granting  letters  of  administration 
with  the  will  annexed ;  nay,  they  may  even  be  issued  on  a 
will  proved  abroad  as  a  will  of  personal  estate  only,  (2  JRw, 
Stat.^  70,  §  6.)  Of  what  avail  would  the  deed  of  such  an 
administrator  be?^  Lastly,  the  only  accounting  and  distribu- 
tion by  die  order  of  the  surrogate  prescribed,  is  of  personal 
estate  (2  Jiev.  Stat,^  95,  §  72),  except  that  under  the  two  sec- 
tions to  which  I  have  already  referred  (2  Rev.  StaLj  110, 
§  57;  LaiMqf  1687 J  537,  §  75),  which  are  in  terms  confined  to 
executors  strictly,  and  are  made  separate  objects  of  jurisdic- 
tion. Hay,  it  was  deemed  expedient  in  the  very  clause 
which  is  alone  relied  on  for  the  power  claimed,  to  add  the 
wordB  prohibitory  of  the  exercise  of  power,  the  qualifying 
words,  *'  as  such  executor."  (2  Bev.  StcU.^  71,  §  15.)  These 
lattOT,  of  course,  would  be  unnecessary,  if  there  were  no  dis- 
tinction in  the  powers  of  executor  and  devisee  in  trust. 
But  if  such  a  power  be  anywhere  given,  it  would  clash 
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with  the  powers  given  to  the  Court  of  Ohaxu^ery.  The  stat- 
ute in  regard  to  trusts  (1  Reo.  St(U,j  738,  §  55)  speaks  of  ex- 
ecutors, but  says  nothing  as  to  administrators  with  the  will 
annexed ;  and  that,  although  two  of  the  trusts  enumerated  are 
those  usually  discharged  by  executors.  It  also  provides  ex- 
pressly that  on  the  death  of  a  surviving  trustee,  the  trust  shall 
devolve  on  the  Court  of  Chancery,  and  be  executed  by  some 
person  appointed  by  it  for  the  purpose.  (1  Sev.  Stai.j 
7S0,  §  68.)  It  may  also  accept  a  resignation  of,  or  remove, 
a  trustee  and  appoint  a  new  one  (i^.,  §§  69,  70,  71) ;  which 
provisions  are  also  extended  to  powers  in  trust  {Id.,  734, 
§  102.)  It  does  not  require  much  imagination  to  suggest  ex* 
traordinary  conflicts  of  jurisdiction,  unless  the  Court  of 
Chancery  is  deprived  of  it  where  a  trust  is  attached  to  an  ap- 
pointment as  executor,  or  even  in  any  case  where  a  trust  is 
created  by  a  will ;  for,  clearly,  it  cannot  appoint  an  adminis- 
trator, which  power  is  exclusively  vested  in  the  Suirogates' 
Courts :  and  if  it  should  appoint  a  testamentary  trustee,  and 
the  surrogate  appoint  an  administrfvtor  with  the  will  an- 
nexed, whose  powers  are  to  predominate }  K  the  Court  of 
Chancery  removes  a  trustee,  it  may  appoint  a  new  one ;  does 
he  become  administrator  also?  No  one  can  believe,  when 
this  statute  was  drawn  and»  passed,  its  framers,  or  the  legisla- 
tive body  that  adopted  it,  dreamed  of  a  surrogate  appointing 
a  testamentary  trustee  of  lands. 

I  think  the  clause  of  the  statute  in  question  (2  H&o.  Stat,^ 
72,  §  22)  may,  after  this  examination  of  other  statutes  upon 
similar  subject-matters,  be  handled  without  any  danger  of 
giving  it  an  extended  signification  beyond  its  ordinary  inter- 
pretation, unless  too  plain  to  admit  of  doubt :  in  such  case, 
we  are  bound  to  think  the  lawmakers  had  some  object  in 
view  which  has  escaped  our  observation.  The  language, 
which  is  peculiar,  is  as  follows:  ^^The  administrators  with 
such  will  annexed  shall  have  the  rights  and  powers,  and  be 
subject  to  the  same  duties,  as  if  they  had  been  named  execu- 
tors in  such  will ;"  not,  "  the  persons  named  as  executors  in 
the  will,"  nor  even,  "  as  if  they  had  been  executors ;"  but 
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Biinplj,  as  '4f  they  had  been  named  execntore."    This  phrase- 
ology, "  being  named  executors,"  is  used  throughout  the  stat- 
ute ;  by  which  it  is  evidently  intended  to  convey  only  the 
idea  of  the  use  of  such  language  in  the  will  as  would  confer 
the  ordinaiy  powers  of  executors,  and  not  as  though  the 
names  of  the  administrators  were  to  be  considered  as  being 
Bubstitnted  in  the  will  in  the  place  of  the  persons  designated 
as  executors.    '^To  name  a  person  an  executor"  in  a  will,  gives 
him  certain  definite  powers  {Ood.  Orph.  Leg,^  2,  ch.  6,  §  1) ; 
and  if  he  has  any  other  powers,  it  must  be  by  some  other 
mode  than  naming  him  an  executor.    It  is  barely  possible 
that  the  words  of  this  statute  could  be  literally  complied 
with,  and  the  powers  of  a  devisee  in  trust  conferred  on  an 
administrator,  where  a  testator,  without  giving  the  ^mes  of 
his  testamentary  trustees  in  the  clause  devising  to  them, 
should  devise  lands  in  trust  to  the  parties  "  therein  named  as 
executors,"  and  should  afterwards  name  his  executors ;  but 
it  still  would  be  adverse  to  every  other  part  of  the  statute. 
In  this  phrase  the  langliage  is  slightly  varied  from  that  of 
the  statute  on  which  it  is  founded  (1  Rev.  Z.,  816,  §  21)^ 
where  it  is,  ^'  as  if  they  had  been  executors  named"  (or  desig- 
nated) ^^  in  the  will ;"  which  much  more  strongly  favors  this 
interpretation,  now  contended  for^  its  stress  being  not  on  the 
epithet  of  "  executors,"  but  as  if  their  names  had  been  in- 
serted in  the  will ;  yet  even  it  was  never  imagined  to  convey 
such  power.    Another  clause  (2  Rev.  Stat.^  71,  §  15)  is  called 
in  aid  of  the  suggested  interpretation,  which  prescribes  that 
'^  every  person  named  as  executor  in  the  will,  and  not  named 
as  such  in  the  letters  testamentary,  shall  have  no  power  as 
such  executor ;"  but  it  is  actually  adverse  to  it,  for  it  has  been 
.thought  necessary  to  add  in  it  the  words  ^^  as  such  executor" 
to  the  general  restriction, — implying,  of  course,  other  powers 
subsisting  in  him  besides  those  as  executor.    The  object  of 
this  provision  was  solely  to  change  the  law,  by  which  the 
admission  of  a  will  to  probate  gave  full  power  to  the  persons 
named  as  executors  in  it,  without  any  letters  testamentary. 
I  therefore  do  not  see  that  the  literal  interpretation  of  the 
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w<»cU  of  this  claase  requires  the  gift  to  administrators  of  all 
the  powers  of  a  devisee  in  trust,  as  assumed  in  the  case  of 
Egnrion  v.  CkmJdin  (25  Wend.^  936).  But  it  seems  to  be  vo^ 
posed  that  there  is  a  species  of  intermediate  interest  in  real 
estate  where  the  rights  of  a  personal  representative  and  a 
devisee  in  trust  do  not  clash ;  that  this  is  not  strielij  either 
assets  or  a  trust  estate,  but  the  executor  is  supposed  to  have 
control  over  it,  not  as  executor  strictly,  but  ^mrMe  offi^;^ 
that  expression  for  this  purpose  being  understood  to  mean 
his  office,  instead  of  being  his  mere  duty,  as  it  ought  to  be 
interpreted.  I  have  been  much  embarrassed  to  understand 
what  is  meant  by  this  interest ;  whether  it  means  powers  and 
trusts  given  by  a  will  to  the  executors  of  it,  not  by  name, 
but  designating  them  by  that  term,  or  whether  it  means  the 
gift  of  powers  to  discbarge  executors'  duties ;  that  is,  pay 
debts  and  legacies,  and  make  distribution.  It  is  to  be  re- 
membered that  a  devisee's  rights  are  complete  on  the  death  of 
the  testator ;  an  executor's,  not  until  after  probate.  The  proof 
of  a  will  before  the  surrogate  as  a  will  of  real  estate  is  only 
pTtma-fade  evidence  of  its  execution  (2  Rev.  Stat,^  58,  §  16)^ 
while  letters  of  administration  are  issued  on  its  proof  as  a 
will  of  personal  estate  only  (2  Rev.  Stat.^  69,  §  1).  So,  too,  if 
the  controversy  be  carried  on  in  different  courts,  a  will  might 
be  avoided  as  to  one  and  not  as  to  the  other  subject  of  its 
disposition.  I^ay,  the  will  might  not  dispose  of  a  particle  of 
personal  estate,  and  appoint  no  executor,  so  as  to  be  incapable 
of  being  proved  as  a  will  of  personal  estate ;  will  it  be  con- 
tended that  a  deviBee  in  trust  could  not  sell  without  probate! 
This  idea,  however,  of  an  executor's  powers  over  real  estate 
^virtute  ojioiij^'  may  be  traced  to  three  sources.  First, 
where  the  proceeds  of  lands  are  to  be  applied  to  the  payment 
of  debts  and  legacies,  which  are  the  duties  of  an  executor, 
and  no  trustee  to  sell  is  named,  it  is  presumed  to  have  been 
the  intent  of  the  testator  that  a  person  named  as  executor 
should  be  such  trustee.  {Sugd.  on  Paw.^  4  ed.,  174.)  Sec- 
ondly, under  the  statute  of  21  Henry  YIIL,  ch.  4,  substan- 
tially the  same  with  2  Rev.  Stat.^  109,  §  65,  passed  to 
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remedj  the  defect,  in  case  parties  do  not  take  upon  them  the 
execution  of  a  will  containing  a  power  to  sell;  in  that 
atatntey  the  worda  ^'  lands  willed  to  be  sold  b j  ezecators," 
deceased,  were  held  to  include  devises  to  executors  to  sell 
(Cb.  LiU.^  II89  a) ;  but  that  interpretation  was  limited  to  cases 
where  the  devisees  were  executors  to  an  estate  given  to  them 
n$  tfueutorsj  or  to  enable  them  to  make  distribution,  {Denio 
V.  Judge^  11  Ea&ty  288 ;  Bamfa/rU  v.  Otemfidd,  Oro.  JElia.^ 
80.)  Thirdly,  in  eases  where  the  survivorship  of  a  naked 
jpower  was  in  question,  where  one  of  the  several  donees  of  it 
who  were  also  made  executors,  remained :  there,  where  the 
pewer  was  given  to  the  parties  by  name,  and  not  to  the  ex- 
eoutors^  its  surviving  was  doubted.  {Sugd*  on  Pow.^  167, 
4  ed.)  It  is  only  in  these  three  classes  of  cases,  and  either  in 
reference  to  the  person  who  was  to  take,  or  the  character  of 
the  pover,  or  its  survivorship,  that  the  question  can  arise  of 
taking  a  power  not  ^'  virthUe^^  but  '<  ratione  officii  ;^  that  is, 
not  by  force  of  having  the  duties  of  an  executor  to  perform, 
bat  by  reason  of  being  an  executor.  {Co.  JjiU.j  118,  a ;  Sugd. 
011  Pow.j  mpra.)  After  a  diligent  investigation  of  all  the 
cases,  I  have  been  unable  to  find  any  other  in  which  the  fact 
sf  being  clothed  with  the  powers  of  an  executor  has  any 
effect  upon  a  power  over  land.  I  do  not,  therefore,  perceive 
how  any  of  these  principles  can  have  the  effect  of  vesting  an 
administrator  with  a  power  of  sale  of  lands. 

But  It  may  be  wondered  how  so  apparently  sweeping  a 
|tfovisioii  crept  into  the  statute.  If  we  trace  it  to  its  source, 
it  will  be  found  to  have  originated  in  a  statute  whose  object 
was  not  to  prescribe  the  powers  of  those  who  were  to  distrib- 
ute,  but  the  rights  of  the  distributees,  and  formed  an  isolated 
provision  in  the  English  statute  of  distribution  (2  JSd. 
SM.J  896,  §  9),  from  which  it  passed  into  the  revision  of  the 
laws  of  this  State,  in  1787  (1  Oreenl.  Z.,  868,  §  16),  directing 
the  will  of  a  testator  to  be  observed,  even  where  there  was 
aa  administrator.  In  laws  passed  in  1801  (1  Bev,  Z.,  541, 
I M),  whose  title*  did  act  have  the  slightest  reference  to  real 
estate,  and  only  prescribed  the  duties  of  executors,  was  added 
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the  provision  that  the  act  should  extend  to  administrators 
with  the  will  annexed,  with  the  view  of  preventing  unneces- 
sary repetition  in  the  body  of  the  act,  when  executors  were 
spoken  of;  with  this  view  also  it  was  transferred  to  the  stat- 
utes of  1813  (1  liev.  Z.y  316,  §  21),  from  which  it  was  adopted 
in  the  Revised  Statutes.  In  none  of  the  periods  of  existence 
of  those  statutes  was  the  power  ever  sustained,  although  the 
want  of  any  concurrent  provisions  inconsistent  with  such 
interpretation  might  have  rendered  it  much  more  plausible 
than  under  the  present  statute. 

With  this  mass  of  concurring  testimony,  I  am  constrained 
to  decide  according  to  the  opinion  of  the  Supreme  Court  in 
Oonklin  v.  Egerton  (21  Wend.y  432),  that  the  administrator 
with  the  will  annexed  cannot  exercise  a  power  of  sale  con- 
tained in  a  will,  though  some  judges  of  the  court  above, 
on  an  appeal  t^ken  in  that  case  (25  Id.^  225),  seem  to 
have  come  to  a  summary  conclusion  to  the  contrary.  Their 
views  are  mere  obiter  dicta^  as  the  decision  was  put  on  other 
grounds :  for  neither  is  the  language  as  broad  as  they  seem 
to  suppose,  as  I  .think  I  have  shown ;  nor  is  the  inconvenience 
of  appointing  a  testamentary  trustee  by  the  Court  of  Chan- 
cery greater  than  that  of  appointing  any  other  trustee ;  and 
the  section  to  which  I  have  already  referred  (2  JRev.  Stat.^  71, 
§  15),  on  which  so  much  stress  is  laid,  only  prohibits  powers 
"  as  executor,^^  and  not  generally ;  and  it  may  be  more  ration- 
ally doubted  whether  the  appointment  of  an  administrator, 
the  mere  representative  of  personal  estate,  at  all  affects  trusts 
or  powers  created  by  devise,  than  whether  he  acquires  control 
over  them. 

■       

For  these  reasons,  I  must  hold  the  sale  of  lands  by  the  ad- 
ministrator with  the  will  annexed  void,  and  the  proceeds 
thereof,  as  well  as  the  rent  of  the  land,  must  be  excluded 
from  the  accounts,  as  well  as  all  moneys  paid  out  on  account 
of  the  real  estate. 

In  regard  to  the  third  objection  to  this  account,  as  to  the 
omission  to  charge  the  administrator  with  money  or  property 
in  the  hands  of  the  executor,  he  is  not  chargeable  with  any 


NEW  YORK  COUNTY,  NOVEMBER.  185a  887 

WSBUBTAH  UJMlVJfiBflnr,  BTO.  9.  TROT  00HFBBIBNC3B  ACADBMT. 

moneys  collected  by  that  execator,  for  which  the  parties  have 
their  remedy  against  his  representatives,  but  only  with  sach 
assets  as  came  specifically  into  his  hands  or  were  lost  by 
his  neglect  So,  too,  he  is  not  chargeable  with  the  value  of 
any  chattels  in  the  nse  of  which  a  life-estate  is  given  to  the 
widow  of  the  testator,  or  any  other  person ;  the  parties  in  re- 
mainder having  their  remedy,  in  case  of  danger,  by  requiring 
security. 

The  account  must,  therefore,  be  referred  to  an  anditor  with 
the  usual  powers,  who  is  to  amend  it  by  excluding  therefrom 
all  charges  for  the  proceeds  of  real  estate  sold,  or  any 
payments  or  expenditures  on  account  of  real  estate,  and  is 
only  to  charge  against  the  administrator  moneys  lost  by  his 
negligence,  or  the  value  of  any  articles  left  in  the  hands  of  a 
legatee  who  had  a  life-estate  therein. 


Nxw  ToBK  OofUHTT— HON.  EDWARD.  G.  WEST,  Bubsooais— 

November,  1868. 

The  Weslbyan  Ui^ivebsity,  etc.  v.  The  Troy  Con- 
ference Academy. 

In  the  Matter  of  the  Last  WtU  and  Testament  (jf  Lucsbtia 

Van  Pelt. 

The  teetftlriz  died  Febmaiy  6, 1856,  and  among  other  legiudes  in  her  viH, 
■he  bequeathed  a  certain  Bom  to  the  Troy  Conlbrenoe  Academy,  at  West 
Ponltney,  Vermont.  On  the  12th  day  of  January,  1857,  the  tnutoes  of 
the  academy  ezecated  a  lease  to  a  private  indiyidnal  for  nine  hundred 
and  ninety-nine  years,  at  a  nominal  rent,  It  being  fully  provided  that 
the  leweo  should  "carry  on  the  school  ccmtemplated  by  and  in  the  char- 
ter, or  acts  incorporating  the  same,  aocording  to  all  the  oondltiona  of 
said  acts  of  incorporation." 

Held,  that  the  legacy  became  vested  in  the  academy  on  the  death  of 
the  testatrix ;  and  whether  the  subsequent  execution  of  the  lease  oper- 
ated to  dissolve  the  corporation  or  not»  the  fret  of  such  previous  vesting 
contrnUed  the  course  of  the  lega<7  and  entitled  the  academy  thereto^ 
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E.  L.  Fakgheb,  for  ih/b  ReHduary  LegaUea, 

L  A  foreign  corporation  must  prove  its  corporate  exist- 
ence and  neer ;  an  exemplification  of  its  charter  and  proof 
of  user  are  requisite.  {WUUams  v.  £ank  of  MiehiguT^  7 
Wmd.y  639.) 

n.  A  corporation  has  no  other  powers  than  such  as  are 
specifically  granted,  or  are  necessary  to  carry  into  effect  the 
powers  expressly  granted.  {People  v.  Utioa  Ins.  Co,^  15 
Johns.j  358.) 

m.  A  corporation  may  be  dissolved  by  a  surrender  of  its 
corporate  rights  {Slee  v.  Bloom^  19  Johns.^  456);  and  if  a 
corporation  suffer  acts  to  be  done  which  destroy  the  end  and 
object  for  which  it  was  instituted,  it  is  equivalent  to  a  sur- 
render of  its  rights.  {Tb. ;  2  Beo.  Btat.^  463,  §  38.)  So  "  if 
it  suspends  its  ordinary  business."  {People  v.  Bank  of  Hvd- 
eonj  6  Cow.j  217,  220.)  The  rule  adopted  in  all  the  cases 
which  have  occurred  on  this  question  seems  to  have  been 
this :  that  where  the  effect  of  the  surrender  is  to  destroy  the 
end  for  which  the  corporation  or  the  corporate  capacity  was 
instituted,  the  corporation  or  the  corporate  capacity  is  itselt 
destroyed.    (2  Kyd  on  Corp^  467.) 

lY.  In  all  gifts  to  a  corporation,  a  charitable  use  is  im- 
plied. Such  gifts,  which  do  not  fall  within  the  legal  notion 
of  charity,  are  void.  {Owens  v.  Missionary  Soc.  ofM.  E,  Ch,^ 
14  N.  T.  [4  Kem.l,  880,  410.) 

WnxiAH  P.  OBAMSXBA,for  ih€  Troy  Cofnfertwt  AMdmniy, 

I.  The  bequest  should  be  paid  over  to  the  Troy  Conference 
Academy,  unless  the  residuary  legatee  shows,  1st,  that  the 
bequest  is  invalid ;  or  2d,  that  the  legatee  is  incompetent  to 
take.  The  validity  of  the  bequest  itself  not  admitting  of  any 
question,  it  is  sought  to  defeat  the  same  by  showing  that  the 
legatee  has  become  incompetent  to  take.  That  incompetency 
is  predicated  of  the  fact  that  the  legatee  has  executed  a  lease 
of  property  belonging  to  it  for  nine  hundred  and  ninety-nine 
yeazB. 


NEW  YORK  COUNTY,  NOVEMBEB,  1868.  269 

WK8LSTAH  UMIVABBXTT  «.  TROT  OONFERENOB  ACADBMT. 

II.  The  chief  question  that  arises  is,  whether  the  execution 
of  the  lease  referred  to  has  worked  a  dissolution  of  corporate 
existence.  In  this  case,  a  dissolution  can  only  be  pretended 
to  arise  out  of  either  surrender  or  foTfeiture.  It  is  not 
claimed  that  there  has  been  a  technical  surrender  and  ac- 
ceptance, nor  that  there  has  been  a  dissolution  judicially  de- 
clared upon  proceedings  \>j  quo  warranto  or  scire  faciaa — 
all  which  are  necessary  to  constitute  surrender  or  forfeiture. 
{Code,  §  429.) 

III.  The  lease  in  question  was  executed  January  12fh,  1857, 
while  the  will  was  made  in  1852,  and  the  testatrix  died  in 
1856.  The  lease  disposes  .of  a  specified  portion  of  the  cor- 
poration's property,  and  assumes  to  pass  nothing  more.  It 
undertakes  to  confer  none  of  its  franchises.  It  was  expressly 
executed  for  the  purpose  of  carrying  on  the  institution  estab- 
hshed  by  the  charter,  and  nowhere  contemplates  the  aban- 
donment or  surrender  or  transfer  of  a  single  franchise.  The 
utmost  that  can  be  said  is,  that  the  corporation  has  disposed 
of  a  certain  portion  of  its  property  to  pay  its  debts.  The 
literary  institution  established  by  the  charter  remains.  The 
trustees  continue  to  be  appointed  by  the  Troy  Annual  Con- 
ference of  the  Methodist  Episcopal  Church,  and  constitute 
"a  body  corporate  and  politic,"  as  declared  by  the  charter. 

IV.  The  charter  does  not  require  the  corporation  to  pos- 
sess the  property  in  question.  Unless,  therefore,  this  act  of 
disposing  of  a  certain  portion  of  its  property  to  pay  its  debts 
has  worked  a  dissolution  of  its  corporate  existence,  there  is 
no  reason  why  this  legacy  should  not  be  decreed  to  be  paid 
over  to  it. 

V.  Admitting  that  the  lease  could  not  be  lawfully  ex- 
eented,  still,  that  does  not  of  itself,  even  though  it  should  be 
cause  of  forfeiture,  work  a  dissolution.  (2  KenC%  Com.^  359| 
and  cases  cited ;  Conn.  <Sk  P.  River  H.  R. .  Co.  v.  BaUyj  24 

Vemumt^  466 ;  Brandon  Iron  Works  v.  Gleasony  Id.,  228.) 

But  beyond  all  question,  the  corporation  had  full  power  to 

make  the  lease.    {AngeU  dkA.on  Corp.,  170.)    In  De  Ruy- 

tet  V.  8t.  Petei^s  Church  (8  iT.   T.  [8  Owtm^.])  288),  the 
Vol.  L— 19 
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Conrt  of  Appeals  held  that  "  the  power  of  a  corporation  to 
assign  its  property  in  trust  for  the  payment  of  its  debts  can- 
not at  this  day  be  doubted.  It  has  been  settled  law,  not  only 
in  this  State  but  in  other  States." 

YI.  A  corporation  may  sell  all  its  property,  and  still  re- 
main a  corporation.  (2  KenPa  Com,j  359.)  ^'  It  does  not  fol- 
low that  a  corporation  is  dissolved  by  the  sale  of  its  visible 
and  tangible  property  for  the  payment  of  its  debts,  and  bj 
the  temporary  suspension  of  its  business,  so  long  as  it  has  the 
moral  and  legal  capacity  to  increase  its  subscriptions,  call  in 
more  capital,  and  resume  its  business."  {Btinckerhoff  v. 
Brovm^  7  Johns.  Ch.j  217 ;  JKickles  v.  Rochester  City  BanJcj 
11  Paige^  118 ;  l^ate  v.  Ba/nk  of  Maryland^  6  OiU  <6  John^ 
205  ;  Boston  Glass  Mantfactory  v.  Langdon^  24  Pick,^  49  ; 
State  V.  Rives^  5  Ireddl  [N.  CI],  809 ;  Brandon  Iron  Works 
V.  Gleason,  24  Verm.,  228.) 

YII.  But  a  reference  to  the  respective  dates  of  the  will, 
the  death  of  the  testatrix,  and  the  execution  of  the  lease, 
shows  that  the  legacy  vested  in  the  Troy  Conference  Acad- 
emy before  the  execution  of  the  lease,  which  is  the  alleged 
ground  of  the  surrender. 

VIII.  To  deprive  the  Troy  Conference  Academy  of  this 
bequest  would  defeat  the  manifest  intention  of  the  will.  The 
same  institution  remains,  unchanged  in  every  particular,  and 
still  promoting  every  object  for  which  it  was  originally  char- 
tered. 

J.  A.  Mafbs,  f<yr  (he  Sxecuton, 

Thr  Surrooatr. — ^The  testatrix,  Mrs.  Lucretia  Yan  Pelt, 
by  her  will  makes  fifteen  bequests,  the  largest  number  to 
religious  societies,  and  bequeaths  the  residue  of  her  estate, 
real  and  personal,  to  "The  Wesleyan  University  of  Mid- 
dletown,  Connecticut,"  and  to  "The  New  York  Annual  Con- 
ference of  the  Methodist  Episcopal  Church."  These  societies 
are  of  the  number  taking  general  legacies ;  the  testatrix  di- 
recting one  thousand  dollars  to  be  paid  to  the  former,  and 
fourteen  hundred  dollars  to  the  latter.    All  the  legacies  have 


HfEW  YOBE  OOUNTT,  NOVEMBER^  1858.  291 

wBflouKTAH  uravBunnr  «.  tbot  oaswmaMHCE  aoadbht. 

■  '        '         ■  "  ji 

been  promptly  paid  by  the  executors,  except  the  one  under 
consideration. 

The  legacy  in  dispute  is  to  ^^  The  Troy  Conference  Acade- 
my/' located  at  West  Poultney,  in  the  State  of  Yermont. 
The  ground  taken  by  the  residuary  legatees,  the  two  religious 
societies  abofe  mentioned,  is,  that  the  charter  of  the  Vermont 
academy  has  been  surrendered  in  consequence  of  non-user. 
This  academy  became  embarrassed,  and  the  trustees,  in  order 
to  free  the  same  of  debt,  for  a  certain  consideration,  executed 
a  lease  to  a  private  individual  for  nine  hundred  and  ninety- 
Dine  years,  at  a  nominal  rent,  it  being  fully  provided  that 
during  the  term  this  individual  should  '^  carry  on  the  school 
contemplated  by,  and  in  the  charter  or  acts  incorporating 
the  same,  according  to  all  the  conditions  of  said  act  of  incor- 
poration." The  lease  appears  to  have  been  drawn  with 
great  care ;  and  after  a  number  of  recitals  and  covenantSi 
provides  that  if  the  lessee  shall  fail  to  perform  any  of  the  con- 
ditions or  covenants,  the  corporation  shaHre-enter :  it  is  also 
provided  that  the  lease  shall  not  become  valid  until  it  re- 
ceives "  the  approval  and  sanction  of  the  Troy  Annual  Con- 
ference of  the  Methodist  Episcopal  Church."  It  is  not  in 
evidence  that  this  approval  and  sanction  have  ever  been  ob- 
tained. The  execution  or  this  lease  is  the  sole  ground  urged 
of  surrender  by  reason  of  non-user. 

Two  or  three  dates,  however,  will  dispose  of  the  case.  The 
charter  of  the  academy  was  granted  by  the  Legislature  of 
Vermont,  on  the  26th  day  of  October,  1834.  The  testatrix 
died  February  6th,  1856. 

Letters  testamentary  were  granted  on  the  7th  day  of  April, 
1856.  After  a  long  negotiation,  the  lease  above  referred  to 
was  executed.  It  bears  date  12th  of  January,  1857,  and  was 
recorded  ou  the  thirteenth  of  that  month. 

These  dates  show  that  the  legacy  became  actually  vested, 
beyond  all  possible  dispute,  in  this  academy,  nine  months 
before  the  alleged  surrender  of  their  charter.  If  this  legacy 
bad  been  to  an  individual,  it  would  have  gone,  in  the  event 
of  death,  after  vesting,  to  his  executors  and  administrators* 
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The  charter  of  the  aoademy  allowing  it,  as  it  does,  to  receiye 
legacies,  &c.,  in  what  respect  can  the  case  be  made  to  differ 
from  that  of  ap  individual  t  What  has  the  surrender  of  its 
charter,  by  reason  of  non*nser,  to  do  with  the  matter,  when 
that  surrender,  if  it  ever  occurred,  occurred  nine  months 
after  the  legacy  had  been  vested? 

The  case  is  therefore  disposed  of  npon  the  above  grounds; 
but  if  it  appeared  necessary  to  consider  the  question  of  sur- 
render, I  ^ould  decide,  without  a  moment's  hesitation,  that 
no  body  of  men  could  have  taken  more  precautions  than  the 
trustees  of  the  Troy  Conference  Academy  to  shut  out  the 
possibility  of  an  inference  that  they  intended  to  surrender 
the  charter  of  this  institution  by  the  execution  of  the  lease. 
In  fact,  the  lease  is  nothing  more  nor  less  than  a  contract  to 
carry  out  the  charter.  How  can  that  be  said  to  be  a  sur- 
render ? 

The  legacy  must  be  paid,  with  interest  from  the  6th  day 
of  February,  1857.  The  costs  to  be  paid  by  the  estate,  wiUi 
a  counsel-fee,  to  be  settled  by  the  surrogate,  to  the  counsel 
for  the  academy. 


KiKOB  CSouNTT— HON.  B06WELL  C  BRAINABD,  SuBBOGAfn-Jsaiiaiy, 

ia59. 

Kearney  v.  The  Broobxyn  Industrial  School  As- 
sociation AND  Home  for  Destttute  Children. 

Wliere  a  ftitlier,  hy  an  inBtnunent  in  writing,  snnendered  hia  inbnt  cihfldren 
to  the  coatodj  of  a  charitable  instittitiaa,  with  the  powers  and  salject 
to  the  piovSaions  contained  in  ita  act  of  Inoorpomiion^-^tfM,  that  noi- 
withatanding  soch  Bonender,  the  Biirro|;ate  may  i^ppotot  a  genenl  guar* 
dian  of  the  children.  The  obligations  of  such  a  guardian  are  not  inoon- 
aistent  with  the  guardiandiip  which  the  institution  maj  claim  under 
the  act  of  Its  incorporation. 

John  Laffin  died  December  17th,  1858,  intestate,  leading 
two  children :  Catharine,  aged  about  fire,  and  Mary  Ann, 


;• 
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about  three  years  of  age,  and  no  widow.  December  ISth, 
1858,  he  ezecated  and  delivered  an  instrnment  in  writing,  as 
folio  wb: 

^*  I,  John  Laffin,  of  the  city  of  Brooklyn,  father  of  Catha- 
rine or  Kate,  and  Mary  Ann  Josephine  Laffin,  do  commit 
and  surrender  said  children'to  the  care  and  management  of 
the  Brooklyn  Industrial  School  Association  ahd  Home  for 
Destitute  Children,  with  the  powers  and  subject  to  the  pro- 
Tisions  contained  in  the  act  incorporating  the  said  Association 
and  Home. 

"Dated,  Brooklyn,  Dec.  18th,  1858.  his 

JOHK  X  LAFFINy 

^^  Witness,  AsnirB  Ejhbbrlt.  mark. 

"Witness,  Susan  C.  Smtth." 

The  following  was  written  on  the  margin:  "Catharine 
Laffin,'bom  26th  October,  1853.  Mary  Ann  Josephine  Laf- 
fin, 1)orn  19th  October,  1855." 

The  children  remained  with  their  father  until  his  death, 
when  they  were  taken  by  the  Brooklyn  Industrial  School 
Association. 

On  the  22d  of  December,  1858,  Thomas  Kearney,  the  ma- 
ternal grandfather  of  said  children,  presented  a  petition  to 
the  surrogate,  asking  to  be  appointed  guardian  of  the  persons 
and  estates  of  said  children.  Notice  of  hearing  was  served 
on  James  Laffin,  an  uncle,  and  Ann  Kolan,  an  aunt  of  said 
minors,  on  their  father's  side.  The  Brooklyn  Industrial 
School  Association  and  Home  for  Destitute  Children,  filed 
an  affidavit  proving  the  execution  of  said  surrender,  and 
claimed  that  the  surrogate  had  no  jurisdiction  to  appoint  a 
guardian  for  said  minors,  by  reason  of  the  surrender. 

After  the  decision  of  the  surrogate  that  he  had  jurisdiction, 
an  application  was  filed  by  James  Laffin  to  be  appointed 
guardian  of  said  minor  children. 

JoHH  Gbbbhwood,  far  PMi<mer. 

JasB  C.  Skith,  far  the  ConMtanU  emdfar  Leigk^ 
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Thb  Subbooate. — ^These  children  are  daughters  of  John 
Laffin,  who  died  in  Brooklyn,  on  or  about  Dec.  16th,  1858, 
leaving  no  property. 

Their  mother  died  in  March,  1858.  One  of  the  children  ia 
about  five  years  of  age,  the  other  is  about  three  years.  They 
have  no  brothers  or  sisters,  and  k  does  not  appear  that  their 
grandfather,  on  their  father's  side,  is  living. 

DuriDg  his  last  illness,  and  just  previous  to  his  death,  their 
father  signed  a  writing,  by  making  his  mark  in  the  presence 
of  witnesses,  committing  these  children  to  the  care  and  man- 
agement of  the  Brooklyn  Industrial  School  Association  and 
Home  for  Destitute  Children,  a  corporation  organized  by  an 
act  of  the  Legislature,  passed  in  1857.  This  association  now 
has  the  custody  of  the  children. 

Mr.  Thomas  Kearney,  the  grandfather  of  the  children  on 
the  mother's  side,  makes  application  to  this  court  to^be  ap- 
pointed guardian  of  the  children.  The  appointment  of  E^ar- 
ney  was  first  objected  to  on  tiie  ground  that  the  Brooklyn 
Industrial  School  Association,  having  the  custody  of  the  chil- 
dren by  the  consent  of  the  father  given  in  writing,  they  were, 
under  their  act  of  incorporation,  the  legal  guardians  of  the 
children,  and  that  the  surrogate  had  no  jurisdiction  to  ap- 
point a  guardian. 

This  objection  was  overruled,  on  the  ground  that  there 
was  nothing  in  the  said  act  inconsistent  with  the  provisions 
of  the  Bevised  Statutes  under  which  application  had  been 
made  for  lettei-s  of  guardianship,  and  that  under  the  provi- 
sions of  the  statutes,  the  surrogate  was  bound,  on  application, 
to  appoint  some  suitable  person  as  guardian  of  the  children. 

Mr.  Kearney  was  then  objected  to  as  being  an  unsuitable 
person,  and  James  LaflSn,  an  uncl^  of  the  children,  made  ap- 
plication to  be  appointed  guardian. 

The  appointment  of  Mr.  Laffin  was  also  objected  to  as 
being  an  unsuitable  person,  possessing  no  means  to  provide 
for  the  children,  and  testimony  was  taken  as  to  the  character 
and  circumstances  of  both  applicants. 

From  this  testimony  it  appears,  that  Mr.  Kearney  has  a 
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place  of  bnsinesB  in  the  basement  of  honse  No.  176  York- 
street,  at  which  place  he  resides  with  his  wife ;  that  he  makes 
and  sells  boots  and  shoes,  and  that  the  receipts  from  his 
business  average  $10  per  week ;  that  he  has  some  money  laid 
aside,  and  that  he  is  able  and  willing  to  take  the  charge  of 
the  children. 

It  also  appears  that  the  children  resided  mach  with  Mr. 
Kearney  during  the  lifetime  of  their  parents,  and  that  he  as- 
sisted both  the  motlier  and  father  in  their  lifetime,  because 
the  father  was  sickly,  and  that  he  purchased  a  place  of  burial 
for  the  wife  and  another  child  of  John  Laffin. 

It  seems,  also,  that  Kearney,  in  October  last,  took  these 
children  to  his  home  from  the  poorhouse,  at  which  place  they 
had  been  placed  by  their  father  and  James  Laffin,  because 
they  were  unable  to  support  them  for  want  of  work. 

James  Laffin,  who  asks  to  be  appointed  guardian  of  the 
children,  is,  it  appears,  a  young  man,  about  twenty-three 
years  of  age,  a  vamisher  by  trade,  and  unmarried.  He  re- 
sides with  his  sister  in  the  upper  part  of  a  rear  house,  known 
as  No.  Ill  Concord-street.  His  means  for  providing  for  the 
children  appear  from  the  testimony  to  be  precarious,  depend- 
ing upon  whether  he  gets  work  as  a  vamisher.  During  the 
last  fall,  the  father,  James,  and  their  sister,  living  together, 
could  not  support  the  children,  and  for  this  reason  placed 
theni  in  the  almshouse  at  Flatbush. 

So  far  as  regards  any  expressed  wishes  on  the  part  of  John 
Laffin,  relative  to  the  care  and  custody  of  the  children  after 
his  decease,  there  appears  little  in  the  testimony  which  would 
favor  the  appointment  of  one  of  the  applicants  in  preference 
to  the  other.  It  seems,  at  one  time  he  determined  to  give 
them  to  their  grandfather,  Mr.  Kearney;  and  afterwards 
said  he  did  not  want  them  at  Mr.  Kearney's  so  long  as  he 
was  able  to  take  care  of  them.  At  another  time  he  wished 
Jamee  and  his  sister  to  take  care  of  them ;  and  during  his 
last  illness,  when  asked  by  one  of  the  ladies  of  the  Industrial 
School  Association,  what  provision  he  had  made  for  his  chil- 
dren, he  said  that  he  intended  to  leave  them  with  his  brother 
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and  sifiter.  Bat  afterwards,  when  the  character  of  the  School 
and  Home  was  explained  to  him,  he  determined  to  give  them 
into  the  charge  of  that  institution,  and  signed  a  paper  to  that 
effect.  His  la^  expressed  wish  in  relation  to  the  children 
appears  to  have  been,  that  the  said  institntion  should  have 
charge  of  the  child;ren. 

Mr.  Laffin  was  poor  and  sick.  It  was  natural  that  he 
should  be  anxious  for  the  welfare  of  his  children.  Their 
grandfather  wanted  them  given  to*  him.  His  brother  and 
mster  wanted  them.  He  did  not  know  what  to  do.  One  of 
the  ladies  of  the  Industrial  School  Association  swears  that, 
up  to  a  short  time  before  his  death,  ^^  he  appeared  lost  as  to 
the  care  of  his  children — what  he  should  do  with  them ;"  and 
finally  he  concluded  to  give  them  to  the  Industrial  School 
Association. 

I  cannot,  of  course,  under  the  provisions  of  the  Revised 
Statutes,  appoint  a  corporation  guardian  of  the  person  and 
property  of  these  children ;  nor  do  I  perceive  any  thing  in 
the  nature  of  the  guardianship  which  the  Industrial  School 
Association  may  claim  under  the  act  by  which  they  were  in- 
corporated, which  can  be  inconsistent  with  the  obligations  of 
a  guardian  appointed  by  this  court,  to  see  that  the  children 
are  properly  cared  for,  even  when  in  the  custody  of  said  in- 
stitution. 

There  is  no  evidence  before  me  as  to  the  religious  creed  or 
belief  of  either  of  the  persons  who  have  petitioned  for  letters 
of  guardianship.  There  was  an  offer  of  evidepce  to  show 
that  the  father  of  the  children  was  a  Catholic,  and  received 
the  sacrament  of  that  church  twice  just  previous  to  his  death. 
But  the  testiniony  was  objected  to  as  immaterial  and  irrele- 
vant to  the  case,  and  ruled  out. 

From  the  testimony  in  the  case  as  to  the  character  and  cir- 
cumstances of  the  two  persons  who  have  applied  for  letters, 
I  am  satisfied  that  Mr.  Kearney  is  the  most  suitable  person 
for  guardian  of  these  children,  and  that  the  prayer  of  hia 
petition  should  be  granted.  * 
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On  the  order  of  tihe  snrrogate,  appointing  Thomas  Kearney 
the  guardian  of  the  persons  and  estates  of  the  children,  a 
petition  was  presented  on  behalf  of  Kearney,  as  such  guar- 
dian, to  the  county  judge,  stating  that  the  children  were  de- 
tained and  retrained  from  their  liberty  by  the  Brooklyn 
Industrial  School  Association,  <fec.,  and  asked  for  a  habeas 
corpuBj  commanding  the  respondents  to  bring  the  children 
before  him.  After  the  hearing,  the  county  judge  made  an 
Older  discharging  the  children  from  the  custody  of  the  re- 
spondents, and  ordering  them  to  be  delivered  to  the  relator, 
'niomas  Kearney,  on  the  grounds : 

First.  That  the  decision  of  the  surrogate,  upon  the  surren- 
der, was  res  adjudicata^  and  that  the  surrogate  having  pro* 
nounced  the  surrender  invalid,  the  county  judge  was  bound 
by  such  decision. 

Second.  That  the  surrender  was  conditional,  and  not  to 
take  effect  until  the  death  of  John  Laffin,  and,  therefore, 
invalid. 

An  appeal  was  taken  by  the  respondents  to  the  Supreme 
Court.  The  General  Term,  second  district,  reversed  the  pro- 
ceedings and  order  of  the  county  judge,  and  awarded  a  resti- 
tution of  the  children  to  the  care  and  custody  of  the  respond- 
ents. The  opinion  of  the  court,  by  Bbown,  J.,  is  reported  iu 
People  V.  Kearny  (31  Barb.,  430 ;  S.  0.,  19  JBbv).  Pr.,  498). 


KnKW  OoinnT— HON.  BOSWELL  C.  BRAINARD,  Subbooaisb— 8^ 

tBtahet,  1860. 

Hegeman  V.  Fox. 

In  ihs  Jfatter  of  the  jmdl  Aocovmimg  of  the  Eseautors  of 

Austin  D.  Moobb,  deceased. 

A  man  does  not  koe  bis  estebUslied  ddmicil,  and  aoqniie  a  new  one,  white 
Ilia  absence  is  oompnlsoiy,  or  is  dependent  upon  the  happening  of  an j 
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OGntiiigeni  event ;  yet  where  a  penon  in  Ul  heettli  is  eonvineed  that  he 
oannoi  live  in  the  climate  of  hie  domidl  here,  and  he  zemovee  from 
it» — Held,  not  to  be  such  a  compiiiflory  absence,  oontinning  Us  domi- 
dl here,  as  tliat  a  change  of  domidl  may  not  be  established  by  proof 
of  a  fixed  intention  to  abandon  it^  sad  to  become  a  permanent  reddent 
of  some  other  place. 

The  deceased,  being  in  ill  heslth,  sold  his  house  andAimitore^  and  dosed 
np  his  business  here,  and  departed  for  the  South,  declaring  that  "he 
never  expected  to  return;  that  he  expected  to  make  the  South  his 
home."  He  purdiased,  stocked,  and  cultiTated  a  pLantation  in  Ilorida, 
whither  he  removed,  and  lived  with  his  ibmily  for  over  a  year,  and  until 
his  death. 

sad,  that  the  domidl  of  the  deceased,  at  the  time  of  his  death,  was 
in  the  State  of  Florida,  and  the  widow  was  entitled  to  one-third  of  the 
personslty,  according  to  the  laws  of  that  State. 

Hie  question  is  one  of  intent,  and  not  whether  the  deceased  was  compelled 
to  change  his  domidl  by  reason  of  ill  health. 

Deceased  was  a  resident  of  Brooklyn  until  the  fall  of  1856, 
when,  by  reason  of  the  low  state  of  his  health,  it  became  ne- 
cessary for  him  to  go  to  a  southern  climate.  Before  he  left, 
he  made  his  will,  which  was  duly  executed  in  New  York, 
October  19, 1855,  whereby  he  devised  and  bequeathed  his 
property  to  his  executors  in  trusty  to  pay  his  widow  a  month- 
ly sum,  to  be  in  lieu  of  her  dower ;  and  after  paying  certain 
legacies  of  small  amount,  to  hold  the  residue  upon  certain 
trusts  for  his  children.  The  will  also  appointed  testamentary 
guardians  of  his  children,  and  desired  that  they  should  have 
the  sole  custody  of  them,  in  exclasion  of  their  mother.  On 
February  10, 1857,  the  day  of  his  death,  he  made  a  codicil 
to  this  will,  in  Florida,  by  which  he  revoked  the  appointment 
of  the  executors  therein  named,  and  in  their  stead  appointed 
A.  H.  Beed,  of  Florida,  and  his  brother,  Asa  Moore,  his  ex- 
ecutors. On  the  final  accounting  of  one  of  the  executors, 
the  widow  claimed  that  the  testator  was  domiciled  in  the 
State  of  Florida,  at  the  time  of  his  decease,  and  that  by  the 
law  of  that  State  she  was  entitled  to  one-third  of  his  personal 
estate. 
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L  At  the  time  when  the  testator  left  here  to  go  South,  his 
domicil  was  in  the  State  of  New  York. 

n.  For  purposes  of  succession,  there  can  be  but  one  domi- 
cil ;  and  a  domicil  once  established,  is  not  changed  until 
the  party  has  not  only  intentionally  and  decidedly  abandoned 
it,  but  has  actually  acquired  another,  ammo  et  fado^  by  a 
fixed  residence  there,  coupled  with  the  intention  of  making  it 
his  sole  home  for  the  remainder  of  his  life.  {SamerviUe  ▼• 
SomerviUej  6  Ves.j  Jr.^  750, 787 ;  Munro  v.  Douglas^  5  Mad" 
doekj  379;  Munro  v.  MunrOy  7  01.  dh  Fmn.^  876;  De 
Bonneoal  y.  De  Botineval^  1  Ourt.,  859 ;  Stanley  y.  Barnes^ 
3  Baggy  487 ;  Befnpde  v.  Johnstony  3  Ves.y  Jr^  201,  202 ; 
Oraigie  v.  Lefuovriy  8  Curt.y  485 ;  Whioker  v.  Homey  18  Bea- 
vauy  366  ;  6  Eng.  L.  dk  Ey  62  ;  S.  C,  7  Clarke's  House  of 
Lords'  Cases,  126 ;  Lo9id.  Jur.y  October,  1858 ;  Story  on 
Gonjl.  of  Lawsy  §§  41,  44,  47 ;  MaUer  of  RobertSy  8  PaigSy 
519,  624 ;  MaUer  of  Wrigleyy  8  Wend.y  133, 139  ;  Matter  of 
Thornpsany  1  Idy  43 ;  White  v.  Brawny  WaU.y^Jr.y  U.  S.  C.  C. 
B.y  217.)  The  onu^  of  proving  a  change  is  on  the  party  al- 
leging it ;  and  this  onus  is  not  discharged  by  proving  resi- 
dence in  another  place,  which  is  not  inconsistent  with  an  in- 
tention to  return.  (1  Burges*  Comm,y  34,  40 ;  1  Curt.y  864; 
7  CI.  dk  Itnn.y  891.) 

m.  A  change  of  domicil  is  not  effected  by  a  residence 
coupled  with  an  intention  to  remain  an  indefinite  period  of 
time,  dependent  upon  any  contingency,  as  health,  travel, 
business,  or  pleasure.  {PhiUimore  on  Domicily  §§  146-160, 
193  ;  1  Binneyy  349 ;  2  Bos.  dk  Pul.y  229.) 

lY.  A  man  does  not  lose  his  established  domicil  and  ac- 
quire a  new  one,  while  his  absence  from  such  established 
domicil  is  compulsory,  no  matter  how  long  such  absence 
be  continued,  if  the  same  compulsory  reason  continue.  Such 
compulsory  reasons  have  been  held  to  be  exile ;  a  change  of 
government,  endangering  a  person  if  he  should  remain  ;  an 
office  rendering  absence  necessary,  such  as  the  command  of 
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a  fortrees  abroad ;  the  position  of  an  ambassador  or  foreign 
minister ;  and  finally,  ill  health.  {De  Bonneval  v.  De  Bon- 
neval^  1  OuH.y  859 ;  Phil,  on  Dam.,  §§  140-160 ;  Story  on 
Confi.  of  LawB,  ch.  3,  §  47,  pt..l8 ;  JohmUm  v.  Beattie,  10  Cl. 
A  Finn.,  138;  Baskins  v.  MaUhetos,  35  Eng.  L.  <&  Eq.,  592; 
Stanley  v.  Barnes,  3  Hogg.,  437;  Isham  v.  Gibbons,  1 
5ra4^.,  69;  JFiJ^jr*  v.  ZT;  /SL  in«.  Go.,  16  JbAfW.,  128.) 
Whether  the  state  of  health  is  such  as  to  make  out  a  case  of 
compulsion,  is  a  question  of  fact.  The  remoyal  of  the  testator 
was  the  only  hope  of  life ;  and  though  he  had  concluded  never 
to  return,  because  he  had  given  up  the  hope  of  recovery,  it 
cannot  be  contended  that  the  testator  determined  not  to  re- 
tnm  in  case  he  should  recover  his  health  suflSciently. 

y.  A  wellrestablished  domicil  once  proved,  will  not  be 
held  to  have  been  changed  without  clear  and  decisive 
proof  of  a  fixed  intention  to  change  it.  In  case  of  doubt,  the 
original  domicil  will  be  maintained.  {White  v.  Broxon, 
supra;  Munro  v.  Munro,  supra;  Lord  v.  Colvin,  LonJL 
Jur.,  April,  1859 ;  Whicker  v.  Hume,  18  Beav.,  366  ;  6  Eng. 
L.  (b  Eq^,,  52.)  The  acquisition  of  a  dwelling-house  is  of  no 
importance  except  as  evidence  of  intention ;  and  what  weight 
is  to  be  given  to  it  in  that  view  depends  upon  circumstances. 
(1  Burgee^  Comm.,  54 ;  Isha/m  v.  CHUbons,  1  Bradf.,  69 ;  De 
Bonneval  v.  De  Bonneval,  1  Curt.,  864 ;  Munro  v.  Munro, 
7  Cl.  cfe  Fin.,  876.) 

John  Bkbbt  and  Albzakdbb  W.  Bbaxhtobd,  fer  the  Wtdow. 

I.  The  succession  to  personal  property  is  regulated  by  the 
law  of  the  domicil  of  the  deceased  at  the  time  of  his  death,  as 
well  in  case  of  testacy  as  of  intestacy.    {PhiU.  on  Dam.,  7.) 

II.  JBy  the  statute  of  Florida  the  widow  is  entitled  to  one- 
third  of  the  testator^s  personalty,  provided  the  testator's 
domicil  be  established  as  claimed.  {Thompson^  Digest, 
Leeios  of  F.,  184,  ch.  11,  §  1 ;  185,  ch.  12,  §  2.) 

III.  Domicil  is  ^^  a  residence  at  a  particular  place,  accom- 
panied with  positive  or  presumptive  proof  of  an  intention  to 
remain  there  for  an  unlimited  time."    {Ouier  v.  Danid,  1 
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BisM/ieyj  819,  na<^.)  1.  A  domicil  can  be  changed  only 
animo  et  facto.  2.  To  establiah  a  change  of  the  domicil  of 
origin,  and  the  national  domicil,  requires  stronger  proof  than 
in  other  cases.  3.  The  domicil  is  not  lost,  until  a  new  one  be 
acquired.  4.  If  the  change  be  established,  its  duration  is 
unimportant 

lY.  The  reason  of  effecting  a  domicil  in  any  particu- 
lar place  is  immaterial,  provided  the  intent  to  effect  it  ap- 
pears. 

Y.  He  totally  abandoned  his  residence  in  Kings  county, 
in  October,  1855,  and  there  is  no  proof  that,  if  he  ever  re- 
tamed  to  the  North,  it  was  his  design  to  resume  his  former 
place  of  residence.  {PhiU.,  15,  n.  6,  118,  122,  126, 128 ; 
Story* s  Gonfi.  of  L,^  §  51.)  He  sold  the  house  in  which  he 
'  Uved,  and  his  furniture.  He  closed  his  bank  account,  trans- 
ferred all  his  money,  and  removed  his  family. 

YL  He  acquired  a  domicil  in  Florida.  He  purchased  a 
plantation,  and  resided  there  for  over  a  year,  and  until  his 
death.  The  investment  in  this  ^plantation,  stock,  &c.,  was 
$25,000  and  over,  and  it  presented  every  appearance  of  a 
pernument  establishment.  He  furnished  the  house,  stocked 
and  cultivated  the  plantation ;  caused  his  brother  to  remove 
from  Ohio,  with  his  wife  and  family,  to  take  charge  of  his 
plantation  as  overseer.  He  lived  there  with  his  family,  his 
wife  and  children.  He  took  measures  for  the  education  of 
his  children  at  home,  jthongh  they  had  previously  been 
placed  at  a  Northern  boarding-school.  By  codicil  he  ap- 
pointed two  residents  of  Florida  executors,  trustees,  and 
guardians.  He  instituted  legal  proceedings,  which  in  their 
nature  implied  a  residence  in  Florida. 

HiBSt  SuBBoaATB. — ^lu  this  case  the  widow  of  the  deceased 
has  refused  the  provision  made  for  her  in  the  will  of  her 
husband,  and  has  elected  to  take  her  dower. 

She  also  alleges  that  her  husband,  at  the  time  of  his  death, 
was  a  resident  of,  and  domiciled  in,  the  State  of  Florida,  and 
that  by  the  laws  of  Florida,  she,  as  such  widow,  is  entitled 
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to  one-third  of  all  the  personal  estate  of  which  her  hnsband 
died  possessed,  as  her  share  thereof. 

It  appears  to  be  conceded  bj  all  of  the  parties  that  the 
law  of  the  domicil  governs  in  the  distribution  of  the  assets  in 
this  matter.  Bnt  the  executors  and  the  guardian  of  the 
infant  children  of  Mr.  Moore  deny  that  Mr.  Moore  was,  at 
the  time  of  his  death,  domiciled  in  the  State  of  Florida,  and 
allege  that  his  domicil  was  in  .this  State. 

Upon  these  allegations  a  large  amount  of  testimony  has 
been  taken,  from  which  it  appears  that  Mr.  Moore  was  bom 
in  the  State  of  Massachusetts,  whei'e  he  resided  until  about 
the  time  he  became  of  age.  Then  he  afterwards  resided  in 
several  places,  until  about  the  year  1846,  when  he  came  to 
this  State  and  engaged  in  business  in  the  city  of  New  York. 
He  soon  after  took  up  his  residence  in  the  city  of  Williams- 
burgh,  at  which  place  he  purchased  and  kept  a  house,  ac- 
cumulated property,  paid  taxes,  and  assumed  the  privileges 
of  citizenship. 

All  of  counsel  on  both  sides  appear  to  take  it  for  granted 
that  Mr.  Moore  had  lost  his  domicil  of  origin,  and  that  he 
was,  from  the  time  he  settled  in  Williamsburgh,  up  to  the 
year  1855,  domiciled  in  this  State.  During  that  year  (1855) 
he  sold  his  house  and  furniture,  closed  up  his  business,  and 
started  (Oct.  20th,  1855)  for  the  South.  In  the  early  part 
of  the  year  1856  he  purchased  a  farm  or  plantation  near 
Jacksonville,  in  the  State  of  Florida.  He  also  purchased 
negroes,  made  some  attempts  to  stock  the  farm  and  to  im- 
prove it.  He  also  induced  a  brother,  then  residing  in  Ohio, 
to  move  with  his  family  to  Florida,  to  act  as  overseer  of  the 
plantation.  He  continued  to  reside  upon  this  farm  until  his 
death,  on  or  about  February  10, 1857. 

It  also  appears  that  Mr.  Moore  had,  for  some  time  previous 
to  his  leaving  Williamsburgh  for  the  South,  been  in  poor 
health ;  that  the  reason  for  his  going  South  was,  that  he 
could  not  stand  the  climate  of  the  North  ;  that  he  could  not 
live  here;  and  hoped  to  prolong  his  life  by  living  in  a 
warmer  climate. 
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The  qnestion  in  this  case  is,  not  whether  Mr.  Moore  was 
compelled  by  ill  health  to  remove  to  the  Sonth,  about  which 
there  cannot  be  a  donbt,  bnt  whether  or  not,  when  he  was 
convinced  that  he  could  not  live  here,  but  could  live  at  the 
Sonth,  he  determined  to  relinquish  his  domicil  here  and  to 
become  a  permanent  resident  of  some  place  at  the  South. 
Upon  this  point  the  testimony  of  Mr.  Demill  and  Mr.  Field 
18  clear,  that  he  broke  up  his  family  residence  in  Williams- 
bnrgh  and  departed  for  the>South  ;  and  that  he  declared  at 
the  time  of  his  departure  ^'  that  he  never  expected  to  return," 
<*that  he  expected  to  make  the  South  his  home." 

If  these  witnesses  are  to  be  believed  (and  they  appear  to 
have  occupied  confidential  relations  witii  Mr.  Moore,  and  to 
be  in  no  way  interested  in  the  result  of  this  matter,  and  to 
have  no  motives  to  conceal  or  misstate  facts),  Mr.  Moore  left 
with  no  intention  of  ever  returning  to  reside  here,  but,  on  the 
contrary,  with  a  fixed  intention  of  residing  at  the  South  for  the 
balance  of  his  life.  The  letters  of  Mr.  Moore,  written  aftei 
he  arrived  in  Florida,  are  to  the  same  effect.  In  one  of  them 
he  states  that  he  is  now  fully  settled  in  his  new  home ;  and  in 
another,  that  he  is  not  liable  to  personal  taxation  in  Kings 
county,  because  he  did  not  reside  there.  His  acts  while  in 
Florida  go  to  show  that  he  intended  to  make  his  domicil  in 
that  State.  He  purchased  a  plantation,  sent  for  his  children, 
and  took  means  to  educate  them  there.  He  commenced  a 
suit  in  one  of  the  courts  of  Florida,  and  put  himself  upon  the 
record  as  a  citizen  of  that  State. 

In  my  opinion,  it  is  no  matter  what  were  the  inducements 
for  his  leaving  here  and  going  South,  provided  he  left  with 
the  intention  of  residing  permanently  at  the  South.  Many 
persons  have  left  a  domicil  in  other  States,  as  Mr.  Moore 
did,  and  come  to  New  York  for  the  purpose  of  bettering 
their  circumstances,  and  not  because  they  preferred  New 
York  to  the  place  of  their  birth  as  a  residence,  other  things 
being  equal.  Tliey  came  here  from  choice,  and  with  the  in- 
tention of  residing  permanently  ;  but  they  left  their  domicil 
of  origin  upon  a  degree  of  compulsion,  being  satisfied  that  it 
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was  not  for  their  interest  to  remain  there.  Thus  Mr.  Moore, 
in  1855,  when  he  believed  his  health  would  be  ii^proved  or 
his  life  prolonged  by  living  in  a  warmer  climate,  determined 
to  relinquish  his  domicil  herey  and  to  .fix  a  new  one  at  the 
South.  « 

It  is  true,  that  some  testimony  has  been  given  to  show 
that  he  left  this  State  with  an  intention  of  returning  when- 
ever the  condition  of  his  health  should  permit  it.  This  testi- 
mony is  not,  however,  of  a  satisfactory  character.  The 
witnesses  do  not  appear  to  have  occupied  any  confidential 
relations  with  Mr.  Moore,  and  his  declaration  as  given  by 
them  may  have  been  made  more  for  the  purpose  of  answer- 
ing questions  put  to  him,  than  for  disclosing  his  real  pur- 
poses. Other  testimony  has  been  introduced  to  show  that 
Mr.  Moore,  while  at  the  South,  and  after  he  had  purchased 
his  plantation,  expressed  an  intention  of  returning  to  the 
North.  It  does  not  show,  however,  that  when  he  left  his 
domicil  in  Williamsburgh  it  was  with  the  intention  of  ever 
returning  to  it  or  to  this  State,  and  cannot  therefore  be  con- 
sidered as  affecting  the  testimony  of  the  witnesses  Demill 
and  Field,  or  as  rebutting  any  of  the  testimony  which  goes 
to  prove  that  he  left  Williamsburgh  with  the  intention  of  re- 
siding permanently  at  the  South. 

I  feel  compelled,  therefore,  to  decide  that  Mr.  A.  D. 
Moore  was,  at  the  time  of  his  death,  domiciled  in  Florida. 
And  a  decree  must  be  entered,  giving  to  his  widow  the  por- 
tion of  the  estate  allowed  to  her  by  the  laws  of  Florida,  as 
her  distributive  share. 
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NiAOABA  CoiTirrT— HON.  M.  M.   SOUTUWORTH,  Subbooatb— Maich, 

1859. 

Stow  v.  Stow. 

In  the  Matter  of  proving  the  Last  WiU  and  Testament  of 

HosATio  J.  Stow,  deceased. 

Mere  absence  of  an  attesting  witness  from  the  State,  abroad  on  a  journey,  or 
toor,  does  not  authorize  proof  of  the  will  by  proving  the  handwriting  of 
the  testator  and  of  the  witness.  To  en^tle  such  testimonj  to  be  given,, 
the  witness  must  reside  out  of  the  State;, 

Hie  statute  providing  for  such  proof,  where  all  or  anj  ef  the  witnesses  "  le- 
dde*'  out  of  the  State  (8  B&o.  Stat.,  5  ed.,  139, 140,  §§  9, 12),  imports 
something  more  than  mere  absence  from  the  State.  The  word  should 
be  taken  in  its  broadest  legal  signification,  and  means  actual  residence, 
without  regard  to  the  domidl. 

• 

Thb  Surrogate. — ^The  executor,  in  this  case,  propounds 
the  last  will  and  testament  of  the  deceased  for  probate.  One 
of  the  two  witnesses  to  the  will,  James  O.  Putnam,  of  the 
city  of  Buffalo,  is  now  temporarily  a'bsent  on  a  tour  in 
Europe.  His  family  remain  at  Buffalo,  and  he  is  expected 
home  this  spring.  It  is  proposed  to  complete  the  proof  of 
the  will  by  the  testimony  of  the  other  witness,  and  by  proof 
of  the  handwriting  of  the  testator,  and  of  the  absent  witness, 
on  the  ground  that  this  testimony  is  admissible  when  a  wit- 
ness is  out  of  the  State.  Whatever  the  rule  of  the  common 
law  may  be,  under  the  statutes  of  this  State  in  proceedings 
before  Surrogates'  Courts  with  respect  to  proving  wills,  the 
evidence  cannot  be  given.  The  cases  in  which  this  species 
of  secondary  evidence  may  be  resorted  to,  are  particularly 
mentioned,  and  the  language  is,  that  when  all  or  any  of  the 
witnesses  "  shall  reside  out  of  the  State,"  apnong  other  cases, 
this  proof  shall  be  received.  (3  Hev.  Stat.j  6  ed.,  139,  140, 
§§  9,  12.)  These  sections  are  obligatory  in  the  instances 
specified,  although  they  may  not  be  in  other  cases  not  speci- 
fied. •  {Peebles  v.  Case,  2  Brac^f.,  243.) 
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The  word  ^'reside,"  as  used  in  these  eectioDB,  imports 
somethiog  more  than  the  mere  absence  of  the  witness  from 
the  State  on  a  jonmej  or  tour.  The  latter  view  does  not 
give  effect  to  all  the  words  of  the  statnte,  as  that  woald  be 
its  precise  reading  by  striking  ont  that  term.  The  meaning 
of  the  expression,  ^^  not  a  resident  of  this  State,''  and  of  the 
word,  "  resident,"  when  used  in  our  statutes,  is  very  fully 
and  ably  explained  by  B&adfobd,  Surrogate,  in  the  case  of 
hham  V.  CHhbons  (1  Bradf.^  69).  From  his  reasoning,  and 
the  authorities  cited  by  him,  while  it  is  apparent  that  in  the 
provisions  of  our  statutes  relating  to  testamentary  matters, 
the  terms  "resident"  and  "inhabitant"  usually  have  the 
same  purport,  and  are  to  be  construed  with  reference  to  the 
"  domiciF  of  the  testator ;  there  are,  however^  cases  where  a 
more  liberal  interpretation  has  been  given  to  the  words  "  resi- , 
dent"  and  "  non-resident,"  and  where  actual  residence,  with- 
out regard  to  the  domicil,  has  been  held  to  be  within  the 
contemplation  of  particular  statutes.  I  think  the  sections  to 
which  I  have  referred  fall  within  this  class ;  and  as  they  re- 
late to  the  remedies  of  parties,  and  modes  of  proceeding,  the 
word  "  reside,"  as  used  in  them,  should  be  taken  in  its  broad- 
est legal  sense,  and  should  be  held  to  apply  where  the  wit- 
ness is  residing  abroad;  that  is,  having  a  fixed  residence, 
without  an  intention  of  remaining,  sufiicient  to  constitute  a 
domicil.  But  the  witness,  Putnam,  is  not  within  this  rule. 
He  is  journeying  from  place  to  place,  and  stopping  here  and 
there,  as  a  traveller  only;  and  having  no  actual  residence 
anywhere  out  of  this  State. 

There  may  be  instances  where  parties  may  be  put  to  great 
inconvenience  by  the  view  taken  in  this  case ;  but  if  this  is 
the  true  interpretation  of  the  law,  it  must  be  submitted  to 
until  a  change  is  effected,  not  by  courts,  but  by  legislative 
authority. 

As  the  evidence  offered  cannot  be  received,  the  bearing 
must  be  postponed,  and  the  personal  attendance  of  the  wit- 
ness procured,  before  the  proof  of  the  will  can  be  completed. 
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Oetkbjo  CofonTT— HON.  OBSON  BENJAMIN,  BoBBOCbLTB— 1869. 

HuNN  V.  Case. 

In  the  Matter  of  proving  the  Last.  Will  and  Testament  of 

Jamss  G.  Hunn,  deceased. 

Thfi  statute  does  not  oonflne  the  pablication  of  a  will  to  any  prescribed  voids 
or  forms  of  speech.  The  expression,  if  it  canT^  the  proper  meaning, 
may  be  made  orally,  or  in  writing,  or  by  signs,  where  there  is  oocaslon 
to  nse  them,  provided  that  the  general  sense  and  deirign  of  the  enact- 
ment be  complied  with. 

Thns,  the  reading  of  the  will,  which  declares  the  instrmnent  to  be  the  test^^ 
tor's  last  will  and  testament,  in  the  presence  and  hearing  of  the  testator^ 
at  the  time  of  its  execution,  and  his  recognition  of  it  by  requesting  the 
witnesses  to  subscribe, — HM,  sufficient  to  establish  a  publication  under 
2  Bet,  Sua.,  63,  g  40,  subd.  8. 

Proof  uncontradicted,  by  one  of  the  two  subscribing  witnesses;  that  the  tes- 
tator subscribed  his  name  in  the  presence  of  both,  the  other  witness 
being  unable  to  recollect  the  fact, — Held,  sufficient  to  establish  the  sub- 
scription of  the  testator. 

This  was  a  proceeding  to  prove  a  will  propounded  by  the 
executor.  It  was  contested  by  three  of  the  heirs-at-law  and 
next  of  kin,  being  daughters  and  joined  with  their  husbands, 
on  the  ground,  among  others,  that  the  will  was  not  properly 
executed.  The  subscribing  witness,  Aranah  Jones,  testified 
that  he  saw  the  testator  subscribe  his  name  against  a  seal  at 
the  end  of  the  will :  that  the  will  was  executed  on  the  day 
of  its  date,  and  that  the  testator's  wife  and  several  members 
of  his  family  were  present,  and  thinks  that  Wells  Gooding, 
the  other  subscribing  witness,  was  present,  but  does  not 
recollect  distinctly  as  to  that:  that  both  the  witnesses 
signed  the  attestation  clause  at  that  time,  in  the  presence  of 
the  testator,  and  by  his  request.  The  witness  could  not  dis- 
tinctly recollect  that  the  testator  declared  the  instrument  to 
be  his  last  will,  though  he  was  strongly  impressed  that  he 
did  so. 
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The  attestation  claase  is  in  these  words:  "The  above  in- 
strument, consisting  of  one  sheet,  was  now  here  subscribed 
by  James  O.  Hnnn,  the  testator,  in  the  presence  of  each  of 
us,  and  was,  at  the  same  time,  declared  bj  him  to  be  his  last 
will  and  testament ;  and  we,  at  his  request,  sign  our  names 
hereto,  as  attesting  witnesses."  The  instrument  commences 
with  these  words :  "  I,  James  G.  Hunn,  of  the  town  of  Oa- 
nandaigua,  in  the  county  of  Ontario,  and  State  of  New  York, 
do  make  and  publish  this  my  last  will  and  testament." 

F.  O.  Uabov  and  C.  J.  FoLaim,  for  the  Executor, 

Cited  Stewart  v,  Zispenard  (26  Wend.^  255,  297) ;  Remsen  v. 
Brinckerhoff  {Id.,  326) ;  2  Rev.  Stat.j  63,  §  40 ;  ITelean  v. 
MeCHfeH  (3  Barb.  Ch.,  158, 162);  Jauncey  v.  Thcrmt  (2  Id.^ 
40,  52,  et  seq.);  Torrey  v.  Bowen  (15  Barb.\  804);  Seguine 
V.  Seguine  (2  Id.y  385) ;  Mwxre  v.  Moore  (2  Bradf.^  261). 

R  G.  TiAPWAM,  for  the  Oonieetanis, 

Cited  Zewis  v.  Lewis  (13  Barb.,  17;  11  iT.  T.  [1  KemJ], 
220) ;  Seymour  v.  Van  Wych  (6  N.  T.  [2  Seld.'\,  120). 

Thb  Subrogate. — ^It  is  not  the  policy  of  the  statute,  in  pre- 
scribing rules  for  the  making  and  publiciCtion  of  wills,  to  dis- 
courage testamentary  dispositions  of  property.  Its  only  ob- 
ject is  to  guard  against  fraudulent  practices  and  impositions. 
Nevertheless,  in  applying  and  weighing  the  evidence,  it  is 
the  duty  of  courts  to  require  that  the  rules  established  by 
the  Legislature  be  substantially  complied  with.  From  the 
nature  of  the  subject,  it  is  not  to  be  expected  that  precisely 
parallel  cases  will  often  occur,  so  as  to  establish  uniform 
precedents  in  all  respects.  Nor  does  the  statute  confine  the 
publication  to  any  prescribed  words  or  forms  of  speech.  Un- 
limited latitude  of  expression  may  be  used,  if  it  convey  the 
proper  meaning.  And  that  expression  may  be  made  orally, 
or  in  writing,  or  by  signs,  where  there  is  occasion  to  use 
them,  provided  that  the  general  sense  and  design  of  the 
enactment  be  complied  with.    Neither  is  it  necessary  that 
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lU  the  facte  to  be  made  oat  ahonld  be  efitablifihed  by  the 
evidence  of  both  the  subscribing  witnesses,  notwithstanding 
that  the  f^tatnte  requires  two  to  insure  the  yaliditj  of  the  in- 
strument, as  a  will  of  real  estate.  The  testimony  of  one,  un- 
contradicted, in  the  absence  of  all  suspicious  circumstances, 
is  sufficient  of  the  fact  to  be  proved. 

In  the  present  case,  the  first  and  fourth  requiremebts  of 
the  statute  in  the  execution  of  a  will,  are  distinctly  and  un- 
equivocally established.  The  second  requirement  is  not  so 
positively  proved.  The  first  sabscribing  witness  called,  es- 
tablishes the  fact  that  the  testator  signed  the  will  in  his  pros- 
ence,'  but  is  not  certain  that  the  other  subscribing  witness 
was  present,  though  he  thinks  he  was.  The  fact  that  Good- 
ing, the  other  sabscribing  witness,  was  present  when  the  tes- 
tator signed,  is  farther  strengthened  by  the  circumstance  that 
the  will  was  read  in  his  presence  (instrameuts  being  usually 
read  preparatory  to  signing) ;  and  by  the  declaration  of  the 
attestation  claase,  which  the  witnesses  both  signed  by  the 
testator's  request. 

The  third  requirement  of  the  statute  is  still  less  distinctly 
proved  by  the  witnesses.  Neither  distinctly  recollects  hear- 
ing the  testator  declare  the  instrument  to  be  his  will,  although 
one  of  them,  Jones,  had  an  impression  that  he  did  so.  Both 
of  the  witnesses,  however,  testify  that  the  instrument  was 
read  in  their  hearing,  and  in  the  presence  of  the  testator, 
containing  the  declaration  that  it  was  his  will.  And  his 
recognition  of  it  was  manifested  by  his  requesting  the  per- 
sons to  subscribe  as  witnesses.  The  business  habits  of  the 
witness,  who  drew  the  will,  his  general  intelligence  upon  a 
Bubject  in  which  he  was  frequently  called  upon  to  act,  lend 
weight  to  the  belief  that  the  will  was  properly  executed, 
while  there  is  no  circumstance  or  expression  used  by  any 
one  of  the  eighteen  or  twenty  witnesses  sworn,  to  discredit 
it,  or  excite  the  least  suspicion  that  any  informality  was 
omitted  or  any  unfairness  meditated. 

But  it  was  testified  to  by  several  of  the  witnesses  sworn, 
that  the  testator  had  recurred  to  the  making  of  his  will  after- 
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wards.  It  was  not  the  case  of  a  sick  or  snperannnated  old 
man,  liable  to  be  coDtroUed  or  imposed  upon  by  others,  bnt 
a  man  whose  faculties  were  unimpaired  further  than  was 
natural  at  his  age,  which  At  that  time  was  less  than  seventy 
years.  Under  these  facts,  proofs,  and  circumstances,  the 
will  is  held  to  be  properly  executed,  and  is  ordered  to  be 
recorded. 


Nkw  Tobx  Ooohtt— HON.  CHABLE8  MoVEAN,  Sukboqatb— 1848. 

In  re  Lawekncb.* 

Fn  the  Matter  of  the  ajpplicaUan  to  mortgage^  Ums^  or  Bell 
the  real  estate  of  l&kho  Lawrenok,  deceased. 

The  authority  gimnted  to  an  adminSstzator  by  the  surrogate,  to  aeU,  oon- 
aidered  merelj  as  authority,  is  analogous  to  a  power  in  trust  to  seU,  aa 
diatingnished  from  a  truat.  It  is  a  judicial  decree  that  the  lands  be  sold 
to  pay  the  intestate's  debts,  as  weU  aa  a  judicial  mandate  to  the  admin- 
istrator  to  execute  the  decree.  His  duty  is  similar  to  that  of  a  aherilT  on 
execution,  and  is  strictly  analogous  to  that  of  a  master  in  chancery  on 
executing  a  decree  of  aale,  and  he  is  vested  with  a  like  discretion  with 
them. 

Such  an  order  of  sale  having  been  made,  the  administrator  ahould  be  left 
i^ee  to  execute  it,  and  an  applicaUon  by  an  asognee  of  a  creditor  for  an 
order  directing  the  administrator  to  execute  the  order  of  sale  in  full,  by 
selling  aU  the  land  embraced  in  the  order  and  not  sold,  will  be  denied. 
The  proper  remedy  is  by  attachment^  to  enforce  the  order  of  sale  already 
decreed. 

The  administrator  is  bound  to  show  a  sound  discretion  as  to  the  mode  of 
conducting  the  sale.  He  is  not  bound  to  consummate  the  sale,  if,  for 
any  reason,  it  might  be  set  aaide  by  the  surrogate  on  the  ground  of  un- 


The  fiu!t  that  the  widow  has  embarrassed  a  sale  attempted  under  the  oxder, 
or  that  it  is  probable  that  she  will  do  so  again,  Xxy  spreading  &lse  re- 
ports aa  to  the  title  being  subject  to  her  dower, — HM,  not  good  cause 
to  suspend  the  sale  under  the  order. 

jR  Mem4,  that  the  general  regulations  for  the  descent  and  tiansmlflka  of 

•  Beported  in  6  iT.  T.  Leg,  Gb:,Vti. 
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pTopertj,  in  case  of  the  death  of  the  pooDonDor,  to  his  widow,  heiia,  and 
next  of  kin,  cannot  be  regarded  as  oonstitating  a  contract  with  them,  wo 
M  to  bring  those  laws  within  the  prohibition  of  the  Constitution  of  the 
United  States,  nor  as  vesting  the  expectants,  under  such  laws,  with 
rights  or  privileges  within  the  meaning  of  the  Constitution  of  the  State. 

On  the  2d  day  of  September,  1843,  this  conrt,  then  held 
oy  the  Hon.  David  B.  Ogden,  ipn  the  application  of  the  ad- 
ministrator, made  an  order  for  the  sale  of  the  real  estate  of 
the  intestate.  The  property  embraced  in  this  order  consisted 
of  several  valuable  honses  and  lots  within  the  county  of  New 
York.  Previous  to  the  order  of  sale,  the  dower  of  the  widow 
in  the  lands  of  the  intestate  was  assigned  to  her  by  the 
Court  of  Chancery,  on  proceedings  instituted  for  that  pur- 
pose in  that  court,  to  which  she  and  the  heirs-at-Iaw  of  the 
intestate  were  parties.  The  assignment  of  dower  was  an 
eqnitable  assignment ;  that  is,  instead  of  assigning  her  dower 
in  each  several  lot  of  land,  the  whole  property  was  considered 
as  one  lot,  and  one-third  in  value  of  the  whole  was  assigned 
to  her,  so  that  she  held  her  estate  in  dower  in  the  lands  of 
the  intestate,  in  entire  undivided  improved  lots.  That  por- 
tion of  the  land  of  the  intestate  thus  assigned  to  the  widow 
as  dower,  was  embraced  in  the  order  of  the  surrogate,  and 
directed  to  be  sold.  The  order  of  the  surrogate  was  executed 
in  part,  shortly  after  it  was  made,  by  a  sale  of  a  larger  por- 
tion of  the  lands;  and  the  proceeds,  amounting  to  some 
$140,000,  were  brought  into  the  Surrogate's  Court,  and  dis- 
tributed among  the  creditors,  no  portion  of  them  being  re- 
tained to  satisfy  the  widow'sdower.  A  part  of  the  property 
sold,  on  the  application  for  confirmation  of  the  sale,  was 
ordered  to  be  resold  by  the  surrogate.  The  lands  which 
were  assigned  to  the  widow  as  her  dower,  as  well  as  some 
other  portions,' were  not  sold.  An  application  was  now  made 
by  the  assignee  of  a  creditor,  whose  debt  had  been  establish- 
ed in  this  court,  for  an  order  directing  the  administrator  to 
execute  the  order  of  sale  in  full,  by  selling  all  the  land  em- 
braced in  the  order  of  sale,  and  not  sold.  In  answer  to  this 
application,  it  was  alleged  that  a  well-concerted  plan  of  do 
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preciation*had  been  arranged,  by  which  the  property  if  sold 
mast'  be  Bacrificed  as  to  the  creditors,  for  the  bene&t  of 
others.  It  appeared  clearly,  that  in  a  recent  attempt  made 
by  the  administrator  to  sell,  in  pursuance  of  the  order,  the 
legal  notice  of  sale  published  in  the  newspaper  by  the  ad- 
ministrator was  followed  by  an  equally  formal  notice  by  the 
widow,  stating  that  the  lands  advertised  to  be  sold,  in  the 
advertisement  of  the  administrator,  were  assigned  to  her  by 
the  Court  of  Chancery,  and  "  that  any  title  derived  from  the 
sale  thereof,  in  pursuance  of  any  order  of  the  surrogate  of  the 
county  of  New  York,  or  otherwise,  would  be  subject  to  the 
said  decree  of  the  Court  of  Chancery,  and  of  the  life-estate  of 
the  said  Cornelia  Beach  Lawrence"  (the  widow).  It  was 
also  shown  that  an  opinion  in  print,  signed  '^  Daniel  Lord," 
supporting  the  widow^s  title  claimed  in  her  said  notice,  was 
in  existence,  and  circulated  previous  to  the  contemplated 
sale.  It  was  also  proved  that  attempts  were  recently  made 
by  the  widow  to  purchase  the  claims  of  creditors.  It  was 
alleged  that  she  had  purchased  a  large  share  of  the  debts 
against  the  estate.  It  was  alleged  also  that  this  application 
was  made  for  her  benefit  and  at  her  instigation.  It  was 
claimed  that  by  law  the  sale  was  free  from  all  claim  of  the 
widow's  dower,  and  that  this  application,  if  granted,  was  to 
be  followed  by  the  notice  of  the  widow,  and  the  circulation 
of  said  supposed  opinion,  with  the  design  to  sacrifice  the 
property,  and  that  such  would  be  its  effect,  and  that  there* 
fore  the  order  compelling  the  sale  should  not  be  granted 
during  l}er  life. 

W.  B.  Lawbencb  and  DAinsL  hasD^far  PeUH(mer, 

0.  M.  Oqvks  and  D.  B.  OQi>vs,far  AdnUniitraior. 

J.  G.  Emo,  Jr.,  Q.  F.  TAiMAif,  W.  B.  Lawrence,  Jr.,  Edward  Sanpobd, 
W.  Vah  Hook,  F.  Pentss,  A.  D.  DrrMAsg,  A.  W.  Ciason,  Jr.,  B.  B0BnrBa!r, 
WiuuiAic  LAWBEffCE,  OBOBaE  S.  Fox,/>r  OredUon  oppoting  appUoaHmL 

The  Suerogate. — Has  the  surrogate  the  authority  to  grant 
the  order  asked  1    The  answer  to  this  interrogatory  will  in- 
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Yolve  the  consideration  of  the  force  and  effect  of  tHe  original 
order  of  sale;  the  duties,  power,  and  obligation  of  the  ad- 
ministrator as  the  selected  instrument  of  the  law  to  execute 
the  order ;  the  authority  of  this  court  to  enforce  the  execu- 
tion of  the  order ;  and,  if  it  have  such  authority,  what  is  the 
proper  mode  of  its  exercise. 

An  administrator  is  the  personal  representative  of  the  in- 
testate, and  succeeds  to  his  personal  estate.  He  is  not  the 
representative  of  the  ^creditors,  nor  of  the  next  of  kin,  al- 
though they  are  dependent  on  bis  administration  for  securing 
their  interests  in  the  estate.  They  have  no  legal  representa- 
tive, they  act  for  themselves.  An  administrator  has  no  title 
to,  or  interest  in,  the  real  estate  of  the  intestate,  nor  is  he  in- 
vested with  any  power  to  do  any  act  which  will  a.ffect  the 
interests  of  the  heirs  in  such  estate.  In  making  the  applica- 
tion to  the  surrogate  to  sell,  he  is  the  agent  of  the  creditors 
specially  appointed  by  the  law  for  the  occasion,  by  reason  of 
his  existing  connection  with  the  estate.  This  agent  can,  on 
his  own  motion,  app^  for  the  sale,  or  the  creditors  can  com- 
pel him  to  apply.  He  cannot,  of  his  own  motion,  make  the 
application  after  three  years  have  expired,  but  can  be  com- 
pelled by  a  creditor  to  make  it  after  that  time.  The  authori- 
ty granted  to  him  by  the  surrogate  to  sell,  considered  merely 
as  authority,  is  strictly  analogous  to  a  power  in  trust  to  sell, 
as  distinguished  from  a  trust.  It  is  a  power.  There  is 
nothing  lacking  to  make  it  a  perfect  power — a  full  authoriza- 
tion to  sell.  The  power  in  him  is  derivative  entirely,  and  is 
in  no  sense  original,  so  as  to  invest  him  with  any  discretion 
in  regard  to  it  The  power  is  derived  from  the  law.  The 
instrument  appointed  to  declare  and  give  effect  to  the  law  is 
the  surrogate,  and  not  the  administrator.  The  command  of 
the  law  is  addressed  to  him.  His  duty  is  obedience.  He 
has  no  other  obligation.  Although  the  order  may,  as  it 
affects  the  administrator  and  others,  be  regarded  as  an  au- 
thority to  sell,  as  it  i*egards  the  administrator  alone  it  is  also 
a  command  to  sell.  It  is  not  only  a  judicial  decree  that  the 
lands  be  sold  to  pay  the  debts  of  the  creditors,  but  it  is  also  a 
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judieial  mandate  to  the  administrator  to  execute  the  decree. 
It  is  not  only  so  in  form,  it  is  also  so  in  force  and  effect. 
What  difference  can  there  be  between  the  force  and  effect  of 
a  judgment  of  this  court,  made  in  pursuance  of  law  for  the  sale 
of  the  real  estate  of  the  intestate  to  pay  creditors,  and  a  judg- 
ment in  the  Court  of  Chancery,  where  the  jurisdiction  of  the 
two  courts  is  the  same  f 

The  decree  of  a  high  court  is  not  more  potential  than 
the  decree  of  an  humble  court:  it  is  jurisdiction  that  con- 
fers power;  and  when  the  court  has  jurisdiction,  it  is  the 
sovereign  authority  of  the  State  that  commands,  than  which 
no  authority  can  be  higher.  The  decree  of  this  court  is  con- 
sequently as  high  an  authority,  of  as  much  force,  and  as  ob- 
ligatory, as  that  of  the  Court  of  Chancery.  It  is  a  full  and 
perfect  appropriation  of  the  lands.  It  commands  the  admin- 
istrator to  give  effect  to  this  appropriation  by  sale.  He  is 
the  ministerial  officer  appointed  by  the  law  to  execute  this 
decree.  His  duty  is  similar  to  that  of  a  sheriff  on  execution, 
and  is  strictly  analogous  to  that  of  a  master,  on  executing  a 
decree  of  sale.  His  duties  in  executing  the  order,  as  pre- 
scribed by  statute,  are  almost  a  literal  transcript  of  the  pre- 
scribed duties  of  a  master.  He  is  to  advertise  the  sale  a 
prescribed  time ;  he  is  to  affix  notices  of  the  sale  in  public 
places ;  he  is  to  report  the  sale  for  confirmation ;  and  if  con- 
firmed, he  is  to  execute  a  deed  of  conveyance  to  the  pur- 
chaser ;  and  he  is  to  bring  the  money  into  this  court  to  abide 
the  order  of  distribution.  This  is  a  master's  duty  on  the 
same  decree,  in  detail,  and  his  whole  duty.  His  duties  being 
the  same  as  a  master's  in  executing  the  decree,  it  follows 
that  his  powers  and  obligations  are  the  same.  He  is  not  in 
any  sense  a  trustee,  nor  can  he  exercise  the  discretion  of  a 
trustee.  He  has  no  more  right  to  delay  a  sale  than  has  a 
master.  The  exigency  of  the  decree  is,  that  he  execute  it 
presently,  now.  That  fact  is,  as  to  him,  judicially  deter- 
mined, and  being  so  determined,  has  the  force  of  a  judicial 
determination ;  and  a  ministerial  officer,  who  is  called  upon 
to  execute  the  order,  has  no  right  to  question  its  wisdom  or 
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expediency  in  this  or  any  other  respect.    Passive  obedience 
is  his  dnty. 

This  application  for  a  new  order  is  founded  in  a  supposed 
necessity  of  having  an  order  more  stringent  in  its  require- 
ments and  more  impulsive  in  its  character  than  the  order  of 
sale.  The  order  of  sale,  in  the  plainest  terms,  commands  in 
itself  its  own  execution:  either  that  command  is  without 
force,  or  the  order  now  asked  for  is  supererogatory.  The 
law  has  spoken  in  that  order,  and  it  is  the  only  order  it  has 
authorized  in  express  terms.  I  do  not  think  that  I  could,  by 
any  order  not  recognized  by  law,  nor  contemplated  by  it, 
give  any  force  to  the  order  provided  by  law,  to  consummate 
its  declared  object.  Any  attempt  to  add  to  it,  to  make  it 
more  authoritative,  would  be  to  disparage  its  force  and  to 
detract  from  that  fulness  and  perfectness  which  it  possesses. 
Could  I  bring  myself  to  believe  that  there  was  authority  for 
this  application,  it  would  follow,  in  my  belief,  that  the  order 
of  sale  was  not  mandatory— that  it  was  not  a  peremptory 
order  to  sell  presently.  That  consequently  the  execut'rr  had 
a  discretion,  other  than  that  of  a  sheriff  or  a  master,  to  revise 
the  order  and  consider  its  policy  and  delay  the  sale.  If  I 
possessed  the  authority  to  make  this  order  (now  asked),  it 
would  follow  that  the  time  of  executing  the  order  was  not 
before  judicially  determined,  and,  of  course,  that  a  discretion 
as  to  its  execution  was  left.  In  such  a  view  of  the  case,  I 
would  be  bound,  in  exercising  such  conceded  discretion,  to 
grant  an  order  postponing  the  sale,  or  stopping  it  until  such 
time  as  in  my  judgment  the  interests  of  the  creditors  ^would 
be  best  subserved.  I  cannot  charge  the  means  provided  by 
the  law  to  accomplish  its  end,  with  such  uncertainty  or  im- 
perfection. I  regard  the  order  of  sale  as  full  and  perfect, 
both  as  an  authority  and  as  a  command,  and  that  it  imposes 
as  fully  and  as  perfectly  the  correlative  obligation  of  obedi- 
ence on  the  administrator.  I  regard  the  order  not  only  aa 
full  and  perfect,  and  therefore  incapable  of  being  made  bet- 
ter or  stronger,  but  also  as  immutable.  It  must  stand  for- 
ever between  these  parties,  unchanged.    It  leaves  no  discre- 
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tion  to  me,  or  to  the  adminmtrator,  as  to  any  matters  deter- 
miDed  by  it.  It  is  as  binding  on  me  as  on  the  administrator, 
and  its  obligation  is  as  perpetual  as  it  is  imperative.  Noth- 
ing therefore  remains  for  this  court  io  do,  except  to  enforce 
obedience  to  its  decree ;  And,  in  my  judgment,  that  is  not 
done  by  rei^rating  its  commands. 

The  provision  of  the  statute  conferring  power  on  this  court 
to  enforce  its  decrees,  is  in  these  words :  ^^  Every  surrogate 
shall  have  power  to  enforce  all  lawful  orders^  processes,  and 
decrees  of  his  court,  by  attachments  against  the  person  of 
those  persons  who  shall  neglect  or  refuse  to  comply  with 
such  orders  or  decrees,  or  to  execute  such  process ;  which 
attachments  shall  be  in  form  similar  to  that  used  in  the 
Court  of  Chancery  in  analogous  cases."  (2  Sev.  Stat.^  155, 
§  6.)  The  attachment  is  given  to  enforce  all  lawful  orders. 
That  this  is  an  order^  and  that  it  is  lawful^  cannot  be  ques- 
tioned, nor  can  it  be  questioned  that,  literally  speaking,  it  is 
within  the  statute.  On  the  supposition  that  the  order  of  sale 
is  an  order  within  that  provision,  it  will  afford  the  fullest 
scope  to  make  the  exercise  of  power  in  this  couit  anal(^ns 
to  that  of  the  Court  of  Chancery.  In  such  a  case,  whatever 
would  justify  a  master  from  attachment,  in  not  selling  or 
proceeding  to  sell,  would  justify  an  administrator;  and 
whatever  would  excuse  a  master  would  excuse  the  adminis- 
trator. This  will  make  the  analogy  perfect,  as  to  the  powers 
of  the  court  to  vgrant  the  order,  the  duties  and  obligation  of 
him  upon  whom  its  execution  is  imposed,  and  the  power  of 
the  court  to  enforce  its  execution.  I  am  fully  persuaded 
that  this  is  the  true  construction  of  the  statute,  and  that  the 
precedents  in  the  Court  of  Chancery  will  in  aU  respects 
apply  with  equal  force  to  this,  and  thus  afford  to  all  parties 
the  opportunity  of  treading  on  familiar  ground. 

The  enibarrassments  to  the  proper  execution  of  this  order, 
which  the  administrator  has  encountered  and  which  he  is 
likely  again  to  encounter,  arise  from  the  claim  of  the  widow 
to  hold  an  indefeasible  estate  in  dower  in  the  lands  ordered 
to  be  sold ;  and  that  any  sale  that  is  in  the  power  of  this  or 
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tmj  otiiet  court  to  make,  will  give  the  purchaser  no  right  to 
the  poeaession  of  his  purchase,  nor  to  enjoj  its  profits,  daring 
her  life.  She  does  not  rely  in  silence  npon  rights  of  which 
she  cannot  be  divested.  She  is  anxious  to  impress  those 
views  upon  others.  She  is  indastrious  in  the  us^  of  means 
to  depreciate  the  property,  and  make  the  sale  practically  to 
the  creditors  subject  to  her  dower,  whether  it  is  so  in  law  or 
not  That  it  is  her  design  to  make  the  cloud  thick  and  dark 
over  this  title,  is  scarcely  concealed.  That  she  can  have  no 
interest  to  do  so  on  the  supposition  that  her  rights  are  vested, 
is  as  manifest  as  her  interference.  The  means  that  she  uses 
are  the  best  that  could  be  devised  to  accomplish  the  end  in 
view.  Tlie  end  is,  to  have  the  property  sold  at  prices  in 
which  the  purchasers  will  buy  in  reference  to  her  supposed 
estate  for  life.  The  means  are  the  formal  notice  accompany- 
ing the  advertisement  of  sale,  referring  to  a  decree  in  chan- 
cery establishing  her  rights,  and  asserting  her  rights  to  be 
indefeasible ;  together  with  the  circulation  of  the  supposed 
opinion  of  Mr.  Lord,  supporting  her  claim.  If  this  court  has 
the  constitutional  authority  to  order  the  sale  in  the  manner 
in  which  this  has  been  done,  which  is  the  manner  prescribed 
by  statute,  the  interest  of  creditors  in  these  lands  to  have  them 
appropriated  to  the  payment  of  their  debts  became  vested  at 
the  death  of  the  intestate,  as  much  so  as  those  of  the  widow ; 
and  it  is  against  the  first  principles  of  justice,  as  well  as 
against  every  principle  of  law,  that  a  partition  or  division  of 
lands  or  afisignment  of  dower,  in  a  proceeding  in  a  Court  of. 
Chancery,  in  which  the  widow  and  the  heirs  only  were 
parties,  should  be  allowed  to  affect,  in  any  manner  whatever, 
the  rights  or  interests  of  the  creditors.  The  decree  is  bind- 
ing upon  the  parties  to  it,  forever.  It  is,  as  to  these  credit- 
ors, as  if  it  had  never  occurred,  in  all  matters  affecting  their 
rights  and  interests  in  this  estate.  It  is,  as  to  them,  a  perfect 
nollity.  That  it  was  the  design  and  intent  of  the  Legislature 
that  the  effect  of  the  sale  on  the  order  of  the  surrogate 
should  be  to  vest  the  purchaser  with  the  title  of  the  intestate, 
free  from  the  very  claim  which  is  here  set  up,  is  too  manifest 
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to  admit  of  question,  and  has  not  been  qnestioned.  The 
Legislature  declares  by  law  that  such  shall  be  the  effect  of 
the  sale,  in  so  many  words.  If  it  was  competent  for  the 
Legislature  to  pass  such  a  law,  it  is,  beyond  controversy,  the 
law  of  the  land.  The  authority  of  the  Legislature  to  pass  it 
is  denied  on  the  behalf  of  the  widow,  as  being  unconstitu- 
tional. The  constitutional  objections  to  the  validity  of  the 
statute  are,  as  I  understand  them,  founded  on  the  provisions 
of  the  Constitution  of  the  United  States,  prohibiting  a  State 
from  passing  any  law  impairing  the  obligation  of  a  conti^ct; 
and  on  the  provisions  of  the  Constitution  of  this  State,  de- 
claring that  ^^  no  member  of  this  State  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  secured  to  any  citizen  there- 
of, unless  by  the  law  of  this  State,  or  the  judgment  of  his 
peers ;"  and  also,  by  implication,  on  the  clause  relating  to  the 
taking  of  private  property  for  public  use. 

The  statute  passed  after  the  marriage  of  a  woman,  allowing 
her  dower  to  be  admeasured  to  her  in  money  instead  of  the 
land,  which  was  the  law  at  the  time  of  her  marriage,  against 
her  consent,  is  supposed  to  be  in  conflict  with  one  or  all  of 
those  constitutional  provisions.  This  objection  supposes  that 
a  general  statute  regulating  the  descent  and  transmission  of 
property,  in  the  case  of  death,  is  either  a  contract  or  a  vested 
right,  or  privilege  of  citizenship  or  otherwise,  so  that  those 
laws  cannot  be  altered  under  the  circumstances  mentioned. 
Tlie  wife's  right  is  this :  the  statute  provides  that  in  case  she 
survives  her  husband,  she  shall,  after  his  death,  be  endowed 
of  his  lands.  The  statute  of  descents  provides  that  a  son, 
who  is  an  only  child,  shall  succeed  in  fee  to  the  same  lands, 
in  case  the  father  shall  die  intestate,  and  shall  not  have  sold 
the  same  during  his  life.  The  law  promises  the  son,  that  in 
case  his  father  shall  die  seized  and  intestate,  the  fee  shall 
descend  to  him.  The  father  dies  seized  and  intestate,—- can 
it  be  said  that  if  the  Legislature  had  changed  or  altered  the 
descent  after  the  father  was  seized  and  the  son  was  bom,  and 
before  the  father  died,  that  the  law  was  unconstitutional,  or 
that  the  son  must  ^take,  notwithstanding  the  alteration  t  or 
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can  it  be  said,  that  because  the  wife's  right  depends  upon  the 
happening  of  one  contingent  event,  and  the  son's  on  two,  that 
they  are  different  f  The  interest  in  neither  case  vests  until 
the  death  of  the  husband  or  father;  and  the  promise  is  equally 
strong  to  both,  on  the  contingencies  mentioned  in  each  case. 
The  rights  in  either  case  have  the  same  characteristics.  They 
are  imperfect,  inchoate,  and  contingent;  alike  imperfect, 
alike  inchoate,  and  although  not  contingent  in  the  same  de- 
gree, alike  contingent.  Death  of  the  owner,  and  death  only, 
in  either  case,  makes  the  right  perfect.  Death  makes  the 
wife  a  widow  and  the  son  an  heir.  If  they  die  before  him, 
no  title  dies  with  or  descends  from  them ;  they  have  none  to 
lose  or  transmit.  They  never  had  any.  During  the  life  of 
the  husband,  the  wife  can  by  statute  release  her  imperfect 
right,  or  mortgage  it,  in  conjunction  with  her  husband ;  and 
so  far,  and  so  far  only,  is  her  right  regarded  in  law.  The 
son  can  bargain  and  sell  his  right  of  inheritance  during  his 
father's  life,  by  a  binding  executory  contract  So  far  are  his 
rights  regarded  in  law.  The  widow's  right  to  administer,  in 
case  of  intestacy,  is  of  the  same  class  of  rights,  and  is  con* 
sidered  a  valuable  right.  I  do  not  think  that  general  regula- 
tions for  the  descent  and  transmission  of  property,  in  case  of 
the  death  of  the  possessor,  to  his  widow,  heirs,  and  next  of 
kin,  can  be  regarded  as  constituting  a  contract  with  them, 
so  as  to  bring  those  laws  within  the  prohibition  of  the  Con- 
stitution of  the  United  States,  nor  as  vesting  the  expectants 
under  such  laws  with  rights  or  privileges  within  the  meaning 
of  the  Constitution  of  the  State.  If  such  laws  are  within  the 
constitutional  provisions  mentioned,  it  follows  that  they  can- 
not be  changed  so  as  to  take  effect  while  the  wives  and  chil- 
dren of  the  existing  generation  can,  as  to  themselves,  show 
that  the  change  was  made  after  they  became  wives,  or  in 
case  of  the  children,  after  they  were  bom,  for  the  promise  is 
to  all  of  them  alike. 

Statutes  divesting  persons  of  their  fee  in  land,  against  their 
will,  and  giving  them  money  in  exchange,  are  constantly 
enforced  in  cases  of  partition  in. the  Supreme  Court  and 
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Ooart  of  Ohancery,  and  in  the  isame  proceedingB,  widows  are 
compelled  to  take  their  dower  in  money,  against  their  will ; 
jet  I  believe  the  constitutionality  of  these  laws  has  nerer 
been  questioned.  This  qnestion,  although  involved  in  the 
discussion  of  this  motion,  I  do  not  consider  the  point  of  the 
case,  so  as  to  require  further  discussion  of  it  from  me.  As  far 
as  this  court  is  concerned,  it  is  a  determined  question.  It 
was  so  determined  by  the  surrogate  when  he  granted  the 
order.  I  deem  it,  however,  proper,  and  as  due  to  the  admin- 
istrator and  the  creditors,  to  say,  that  I  regard  the  statute  as 
clear  and  emphatic  in  its  declaration,  that  the  purchaser 
nnder  the  sale  will  take  the  lands  free  from  the  claim  now 
set  up  by  the  widow,  and  that  no  other  sale  can  be  made ; 
and  that  there  is  not,  in  my  opinion,  any  constitutional  im- 
pediment to  its  having  its  full  force  and  effect  as  a  valid  law 
of  the  land,  as  it  purports  to  be.  So  entn*ely  am  I  persuaded 
of  this,  that  I  would  not  hesitate  a  moment  as  to  my  duty  to 
invest  the  proceeds  of  sale  for  her  use,  and  pay  her  the  in- 
terest thereof.  Should  she,  therefore,  succeed  to  have  this 
sale  made  as  if  subject  to  her  dower,  the  creditors'  interests 
will  be  subject  to  a  double  dower; — ^the  one,  pi-actical,  from 
such  a  consideration  influencing  the  sale ;  the  second,  inevi- 
table, from  the  absolute  requirements  of  the  statute. 

Notwithstanding  these  embarrassments,  it  is  the  duty  of 
the  administrator  forthwith  to  proceed  with  the  sale.  The 
embarrassments  are  not  intrinsic,  but  casual  and  temporary. 
This  sale  is  an  ordinary  remedy  for  the  payment  of  debts ; 
and  for  a  court  to  authorize  the  forbearance  to  sell  as  a 
remedy  for  the  payment  of  debts,  because  combinations  sup- 
ported by  errors  of  opinion  are  at  work  to  depreciate  the 
value  of  the  lands,  would  be  to  charge  the  administration  of 
justice  with  a  want  of  sufficient  energy  to  accomplish  its  end; 
and  would,  in  effect,  be  saying  that  truth  had  lost  its  moral 
force  to  dissipate  error ;  neither  of  which  propositions  are  ad- 
missible as  a  ground  of  judicial  interference. 

I  have  said  that  the  administrator  was  not  vested  with  anj 
discretion  in  this  matter.    I  meant,  in  the  sense  that  it  was 
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claimed.  He  has  a  limited  discretion.  It  is,  however,  the 
discretion  of  the  eheriff  on  an  execution,  or  the  master  on  a 
sale.  The  statute  says  the  sale  shall  be  in  the  county  where 
the  lands  are  situated.  To  sell  at  Harlem  would  be  a  com- 
pliance with  this  statute,  yet  it  would  not  be  a  discreet  exer- 
cise of  power,  and  this  court  would  set  it  aside  as  not  being 
fair;  for,  in  the  exercise  of  a  sound  discretion,  he  is  bound  to 
sell  at  the  Exchange.  The  statute  says  the  sale  shall  be 
made  between  the  hour  of  nine  in  the  morning  and  the  set- 
ting of  the  sun ;  yet  if  made  in  this  city  at  four  o'clock  in 
the  afternoon,  this  court  would  set  it  aside,  as  not  fairly 
made ;  for,  in  the  exercise  of  a  sound  discretion,  it  onght  to 
be  sold  at  the  usual  hours  of  the  sale  of  real  estate  at  the 
Exchange.  If  the  sale  was  advertised  to  be  made  at  the  Ex- 
change in  the  morning,  and  a  snow-storm  should  on  that  day 
block  the  streets  so  as  to  prevent  purchasers  coming,  the  sale 
would  not  be  made  fairly,  if  made ;  or  if,  while  the  sale  was 
progressing,  a  fire  should  break  out  and  call  off  the  bidders, 
and  thus  prevent  competition,  and  the  sale  was  consummated 
under  such  circumstances,  it  would  not  be  fair.  If  the  ad- 
ministrator discovered,  on  the  day  of  sale,  a  combination 
among  men,  the  effect  of  which  would  be  to  destroy  the  or- 
dinary competition,  and  should  consummate  the  sale,  it  could 
not  be  regarded  as  fair.  The  surrogate  is  enjoined  by  the 
statute  not  to  confirm  the  sale  unless  it  be  affirmatively 
shown  that  it  was  fairly  conducted;  and  where  the  sale 
would,  in  the  judgment  of  the  administrator,  if  consummated, 
be  palpably  so  unfairly  conducted  that  the  surrogate  would 
be  bound  to  set  it  a^ide,  he  need  not,  I  think,  consummate  it, 
but  may  postpone  it  temporarily.  This  is  the  law  as  regards 
sheriffs  and  masters.  If  he  has  not  the  discretion  of  a  trus- 
tee, or  a  judicial  discretion,  he  is  not  an  automaton,  to  move 
only  as  he  may  be  acted  upon.  He  is  to  have  his  eyes  and 
his  ears  open,  that  he  may  see  and  hear  every  thing  that  may 
affect  the  sale.  He  is  to  be  diligent  in  removing  obstructions 
and  impediments,  whether  arising  from  the  elements  or  the 

contrivances  of  men.    He  is  bound  to  have  the  sale  fairly 
Vol.  L— si 
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made,  and  the  meaUB  that  he  uees  mnBt  be  those  which  will 
best  secure  that  end.  I  think  it  would  be  his  dutj,  if  the 
sale  was  embarrassed  with  a  claim  that  the  purchaser  would 
take  subject  to  the  widow's  dower,  to  declare  that  such  was 
not  the  effect  of  the  sale ;  and  that  the  sale  was  made  on  the 
condition  that  the  conveyance  by  the  administrator  would 
convey  the  estate  of  the  intestate  '^  free  and  discharged  from 
all  claim  of  dower  for  the  widow  of  the  intestate,"  in  the  lan- 
guage of  the  statute  itself.  Nay,  more ;  if  in  the  exercise  of 
sound  judgment  he  is  of  the  opinion  that  the  embarrassments 
are  such  that  a  sale  cannot  be  fairly  made,  unless  the  fnllest 
scope  be  allowed  to  the  purchaser  to  try  the  question  of  the 
widow's  title  in  a  competent  court,  before  he  shall  be  com- 
pelled to  pay  the  purchase-money,  it  would  be  the  duty  of 
the  administrator  to  take  a  nominal  sum  as  part  of  the  pur- 
chase-money, from  a  responsible  purchaser  in  good  faith, 
merely  to  give  validity  to  the  bargain,  that  such  question 
might  be  raised  on  a  bill  for  a  specific  performance  by  the 
administrator,  and  put  in  process  of  determination  without 
loss  to  any  one.  In  the  exercise  of  a  sound  discretion  he  is 
also  permitted  to  sell,  on  a  credit  of  three  years,  for  not  more 
than  three-fourths  of  the  purchase-money,  and  submit  such 
sale  to  the  surrogate  for  his  approval.  He  must  adapt  his 
means  to  the  end,  and  that  end  must  be  the  highest  price. 
His  own  discretion  is  to  guide  his  judgment  under  the  law. 
What  I  have  said  by  way  of  illustration  of  my  views,  is  not 
to  be  considered  advice.  The  administrator  must  be  left  free 
to  act  under  the  order  as  it  is,  and  I  must  be  left  free  from 
the  embarrassments  of  extra-judicial  advice  when  I  am  called 
upon  judicially  to  review  his  conduct.  This  application  is 
dismissed  without  costs  to  either  party,  and  without  prejudice 
to  the  rights  of  any  creditor  to  make  application  for  an  at- 
tachment. 
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Howell  t*.  Blodoett, 

In  the  Matter  of  ike  administrators  o^Malokey,  deceased. 

The  pnMiBl<mB  of  tihaplar^  of  the  Laws  of  1847  (3  Sec.  Slat,  5  ed^  17i 
§  28), — aathorii&Bg  tonogates  to  oompoand  debts  helonging  to  an  es- 
tate,—do  not  apply  to  demands  sgainst  solvent  debtors. 

This  was  an  applieation  by  Howell  and  others  as  admin- 
istrators of  one  Malonej,  an  attorney  and  connsellor-at-law, 
for  an  order  allowing  a  compromise  between  them  and  Blod« 
gett,  a  debtor  c^  the  decedent.  It  appears  that  Blodgett, 
who  is  solvent,  and  one  Arnold,  who  is  insolvent  and  resid- 
ing oat  of  the  State,  became  indebted  to  the  decedent  for  a 
bill  of  costs  in  a  suit  in  which  he  acted  as  their  attorney. 
Blodgett  claims  that  the  retainers  were  separate  and  distinct, 
and  that  it  was  agreed  between  Malonej  and  himself  and 
Arnold,  that  each  of  them  should  be  separately  responsible 
to  Maloney  for  no  more  than  half  of  his  costs,  and  that  he, 
Blodgett,  has  already  paid  a  part  of  his  share  of  the  same, 
and  is  ready  and  willing  to  pay  the  balance  due  on  his  halt 
of  the  costs.  The  administrators,  therefore,  apply  for  an 
order  granting  permission  to  compromise  on  such  a  basis. 

Thk  Subkooatk. — ^This  is  not  a  case  contemplated  by  the 
statute  of  1847,  chapter  80.  It  is  rather  a  question  of  con* 
tract  to  be  settled  by  evidence,  than  a  case  of  compromising 
or  compounding  a  debt.  Although  the  terms  of  the  act  are 
general  and  comprehensive,  we  are  not  at  liberty  to  shut  our 
eyes  to  the  facts  and  circumstances  surrounding  it  and  which 
occasioned  its  passage.  We  must  consider,  in  its  construe* 
tion,  what  the  old  law  was,  the  evil  under  it,  and  the  remedy 
intended  to  be  applied  by  the  Legislature.  Prior  to  its  en- 
actment, executors  and  administrators  could  not  compound 
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and  comprombe  the  debts  due  their  testators  or  intestates, 
which  were  doubtful  or  bad,  without  being  liable  for  the 
loss,  personally.  It  was  to  remedy  this  evil  that  the  act  was 
passed,  and  not  to  provide  a  new  tribunal  for  the  construc- 
tion of  contracts  and  the  liquidation  of  unsettled  accounts  with 
solvent  debtors.  Any  other  construction  of  the  statute  would 
be  likely  to  accumulate  a  large  and  inconvenient  addition  of 
business  in  courts  not  originally  constructed  for  the  trial  of 
issues.  And  although  a  result  might  be  arrived  at  in  bad  or 
doubtful  unliquidated  claims,  still  strict  investigation  upon 
legal  evidence  would  be  necessary  in  cases  of  solvent  de- 
mands. 

Admitting  the  court  to  possess  jurisdiction,  which  it  dis- 
believes, still  there  would  be  an  indelicacy,  if  not  improprie- 
ty, in  the  case  of  solvent  demands,  for  the  court  to  step  in 
between  the  administrators  and  the  persons  entitled  to  the 
estate,  in  advance  of  a  final  settlement 


liADiBOH  CouMTT— HON.  SIDNEY  T.  HOLBiES,  SuBBOGATB—Jiine,  18S9. 

CoiAON  ^.  Bbainabd. 

In  the  Matter  of  the  appliccUtan  of  the  adndnistratoTS  of 
Ebenezkb  Golson,  deceaaedj  to  mortgage^  leassj  or  sdl  his 
*    real  estate  to  pay  his  debts. 

At  eosimoii  1a w,  neither  the  adminions  of  an  ezecator  or  adminiBtrator,  nor 
A  judgment  agAinst  him,  can  in  any  way  bind  the  heir  or  deviaee,  or 
afiM  the  real  estate  deriyed  fixmi  his  testator  or  intestate. 

Upon  the  hearing  of  an  application  of  the  administrators  for  authority  to 
sell  so  much  of  the  real  estate  of  the  intestate  as  may  be  necessary  to 
pay  his  debts,  it  iscompetent  for  a  devisee  of  the  real  estate  in  questkm, 
or  any  persons  claimbg  under  him,  to  contest  the  legally  or  Talidity  of 
a  Judgment  obtained  against  the  administrators,  like  any  other  daim  or 
demand  against  the  estato.  The  judgment  is  oiAj  piima-faeU  eyidenoe 
of  the  debt  of  the  intestate,  and  lihe  all  other  jprjmo/aeje  evidence,  is 
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liaUe  to  be  eontroTerted,  impeachad,  or  entirely  diaproyed  hy  any  com- 
petent eyidenoe. 
The  devisee  being  let  in  to  contest  the  Judgment,  it  was  ordered  that  it  be 
sent  to  the  Gircoit  on  an  order  for  a  trial,  under  section  73  of  the  Code 
of  Procediire. 

This  was  an  application  on  the  part  of  RoUin  Colson  and 
Noble  S.  Colson,  administrators  of  Ebenezer  Colson,  deceas- 
ed, for  authority  to  mortgage,  lease,  or  sell  the  real  estate  of 
ihe  intestate,  to  pay  his  debts,  under  section  iO  of  chapter 
460  of  the  Laws  of  1887.    (3  Bev.  Stat.,  6  ed.,  187,  §  2.) 

In  the  list  of  debts  annexed  to  the  petition  is  a  judgment 
in  favor  of  Josiah  Colson  against  the  administrators,  for 
$1137.65  damages  and  costs,  perfected  and  docketed  July  7^ 
1858. 

The  petitioners  were  appointed  administrators,  April  14, 
1856,  and  the  judgment  was  recovered  upon  a  claim  against 
the  deceased,  presented  to  the  administrators,  and  by  an 
agreement  in  writing  between  them  and  the  claimant,  and 
the  approval  of  the  surrogate,  referred,  in  pursuance  of  the 
statute,  to  Orrin  Willey,  Damon  Eichmond,  and  Aaron  D. 
Dunbar.  (See  8  Bev.  Stat.,  5  ed.,  176,  §  41.)  Prior  to  the 
hearing  Mr.  Dunbar  resigned,  and  refused  to  act,  and  upon  the 
application  of  the  claimant  at  a  special  term  of  the  Supreme 
Court,  an  order  was  made,  appointing  Ira  P.  Barnes  a  referee 
in  place  of  said  Dunbar,  and  directing  said  referees  to  hear 
said  claim  and  report  thereon  to  the  Supreme  Court. 

The  referees  heard  the  claim,  the  administrators  and  the 
claimant  each  appearing  with  counsel ;  and  the  referees  on 
the  19th  day  of  May,  1858,  made  their  report,  by  which 
they  found  that  there  was  due  the  claimant  the  sum  of 
$1010,  and  interest  from  September  5,  1857,  that  being 
the  day  when  the  claim  was  presented  to  the  administrators. 
No  order  confirming  this  report  was  obtained,  and  judgment 
was  perfected  and  docketed  thereon  for  $1069.68  damages, 
and  $67.97  costs. 

By  the  petition  it  appears  that  William  G.  Brainard  has 
become  the  owner,  by  purchase  from  some  of  the  heirs,  of  an 
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interest  in  the  real  estate  of  deoeaeed,  wfaidi  is  songht  to  be 
sold  bj  the  petitioners ;  and  he  was  dal j  served  with  notice 
of  the  hearing.  Since  the  proceedings  were  instituted,  Mr. 
Brainard  has  died,  and  his  widow  and  heirs  have  appeared 
and  been  sabstitnted  in  his  place,  and  object  to  the  claim  of 
Josiah  Colson  above  stated,  npon  the  following,  among  other 
gronnds,  viz. : 

I.  The  judgment  is  void  for  the  reason  that  the  referees 
were  not  appointed  in  the  manner  required  by  statute,  the 
Supreme  Court  having  no  power  to  appoint  Ira  P.  Barnes 
one  of  the  refbrees.  That  such  appointment  should  have 
been  made  by  the  agreement,  in  writing,  of  the  parties,  and 
tile  approval  of  the  surrogate. 

n.  Said  judgment  is  void  for  the  i*eason  that  no  order  was 
obtained  confirming  the  report  of  the  referees  as  required  bj 
statute. 

in.  The  judgment  is  not  conclusive  upon  them,  and  they 
ask  to  be  allowed  to  contest  said  claim.  And  they  aver 
that  the  whole,  or  a  large  portion  of  said  claim,  is  barred  by 
the  Statute  of  Limitations.  That  the  claim  is  for  the  services 
of  said  Josiah  Colson,  who  is  a  son  of  the  deceased,  rendered 
or  performed  while  residing  in  the  family  of  his  father,  em- 
bracing the  entire  pericyd  from  1809,  when  claimant  became 
of  age,  to  March,  1856,  when  Ebenczer  Colson  died.  That 
said  claimant  was  maintained  and  supported  during  all  this 
time  by  his  father.  That  he  was  feeble  in  mind  and  body, 
and  that  the  services  rendered  were  not  worth  his  support. 
That  there  was  no  contract  or  agreement  of  any  kind  be- 
tween said  Ebenezer  and  Josiah  Colson,  that  the  latter 
should  receive  pay  for  his  services.  And  that  such  services^ 
whatever  may  have  been  their  value,  were  fully  paid  for  by 
Ebenezer  Colson  prior  to  his  death. 

J.  Uaooox,  fifr  th$  Widow  and  Esirs  of  WiOiam  G.  BrainaHL 

J.KJSijmwQK,forJoiiahOoUon,theOMmanL 
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8.  8.  AsaoTr,f0rih$  Admimdra$or9. 
He  objects  to  a  rehearing  of  the  claim,  and  preseuts  a 
written  protest  of  heirs  .owning  an  interest  equal  to  seren- 
elevenths  in  the  real  estate  of  said  deceased  against  a  rehear- 
ing of  said  claim. 

Thb  Surbooatb. — I  have  not  examined  the  objections 
made  to  the  regularity  of  claimant's  proceedings  in  procur- 
ing the  appointment  of  Barnes  as  a  referee,  and  the  entering 
of  his  judgment  without  an  order  confirming  the  report,  for 
the  reason  that  the  conclusions  I  have  come  to,  upon  the  last 
objection  made  to  the  judgment,  render  it  unnecessary. 

At  common  law,  neither  the  admissions  of  an  executor  or 
administrator,, nor  a  judgment  against  him,  could  in  any  way 
bind  the  heir  or  devisee,  or  affect  the  real  estate  derived  from 
his  testator  or  intestate.  {Osgood  v.  Manhattan  Co,^  3  Cow.^ 
612 ;  Spraker  v.  Dcuvis^  8  Id,y  132 ;  Baker  v.  Kmgdandy  10 
Paige^  366,  368 ;  MooerB  v.  Whiter  6  Johna.  C%.,  360,  373 ; 
1  CkyiD.  d&  HiW%  Not&e^  403,  ed.  of  1850 ;  2  Id.,  7,  note  10.) 
This  being  the  rule  at  common  law,  let  us  see  how  it  has 
been  modified,  if  at  all,  by  statute. 

It  is  provided  (3  Eev.  Stat,  6  ed.,  747,  §  12),  "  That  the 
real  estate  which  belonged  to  any  deceased  person  shall  not 
be  bound,  or  in  any  way  affected  by  a  judgment  against  his 
executor  or  administrator,  nor  shall  it  be  liable  to  be  sold  by 
virtue  of  any  execution  issued  upon  any  such  judgment." 

By  this  provision,  the  real  estate  of  a  deceased  person  is 
placed  beyond  the  reach  of  a  judgment  against  his  executors 
or  administrators,  and  is  not  to  be  bound  or  in  jBiny  way 
affected  thereby. 

As  to  the  effect  of  such  a  judgment,  when  an  application 
is  made  to  sell  the  real  estate  of  a  deceased  person  to  pay 
his  debts,  the  statute  provides, ''  That  when  a  judgment  has 
been  recovered,  or  a  decree  obtained  against  an  executor  or 
administrator  for  any  debt  due  from  the  deceased,  and  there 
are  not  sufficient  assets  in  the  hands  of  the  executor  or  ad- 
ministrator to  satisfy  the  same,  the  debt  for  which  the  judg- 
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ment  or  decree  was  obtained  shall,  notwithstanding  the  form 
of  such  judgment  or  decree,  remain  a  debt  against  the  estate 
of  the  deceased  to  the  same  extent  as  before,  and  to  be  estab- 
lished in  the  same  manner  as  if  no  snch  judgment  or  decree 
had  been  obtained,  provided  that  when  such  judgment  or 
decree  has  been  obtained  upon  a  trial  or  hearing  upon  the 
merits,  the  same  shall  he  prima-fdcie  eridence  of  such  debt 
before  the  surrogate."  (3  Hev.  Stat.j  5  ed.,  196,  latter  part 
of  §  59  ;  Laws  of  1887,  ch.  460,  §  72,  as  amended  by  Zatos 
of  1843,  ch.  172,  and  Laws  of  1847,  ch.  298.) 

The  judgment  in  this  case  was  obtained  after  a  hearing 
upon  the  merits,  and  this  provision  makes  tt  jj^mafacie 
evidence  of  the  debt  upon  this  application.  It  divests  it  of 
the  character  and  force  of  a  judgment,  and  makes  it  in  the 
first  instance  evidence  of  the  extent  of  the  claim ;  but  like 
sJl  prima  facie  evidence,  liable  to  be  controverted,  impeach- 
ed, reduced,  or  entirely  disproved  by  any  competent  evi- 
dence. 

^0  other  construction  would  give  any  force  to  this  pro- 
vision. If,  upon  a  hearing,  the  claim  cannot  be  controverted 
like  any  other  claim,  then  the  judgment  is  conclusive,  instead 
o{  prima  facie  evidence  of  the  debt.  The  judgment  does 
not  even  change  the  character  of  the  debt,  or  prevent  the 
Statute  of  Limitations  from  running  against  it.  It  is  not 
evidence  of  the  costs  of  the  suit ;  and  they  cannot  be  includ- 
ed in  the  debt  and  charged  upon  the  real  estate.  {Ferguson 
V.  Broome^  1  Bradf^  10  ;  Skidmore  v.  Somaine^  2  iS.,  122; 
Sandford  v.  Granger^  12  JBarb.j  392 ;  Bayton^s  Surrogate^ 
2  ed.,  659,  560.) 

If  the  judgment  does  not  change  the  character  of  this 
claim,  and  it  remains  a  simple  debt  against  the  estate  of  the 
deceased,  then  the  persons  representing  the  interest  of  ICr. 
Brainard  in  the  real  estate  of  deceased,  should  be  allowed 
to  litigate  the  validity  and  extent  of  the  claim,  and  set  up 
against  it  the  matters  stated  in  their  third  point.  For  it  is 
further  provided  that  "  on  such  hearing  it  shall  be  competent 
to  any  heir  or  devisee  of  the  real  estate  in  question,  and  to 
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any  peraon  claiming  under  them,  to  show  that  the  whole  of 
the  personal  estate  of  the  deceased  has  not  been  dnlj  applied 
by  the  executors  or  administrators  to  the  payment  of  his 
debts,  to  contest  the  validity  and  legality  of  any  debts,  de- 
mands, or  claims  which  may  be  represented  as  existing 
against  the  testator  or  intestate,  and  to  set  up  the  Statute  of 
Limitations  in  bar  to  such  claims;  and  the  admissions  of 
any  such  claims  so  barred,  by  any  executor  or  administrator, 
shall  not  be  deemed  to  revive  the  same,  so  as  in  any  way  to 
affect  the  real  estate  of  the  deceased."  (2  JRev.  Stai.j  5  ed., 
188,  §  13.) 

Thib  provision  secures  to  the  heirs  or  devisees,  or  any  per* 
son  claiming  under  them,  the  right,  upon  the  hearing,  to 
litigate  or  contest  the  legality  or  validity  of  any  claim,  and 
set  up  the  Statute  of  Limitations.  And  the  concluding  por- 
tion of  the  section  evinces  the  determination  of  the  Legislature 
to  carry  out  the  doctrine  of  the  common  law,  and  protect  the 
real  estate  from  being  bound  or  affected  by  the  acts  or  ad- 
missions of  the  executor  or  administrator. 

The  heirs  or  devisees  of  Mr.  Brainard  are,  therefore,  en- 
titled to  be  let  in  to  litigate  or  contest  this  claim,  and  I  can- 
not refrain  from  saying,  that  it  is*  a  principle  of  justice,  in 
harmony  with  all  law,  that  every  person  whose  property  is 
liable  to  be  taken  for  the  payment  of  a  claim  of  this  nature, 
should-have  an  opportunity  to  be  heard  when  the  amount  of 
that  claim  is  fixed  or  liquidated. 

It  is  also  provided  that  ^^  If,  upon  such  hearing,  any  ques- 
tion of  fact  shall  arise,  which,  in  the  opinion  of  the  surrogate, 
cannot  be  satisfactorily  determined  without  a  trial  by  jury, 
he  shall  have  authority  to  award  a  feigned  issae,  to  be  made 
up  in  such  form  as  to  present  the  question  in  dispute,  and  to 
order  the  same  to  be  tried  at  the  next  Circuit  Ck)urt  to  be 
held  in  such  county."    (3  Bev.  8tat.y  5  ed.,  189,  §  U.) 

By  section  72  of  the  Code,  feigned  issues  are  abolished, 
and  an  order  for  a  trial  is  substituted,  which  shall  state  the 
question  of  fact  to  be  tried,  and  which  shall  be  the  only 
authority  necessary  for  a  trial.    As  the  counsel  for  the  claim- 
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ant  ha9  reqaeeted  that  if  a  rehearing  of  this  claim  is  ordered, 
it  be  sent  to  the  drcuit  for  trial,  I  am  quite  willing  to  aaeent 
to  this  request,  trusting  that  this  desire  on  the  part  of  the 
claimant's  counsel,  coupled  with  the  amount  of  the  claim, 
and  the  principles  involved  in  it,  will  be  regarded  by  the  jufr- 
tice  who  shall  hold  the  circuit,  as  a  sufficient  reason  for  send- 
ing there  for  trial  a  case  that  in  most  instances  would  be 
sent  to  a  referee  for  decision. 

The  parties  interested  may  draw  up  such  an  order  as  will 
present,  plainly  and  distinctly,  the  questions  to  be  litigated 
in  this  case. 
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1860. 

Babbeb  v.  Converse. 

In  the  Matter  of  the  Administration  of  Abrarau  Babbxb, 

deceased. 

The  proyision  of  the  statute  (3  lUv.  8ua.,  5  ed.,  ISO,  g  35),  providing  that 
where  an  application  for  administration  is  made  bj  a  penon  other  than 
the  one  having  the  prior  right,  the  applicant  shaU  file  a  written  lennn- 
dation  of  persons  having  sach  prior  right,  or  a  dtation  ahaU  be  issaed 
to  sach  peraons  to  show  cause — ^must  be  construed  strictlj.  Nothing 
will  satlslPy-  the  statute  but  a  written  renunciation,  or  a  citation  to  diow 
cause. 

Thofl,  where  letters  of  administradon  were  granted  to  D.  B.  and  A.  B.,  who 
had  the  prior  right,  but  were  revoked  on  their  fiiilure  to  give  new  8e> 
curities,  and  letters  were  subsequently  granted  to  C,  who  was  next  en- 
titled to  them, — Hddt  that  D.  B.  and  A.  B.  were  entitled  to  notice  of 
the  application  of  C.  The  failure  gf  D.  B.  and  A.  B.  to  ftimlsh  new 
sureties^  does  not  amount  to  a  "  written  renunciation"  within  the  mean- 
ing of  the  statute,  nor  does  the  previous  notice  or  citation  aerved  on 
them  to  appear  and  file  new  sureties,  dispense  vrith  the  neoeesity  of  ser- 
vice of  a  citation  on  them,  upon  C.'s  application. 

Where  letters  of  administration  have  been  iiregularlj  issued,  without  citing 
those  having  a  prior  right  to  the  administration,  they  will  be  revoked. 
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This  was  an  application  on  petition  and  affidavits,  by  Dor^ 
CM  Barber  and  Amasa  M.  Barber,  to  have  an  order  mad^ 
by  the  surrogate  of  Jefferson  coonty,  March  13,  1860,  ap- 
pointing Edward  Converse  administrator  of  the  estate  of 
Abraham  Barber,  deceased,  vacated,  and  the  letters  issued 
to  him  annulled.    The  £acts  appear  in  the  opinion, 

p.  G.  CUi*VDr,  for  ApplieanU. 
P.  J.  Wagsb,  Jbr  AdmMtiraUfr. 

Tub  Subbooatb. — ^It  appears  that  qn  the  13th  December, 
1859,  Dorcas  Barber,  widow,  and  A.  M.  Barber,  son,  were 
appointed  administrators  of  said  estate,  and  Edward  Con- 
verse and  Levi  Miller  were  sureties  on  the  bond  of  the  ad- 
ministrators. Converse  was  the  husband  of  Letitia  Converse, 
who  is  a  daughter  of  the  deceased.  Converse  was.  also  one 
of  the  appraisers  of  the  estate.  On  the  28th  February,  1860, 
Converse,  on  the  application  of  A.  M.  Barber,  and  after  cita- 
tion issued  to  and  served  on  him,  was  removed  from  his 
position  as  appraiser,  on  the  ground  that  he  was  an  interested 
party.  On  the  same  day.  Converse  applied  to  be  discharged 
as  surety  for  the  administrators,  and  a  citation  was  issued, 
returnable  on  the  7th  March,  requiring  the  administrators  to 
appear  and  give  new  sureties,  pursuant  to  the  statute,  which 
citation  was  duly  served  on  the  administrators.  On  the  7th 
March,  the  five  days  further  time  allowed  by  the  statute  was 
given  to  the  administrators  in  which  to  give  new  sureties. 
On  the  12th  March,  no  new  sureties  having  been  given,  the 
surrogate  entered  an  order  revoking  the  letters.  On  the  13th 
March,  on  the  application  of  Edward  Converse,  letters  were 
issued  to  him  in  the  right  of  his  wife,  who  was  next  entitled 
after  Dorcas  Barber  and  A.  M.  Barber,  and  no  citation  was 
issued  to  Dorcas  or  A.  M.  Barber,  or  any  other  notice  given  of 
the  application  of  Converse ;  and  these  letters  are  now  sought 
to  be  vacated,  on  the  ground  that  no  notice  or  citation  was 
given  or  issued  to  said  Dorcas  or  A.  M.  Barber.  It  was  ad- 
mitted by  the  counsel  of  both  parties,  on  the  hearing,  that 
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the  only  qnestion  to  be  now  decided,  was  whether  Dorcas 
and  A.  M.  Barber  were  entitled  to  notice  of  the  application  of 
Oonverse.  Other  qnestions  might  perhaps  arise  on  the  pa- 
pers, but  this  is  the  only  one  to  be  passed  ^pon. 

Section  35  of  8  JSev.  Stat,^  6  ed.,  160,  provides  that 
when  any  person  applies  for  administration,  and  there  shall 
be  any  other  person  having  prior  right  to  such  administra- 
tion, the  applicant  shall  file  with  the  surrogate  a  written  re- 
nunciation of  the  persons  having  such  prior  right ;  or,  if  he 
does  not  do  this,  a  citation  shall  be  issued  to  all  persons 
having  such  prior  right,  to  show  cause,  at  ^  day  to  be 
specified,  why  administration  should  not  be  granted  to  the 
applicant.  The  statute  (3  Rev.  Stat^  5  ed.,  164,  §  54), 
which  authorizes  the  surrogate  to  revoke  letters  on  failure  to 
give  new  sureties,  makes  no  provision  as  to  who  shall  be  ap- 
pointed in  the  place  of  the  administrators  removed,  or  how 
they  shall  be  appointed.  For  aught  that  appears  in  the  stat- 
ute, the  rights  of  all  parties  are  the  same  as  if  letters  had 
never  been  issued.  The  statute  doeb  not  restrict  the  appoint- 
ment to  those  that  are  subsequently  entitled.  If  the  person 
removed,  the  next  day  after  his  removal  should  apply  to  the 
surrogate  and  present  proper  bonds,  there  is  nothing  in  the 
statute  to  prevent  his  being  appointed ;  that  is,  the  removal 
does  not  disqualify.  This  being  so,  when  Converse  applied, 
there  were  two,  Dorcas  and  A.  M.  Barber,  who  had  the  prior 
right,  and  Converse  must  either  file  their  written  renuncia- 
tion, or  take  out  a  citation.  The  statute  requires  the  one  or 
the  other  of  these  things  to  be  done,  and  this  must  be  com- 
plied with  before  the  surrogate  has  authority  to  appoint 

It  may  be  said  that  the  act  of  the  old  administrators,  in 
neglecting  to  give  new  bail,  amounted  to  a  renunciation. 
But  when  the  statute  says  a  written,  renunciation  must  be 
filed,  I  take  it,  it  means  what  it  says.  Again,  it  may  be  said 
that  no  citation  was  necessary,  because  of  the  previous  notice 
or  citation  served  on  them  to  appear  and  file  new  sureties. 
It  is  true  that  if,  after  this  notice,  they  did  not  file  new  baO, 
they  were  presumed  to  know  that  their  letters  would  be  re- 
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yoked ;  but  they  were  not  presnmed  to  know  that  some  one 
else  would  apply  for  letters,  or  that  Converse  himself  wonld 
do  so,  or  when  he  would  apply.  They  therefore  have  never 
had  an  opportunity  to  show  cause  why  administration  should 
not  be  granted  to  the  applicant,  Converse.  It  seems  to  me 
that  neither  the  letter  nor  the  spirit  of  the  statute  has  been 
complied  with  in  this  resjllct.  There  is  nothing  in  this  case 
which  satisfies  the*  statute,  when  it  requires  either  a  written 
renunciation  or  a  citation  to  show  cause. 

I  have  not  been  able  to  find  any  case  in  the  books  that 
bears  upon  the  point  at  issue.  I  take  the  statute  as  it  is, 
and  construe  it  as  it  seems  to  me  reasonable  and  just  This 
court  has  not  such  a  general  jurisdiction  as  will  allow  it  to 
vary  from  the  law  as  it  stands  written.  K  the  views  as 
above  expressed  are  correct,  the  order  granting  administra* 
tion  to  Converse,  and  the  letters  issued  thereon,  must  be  va* 
cated. 

It  seems  to  be  well  settled  by  the  decisions,  that  I  have 
authority  to  revoke  the  order.  {Skidmore  v.  Domes^ 
10  Paige^  316 ;  VreederJmrgh  v.  Ca^,  9  Id.^  129 ;  Proetar 
V.  Wanmdker^  1  Barb.  Ch.y  302 ;  73.,  452 ;  Pvblio  Adminr 
i4raior  v.  Peters^  1  Brad/.,  100.) 


Jbffkbbon  Cduutt— HON.  MILTON  H.  MERWIN,  Subboqati— 

Jane,  1860. 

.      HOLLEY   V.   ChAHBEBLAIN. 

In  the  Matter  of  the  Otta/rdianship  of  Charles  Chaicbbslaih, 

.  a  fJM/noT, 

In  appointing  %  gaaidian  of  the  estate  of  a  minor,  the  beet  intexests  of  the 
minor  are  alone  to  be  consolted,  and  the  Bunogate  is  not  restricted  in 
hia  appdntment  to  the  rdatiTes.  He  maj  appoint  a  stranger,  who  Is 
shown  to  be  competent. — 8o  hM,  where  all  the  relatives  of  the  minor, 
excepting  the  mother,  united  in  a  consent  to  the  appointment  of  the 
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The  poliegr  of  tlie  law  ii  against  ihe  appcdntment  of  married  women  as  guar- 
dinas  of  the  estates  of  mlBon.  Aad  wheie  tbe  mother  of  the  minor  Is 
Uying  with  a  second  husbaod,  though  otherwise  competent,  she  will  not 
be  appointed  goaidian  of  his  estate. 

Nathan  Chamberlain,  paternal  uncle  of  the  child,  applied 
for  the  appointment  of  Elon  K.  Downer,  as  guardian  of  the 
estat^e  of  Charles  Chamberlain,  a  minor,  of  the  age  of  five 
years,  whose  father  is  dead,  bat  bis  mother  is  living.  All 
the  competent  male  relatives  of  the  child,  being  five  paternal 
uncles  and  two  maternal  uncles,  consented  to  this  appointment. 
On  the  first  hearing,  the  mother  opposed  the  appointment, 
claiming  that  she  should  be  appointed.  It  was  then  admitted 
that  the  mother  had  recently  married,  and  w^  then  the  wife 
of  Theron  HoUey. 

L.  J.  BiOELow,  pyr  Pe^Hon&r. 
J.  Clabio^  opposed. 

Thk  Surrogate. — No  question  is  made  as  to  the  compe- 
tency of  Mrs.  HoUey,  the  mother,  except  that  she  is  a  mar- 
ried woman,  whose  husband  is  not  the  father  of  the  child. 
No  objection  is  made  to  Downer,  except  that  he  is  nob  a 
relative.  So  that  the  question  here  is,  whether  the  mother, 
who  is  living  with  a  second  husband,  shall  be  appoint^ 
guardian  of  the  estate  of  the  child,  or  the  person  chosen  by 
all  the  other  relatives,  including  two  brothers  of  the  mother. 
The  property  seems  to  consist  of  about  $100  personal,  and 
real  estate  the  annual  rents  and  profits  of  which  do  not  ex- 
ceed $100. 

In  the  absence  of  any  appointment,  where  a  minor  has  real 
estate,  the  mother  would  be  guardian,  with  the  rights  of  a 
guardian  in  socage  (3  Bev.  Stat.y  5  ed.,  2,  §§  5-7) ;  but  this 
guardianship  is  superseded  by  the  appointment  of  the  surro- 
gate.   (/J.) 

Section  34,  chapter  460,  of  Laws  of  1837  (3  Bev.  StaL^ 
164,  §  56),  provides  that  in  case  a  woman  marries  after  being 
appointed  an  executrix,  administratrix,  or  guwrdiany  the  sor- 
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rogate,  on  the  application  of  any  person  interested,  shall 
have  power  to  revoke  such  appointment ;  and  the  same  sec- 
tion provides  for  a  revocation  in  case  of  incompetency  by 
reason  of  drnnkenness,  improvidence,  or  want  of  understand- 
ing. Section  32  (3  Rev.  Stat,  159)  provides  that  no  letters 
of  administration  shall  be  granted  to  a  '^  person  who  shall  be 
judged  incompetent  by  the  surrogate  to  execute  the  duties  of 
Buch  trust  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding,  nor  to  any  married  woman ;"  but  where  a 
married  woman  is  entitled,  they  may  be  granted  to  her  hus- 
band. Now  the  same  reasoning  that  would  make  a  married 
woman  incompetent  to  be  an  administratrix,  would  apply  in 
case  of  the  guardianship  of  the  estate  of  a  minor. 

Agaiif,  the  S4th  section  above  referred  to  gives  power  to 
the  surrogate  to  revoke  letters  in  certain  cases  of  incompe- 
tency, naming  them ;  and  no  doubt  when  those  cases  appear, 
it  is  the  absolute  duty  of  the  surrogate  to  revoke.  The  sec- 
tion then  says,  that  in  case  a  woman  marries,  the  surrogate 
shall  have  power  to  revoke.  This,  of  course,  must  mean, 
that  although  the  woman  is  not  incompetent  for  any  of  the 
reasons  stated  in  the  first  part  of  the  section,  yet  if  she  mar- 
ries, that  of  itself  is  a  reason  for  her  removal.  Taking  both 
these  sections  above  cited  together,  they  seem  to  me  a  strong 
argument  against  the  right  of  a  married  woman  to  be  ap- 
pointed guardian  of  the  estate  of  a  minor. 

2  KenPs  Com.  (8  ed.,  236,  note  c),  makes  a  distinctiom 
whether  the  mother  is  married  or  not,  giving  her  the  prefer- 
ence only  when  she  is  unmarried.  But  I  do  not  find  the 
authority  on  which  it  is  based.  It  is  there  stated  to  be  the  . 
usual  order  to  appoint  the  mother  first,  if  unmarried.  Al- 
most all  the  cases  reported  are  where  there  was  a  contest  for 
the  guardianship  of  the  person  of  the  child.  The  question  is 
but  little  discussed  as  to  the  guardianship  of  the  estate. 

The  Court  of  Chancery  did  not  confine  the  guardianship  of 
the  estate  to  the  relatives,  but  placed  the  property  where  it 
would  be  best  taken  care  of.  (See  Bennet  v.  Byme^  2  Barb. 
Ch.y  216.)      One   guardian    of   the    person    may  be   ap- 
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pointed,  another  of  the  Estate.  (2  Kenty  227).  The  trne  in- 
terests of  the  infant  are  rather  to  hk  consulted  than  the 
interests  or  wishes  of  those  who  are  contending  for  the  guar- 
dianship. {JBennei  v,  JByme,  2  Barb.  Ch.^  216.)  The  dis* 
cretion  vested  in  the  surrogate  is  not  an  arbitrary  one. 
( White  V.  Pomeroy^  7  Barb.y  642 ;  UhderhtU  v.  Dennisj  9 
Paige,  202).  8ajs  Johkson,  J.,  in  WiUiams  v.  Hutchinson 
(5  Bcvrb.y  123),  ^^  While  the  mother  i-emains  a  widow  she  is 
bound  to  provide  for  her  children,  and  is  entitled  to  control 
them  while  under  age,  and  to  collect  their  earnings  while  in 
the  service  of  others.  But  when  she  marries,  her  legal 
capacity  is  gone,  and  she  can  no  longer  control  the  persons, 
or  property,  or  earnings,  of  her  children." 

The  foregoing  is  about  all  the  light  I  find  in  flie  books 
bearing  upon  this  case,  and  it  is  exceedingly  doubtful 
whether,  in  any  event,  a  married  woman  should  be  appointed 
the  guardian  of  the  estate  of  a  minor.  The  weight  of  author- 
ity, as  well  as  the  intent  of , the  Legislature,  would  seem  to 
discountenance  the  idea. 

But  let  us  consider  what  would  be  best  for  the  interests  of 
the  child ;  for  that  should  always,  if  possible,  have  a  con- 
trolling influence. 

The  mother,  even  if  unmarried,  would  be  presumed  to 
have  less  knowledge  of  business,  less  acquaintance  with  even 
the  ordinary  affairs  of  life,  than  a  business  man,  and  little  or 
no  experience  in  managing  property.  Mr.  Downer,  who  is 
admitted  to  be  a  competent  person,  would,  of  course,  in  this 
respect,  have  qualifications  superior  to  Mrs.  HoUey.  The 
marriage  of  Mrs.  Holley,  even  if  not  regarded  by  the  law  as 
a  disqualifying  circumstance,  ceiiiainly  cannot  add  to  her 
competency.  Marriage,  for  many  purposes,  disqualifies  a 
woman ;  she  is  presumed  to  be  under  the  infiuence  of  the 
husband,  more  or  less.  He  is  not  a  disinterested  party ;  and 
I  presume  that  in  such  cases  the  appointment  of  the  husband 
as  guardian  would  not  ordinarily  be  asked  for ;  or,  if  asked, 
not  made. 

It  is  suggested  that  if  the  mother  is  appointed,  the  property 
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of  both  can  be  better  managed  together.  It  is  not  before  me 
what  property  the  mother  has,  but  I  doubt  the  propriety  of 
mixing  the  property  in  its  management.  But  if  the  guardian 
to  be  appointed  should  think  it  best  to  have,  the  property 
managed  together,  it  can  of  course  be  done  if  the  mother  so 
choose;  and  if  the  mother  was  appointed,  ther property  would 
be  kept  together  only  as  long  as  she  chose  to  have  it. 

I  do  not^  on  the  whole  case,  see  how  I  can  come  to  any 
other  oonclusion,  than  that  it  would  be  best  for  the  interests 
of  the  child  to  have  Mr.  Downer  appointed  gnardian  of  his 
property.  This,  of  course,  will  not  interfere  with  the  mater- 
nal rights  of  the  mother,  as  guardian  of  the  person  of  the 
child.  She  will  take  care  of  him,  and,  whenever  necessary, 
receive  from  the  guardian  sufficient  of  the  annual  rents  and 
profits  of  the  property  to  maintain  and  educate  the  child. 

Letters  of  guardianship  of  the  estate  of  the  minor  until  he 
arrives  at  the  age  of  fourteen  years,  and  until  another  guar- 
dian be  appointed,  are  therefore  granted  to  Mr.  Downer. 


JBFVEBacni   C0UIITT--HON.  MILTON  H.  MERWIN,  SusBOQATB-^Sf^ 

tember,  1860. 

Calkins  v.  Calkins. 

In  the  Matter  of  the  Distribution  cf  the  Estate  of  Sbth  Oalc- 

INS,  deceased. 

^^^  * 

Where  a  wiU  bequeaths  to  the  widow  generally,  all  the  personal  estate  ftnr  lilv 
with  remainder  over,  the  whole  must  be  converted  into  money  and  ini* 
vested  by  the  executor,  and  the  income  paid  over  to  the  widow. 

The  wiU  read,  "  I  give  and  bequeath  to  my  beloved  wife,  Nancy,  aU  my  real 
eitate,  personal  property,  house,  furniture,  &o.,  to  have  and  to  hold  tm 
hen  as  kng  as  idie  shaU  Uve ;  and  after  her  death,  the  property  that  ]a 
remaining  I  request  to  be  divided  among  my  surviving  children/' 
tiMfwing  them.  HM,  that  the  bequest  was  general  and  not  spedfie^ 
and  ttiat  the  money  in  the  hands  of  the  executor,  after  payment  of  the 
YOL.L— 33 
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debti^  ehaold  be  invested  bj  bim  in  permu&eat  secoxiUei^  and  the  in- 
come paid  over  to  the  widow. 

This  was  an  application  for  the  final  settlement  of  the  ac- 
coants  of  the  execator,  &c.,  of  Seth  Calkins,  deceased.  The 
facts  will  sufficiently  appear  in  the  opinion. 

The  Sukrooate. — ^From  the  account  of  the  executor,  there 
appears  to  be  in  his  hands  for  distribution,  as  of  11th  Sep- 
tember, 1860,  the  sum  of  |1,245.2Y,  being  the  balance  of  the 
estate  after  paying  debts,  &c.  The  will  reads  as  follows :  ^^  I 
give  and  bequeath  to  my  beloved  wife,  Nancy,  all  my  prop- 
erty, real  estate,  personal  property,  house,  furniture,  &c.,  to 
have  and  to  hold  as  hers  as  long  as  she  shall  live ;  and  after 
her  death,  the  property  that  is  remaining  I  request  to  be  di- 
vided equally  among  my  surviving  children,"  naming  them. 

The  question  to  decide  is,  whether  the  balance  in  the  hands 
of  the  executor  shall  be  paid  over  to  the  widow,  or  be  kept 
in  his  hands,  invested,  and  the  annual  interest  paid  to  the 
widow. 

In  Spear  v.  Tinkham  (2  Barb.  Ch.^  211),  the  testator  gave  to 
his  widow  the  use  and  occupation  of  his  personal  property ; 
and  after  her  death  he  gave  the  property  to  a  son,  &g.  It 
was  held  that  the  executor  should  have  invested  the  property 
and  paid  the  interest  to  the  widow,  but  kept  the  principal 
for  the  remainder-man.  The  chancellor  says:  ^^As  a  gen- 
eral rule,  where  there  is  a  bequest  of  the  whole  of  the  testa- 
tor's personal  estate,  or  of  the  residue  thereof  after  payment 
of  debts  and  legacies,  to  one  person  for  life,  with  a  remainder 
over  to  others,  the  whole  must  be  converted  into  money  and 
invested  in  permanent  securities  by  the  executor,  and  the  in- 
come paid  over  to  the  person  entitled  to  the  life  estate/' 

In  Govenlioven  v.  Shvler  (2  Paige^  122),  the  will  gave  the 
.use  of  personal  estate  to  the  widow,  remainder  over.  Held, 
•that  the  executor  nrmst  invest  and  pay  over  income.  The 
chancellor  says*.  ^^  Where  there  is  a  general  bequest  of  a 
residue  for  life,  with  remainder  over,  although  it  includes 
articles  that  will  consume  in  using,  as  well  as  those  that  do 
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not,  and  other  property,  the  whole  mnet  be  converted  into 
money,  invested,  and  the  income  only  paid  to  the  legatee  for 
life." 

So  in  Sbwe  v.  JEarl  of  Dartmouth  {TVes.,  187),  the  will 
gave  to  the  widow  all  the  personal  estate  for  her  life.  Held, 
where  personal  property  is  bequeathed  for  life,  with  re- 
mainder over,  and  not  epecificaUyy  it  is  to  be  invested  and 
interest  paid  over.  A  bequest  of  personal  estate  is  not  specifiCi 
merely  from  being  combined  with  a  devise  of  land.  Every 
devise  of  land  is  of  necessity  specific,  whether  in  particular 
or  general  terms :  otherwise  as  to  personal  property.  (See, 
also,  Feama  v.  Young^  9  Ves.^  649 ;  2  WUliams  an  JSa.,  1257, 
1058-59.)  If  personal  property  is  bequeathed  specificctUy  to 
one  person  for  life,  with  remainder  over,  then  the  property 
is  to  be  enjoyed  in  specie  by  the  tenant  for  life.  But  when 
the  bequest  is  not  specific,  then  the  property  must  be  iu- 
vested,  and  the  tenant  for  life  paid  the  income.  (2  WiUiami 
on  EsR.^  1058.)  But  when  any  indication  is  to  be  found  in 
the  will  of  an  intention,  by  the  testator,  that  the  property  is 
to  be  enjoyed  in  specie  in  its  existing  state,  it  shall  be  so  en- 
joyed. (2  WiUiams  on  Ex,^  1059.)  The  cases  cited  in  WU- 
liams  as  exceptions  to  the  general  rule,  appear  to  be  English 
cases,  and,  as  far  as  I  have  examined  them,  apply  to  lease- 
hold property  and  annuities :  as  when  the  testator  be- 
queathed the  use  of  property  which  was  leasehold  property, 
and,  of  course,  the  use  as  it  stood  at  the  death  would  be 
more  than  the  use  or  income  of  the  value  invested :  the 
court,  in  a  number  of  cases,  gave  the  tenant  for  life  the  use 
as  it  stood  at  the  death.  In  the  present  case,  there  would  be 
no  difference  between  the  use,  that  is,  the  income,  as  it  was 
at  the  death,  and  as  it  would  be,  invested.  The  case  of 
Dewitt  V.  SokoonmaJcer  (2  Johns.^  243)  does  not,  I  think,  as- 
sume to  decide  any  thing  difiereut  from  the  general  rule  laid 
down  by  the  chancellor  in  CovenJuroen  v.  ShuUr  (2  Paige^ 
122),  above  cited.  In  the  case  in  question,  the  beqi^est  is 
general,  not  specific;  and,  under  the  authorities  cited,  I 
think  the  money  in  the  hands  of  the  executor  should  be  in- 
vested, and  the  interest  only  paid  to  the  widow. 
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Bascom,  Trustee,  etc.  v.  Niohoub. 

In  the  MaHer  qf  the  Fimal  Acoounting  of  the'JEaoeeuior  of 
the  Last  WiU,  etc^  qf  David  Kioholb,  deceased. 

The  testator,  I7  hia  wffl,  directed  thAt  in  caM  of  his  widcm's  d^ 

ft  certain  Bum  Bhoald  be  paid  over  to  each  fiye  peraons,  residentBof  Addi- 
son coonty,  Vermont,  as  should  be  nained  and  appointed  by  the  jndges 
of  the  Supreme  Oourt  of  Vermont,  to  be  trustees,  "  to  found,  establislu 
and  manage  an  institution  for  the  education  of  females,  to  be  located  la 
the  town  of  Biiiddlebuiy,  Vermont."  After  certain  specific  legadea,  he 
bequeathed  the  residue  of  his  estate  "  unto  the  five  persons  who  shall  be 
named  as  trustees  bjr  the  Supreme  Court  of  Vermont"  for  the  same 
purpose.  No  time  was  given  within  which  such  appointment  should 
be  made,  and  no  other  mention  of  the  institution,  its  object,  or  poipow^ 
was  given.  The  residue  consisted  of  personal  property,  situated  in  this 
State,  which  was  the  testator's  domidl  at  the  time  of  his  death. 
HMt  that  the  bequests  were  invalid. 

The  construction  and  validity  of  a  trust,  although  for  purposes  to  be  carrieil 
out  in  another  State,  are  governed  by  the  laws  of  the  State  In  which  the 
testator  resided  at  the  time  of  making  his  will,  and  at  his  death. 

The  rule  that  the  law  of  domidl  governs,  applies  to  the  manner  and  form, 
conditions  and  limitations,  of  the  gift,  equally  with  its  object. 

The  will  was  executed  in  thp  State  of  New  York,  August 
81, 1857,  and  was  proved  in  the  county  of  New  York,  April 
5,  1858.  Letters  testamentary  were  granted  on  the  same 
day  to  Lewis  B.  Brown.  At  the  time  of  making  his  will, 
and  at  the  time  of  his  death,  the  testator  resided,  and  his 
personal  property  was  situated,  in  the  State  of  New  York. 

It  does  not  appear  that  the  will  has  been  proved  in  any 
other  State. 

The  testator,  by  his  will,  directed  that  in  case  of  the  death 
of  his  wife  without  issue,  "  the  sum  of  twenty-five  thousand 
dollars  be  paid  over  to  such  five  persons,  residents  of  the 
isounty  of  Addison,  in  the  State  of  Vermont,  as  shall  be 
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named  and  appointed  by  the  jndgee  of  the  Supreme  Court  of 
the  State  of  Yermont,  to  be  tniBteee,  to  found,  establish,  and 
manage  an  institution  for  the  education  of  females,  to  be  lo- 
cated in  the  town  of  Middleburj,  in  said  State  of  Yermont.'' 
And,  after  certain  specific  bequests,  went  on — ^'  All  the  rest, 
residue,  and  remainder  of  my  property  and  real  estate,  of 
whatever  kind,  and  wherever  situated,  and  from  whenceso- 
ever  derived,  I  give,  devise,  and  bequeath  unto  the  five  per- 
sons who  shall  be  named  Mid  appointed  as  trustees  by  the 
Supreme  Court  of  the  State  of  Yermont,  to  found  and  estab- 
lish an  institution  for  the  education  of  females,  to  be  located 
in  Hiddlebury  aforesaid,  sjtd  of  which  mention  is  hereinbe- 
fore made." 

On  the  final  accounting  of  Lewis  B.  Brown,  the  executor, 
William  F.  Bascom,  and  four  others,  residents  of  Addison 
county,  Yermont,  appeared,  claiming  to  be  trustees  appoint- 
ed by  an  order  of  the  Supreme  Court  of  Yermont,  made  at  a 
term  held  on  the  first  Tuesday  of  January,  1860,  upon  filing 
a  document  '^  purporting  to  be  a  copy  of  the  last  will  and 
testament  of  David  Niehols ;"  and  also  claiming  to  be  trus- 
tees under  a  written  memorandum  of  appointment  of  the  six 
judges  of  the  Supreme  Court  of  Yermont.  As  such,  they 
claimed  the  residue  of  the  estate,  amounting  to  $13,000,  for 
the  object  of  the  trust.  The  claim  was  contested  by  the 
widow  and  next  of  kin,  on  the  ground  that  the  trust  contain- 
ed  in  the  will,  and  the  bequest  and  disposition  of  $25,000| 
after  the  deeease  of  the  wife  and  of  the  residuary  legatee, 
were  inoperative  and  void. 

DAvm  R  Jaoqubb  and  Oobrxlids  MnvoRy/M*  Fid^fo  and  Next  of  JQfi. 

L  The  construction  and  validity  of  this  trust,  although  for 
purposes  to  be  carried  out  in  another  State,  are  governed  by 
the  laws  of  Kew  York,  in  which  the  testator  resided  at  the 
time  of  making  his  will,  and  at  his  death.  1.  A  gift  of  per* 
sonal  property  in  a  foreign  jurisdiction  is  no  exception  to 
the  rule  that  the  law  of  the  domicil  governs  bequests.  {Story ^ 
Confi.  Laws,  §§  88,  101,  479 ;  PhiU.  on  Domioil,  16,  19 ; 
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Stanley  v.  Bemes^  8  Ilagg,^  378;  Croker  v.  Hertford^  4 
Moore^  P,  C^^  358.)  2.  A  gift  of  money  to  be  invested  in 
lands  in  another  State  is  no  exception,  and  trusts  declared 
by  a  will  of  such  lands  are  governed  by  the  law  of  the  domi- 
cil  of  the  testator.  (  Wood  v.  Wood^  5  Paige^  596 ;  Hill  on 
Trustees^  454,  468.)  So  a  gift,  to  a  foreign  devisee,  of  lands 
in  this  State,  or  to  a  foreign  legatee,  is  governed  by  the  law 
of  New  York,  in  conformity  to  the  rule  that  the  foreign  dis- 
position is  controlled  by  the  law  of  the  place.  {Banks  v. 
Phdany  4  Barb.y  88 ;  Boyce  v.  (My  of  St.  Zouis,  29  Barb.j 
650,  667 ;  Story j  Confl.  Laws^  %  428 ;  Burge^  Col.  and  For. 
LaWy  857-8.)  8.  Charitable  bequests  for  foreign  objects  are 
no  exception  to  this  rule.  {Story^  Confi.  Laws^  §  479 ;  Eq. 
Jur.y  %  1184  ;  Curtis  v.  Ilutton,  14  F<?*.,  537;  8  Simonj  300; 
Phdps  V.  PKdpSy  28  Barh,^  127 — affirmed  as  Phelps  v.  Pondy 
23  N.  T.  R.,  69  ;  Boyce  v.  City  of  Si.  Zouisj  29  Barb.,  653 ; 
Banks  v.  Phdan,  4  Barb.,  88 ;  Burr  v.  Smith,  7  Verm., 
241 ;  MagiU  v.  Brown,  1  Brightly,  346,  n.)  4.  The  rule  that 
the  law  of  the  domicil  governs  bequests,  applies  to  the  man- 
ner and  form,  conditions  and  limitations,  of  the  gift.  A 
limitation  that  suspends  otherwise  than  during  life,  or  for 
more  than  two  lives,  being  void  in  New  York,  will  not  be 
sustained  when  the  legatee  or  object  is  foreign,  although  the 
gift  may  be  for  charity.  In  Morgan  v.  Masterton  (4  Sandf.^ 
442),  and  in  Banks  v.  Phelan,  there  were  limitations  over  to 
charity  after  three  lives,  which  were  declared  void.  The  re- 
sult would  have  been  the  same  had  the  charities  been  foreign ; 
as  in  Phdps  v.  Pond,  where  the  bequest  of  $50,000,  by  a 
testator  residing  in  New  York,  for  a  college  in  Liberia,  was 
held  void  by  the  Court  of  Appeals,  affirming  the  decision  of 
the  general  term,  on  the  ground,  among  others,  that  there 
was  a  suspension  of  ownership  not  allowed  by  the  statutes  of 
New  York.  And  in  MagiU  v.  Brown  (1  Brightly,  346,  n.\ 
gifts  by  a  testatrix  domiciled  in  Pennsylvania  to  charities  in 
Virginia  and  other  States,  were  sustained  as  valid  by  the  law 
of  the  domicil.  And  in  Pres.  of  V.  S.  v.  Drtimmond,  Bolls, 
12  May,  1838,  cited  in  7  CI.  dk  F.y  155  (the  case  of  the 
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Smithsonian  bequept),  a  gift  for  foreign  charity  was  sustained 
upon  the  rnle  of  the  law  of  domicil.  5.  There  is  one  qualifi- 
cation to  this  rale.  If  a  testator  disposes  of  assets  situated  in 
a  foreign  State,  and  such  disposition  is  against  its  law  or 
public  policy,  it  will  not  be  sustained,  however  yalid  by  the 
law  of  his  domicil.  {Skiff  v.  Solace,  23  Verm,^  279 ;  Ma- 
homer  v.  Shoe,  9  Smedes  dk  Marsh,,  247 ;  Story,  Conjl. 
Zaws,  §  38.)  In  the  present  case,  thp  assets  and  the  domicil  \ 
are  in  the  State  of  New  York,  and  both  rules  concur ;  if, 
therefore,  any  disposition  in  the  will  of  David  Nichols  is  in- 
valid by  the  law  or  public  policy  of  New  York,  it  is  void  by 
the  double  law  of  dormcil  and  situs. 

XL  This  trust  is  void  for  indefiniteness  and  uncertainty. 
As  to  the  trustees.  1.  No  trustees  are  named  or  appointed 
by  the  will.  2.  The  time  when  they  are  to  be  appointed  is 
not  fixed  hy  the  will,  nor  is  it  limited  to  take  place  within 
such  a  period  or  in  such  a  manner  as  to  prevent  a  suspension. 
3.  Neither  age,  sex,  nor  qualification  (except  residence)  of 
trustees  is  prescribed.  They  may  be  infants,  and  perhaps 
should  be  females.  4.  There  is  no  provision  for  their  suc- 
cessors, nor  "  mode  of  perpetuating  and  governing"  the  in- 
stitution prescribed.  6.  It  is  not  only  uncertain  whether 
they  are  to  be  appointed  by  the  judges  individually,  or  by 
the  court,  but  whether,  if  by  the  judges  individually,  being 
persons  so  designated,  the  appointment  is  to  be  by  those  in 
o£Sce  at  the  date  of  the  will,  or  of  testator's  decease,  or  of  the 
appointment,  whenever  made ;  and  if  by  the  court,  wliether 
it  is  by  the  court  exercising  its  judicial  authority  or  a  power 
of  appointment  under  the  will.  6.  If  acting  judicially,  can 
the  court  proceed  ex  parte,  without  notice  to  all  parties,  and 
without  probate  and  administration  in  Yermont  ?  As  to  the 
subject  of  the  trust,  it  is  uncertain  how  much  of  the  fund  is 
to  be  applied  to  purchase  of  lands  and  erection  of  buildings, 
and  how  much  to  current  expenses,  "  tlie  amount  of  expendi- 
ture and  investment  necessary  to  establish  and  maintain  it 
bemg  wholly  undetermined."  {Phdps  v.  Pond,  supra.)  A 
grant  or  devise  to  a  charitable  use,  without  interposing  a 
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trustee^  or  to  a  non-existmg  corporation,  or  to  an  unincor- 
porated society,  is  ai  law  void  for  want  of  a  person  having  a 
sufficient  capacity  to  take.  (  Year  BookSy  49  Edw.  III.,  3,  7 ; 
9  Hen.  VI.,  23, 19,  246 ;  FUzh,,  JDev.,  2,  fol.  284 ;  4  Edw.  III^ 
3,  7 ;  Jackion  v.  Corey j  8  Johna.^  885 ;  Hornbeck  v.  We^ 
brook,  9  Id.,  78;  AUy.  O.  v.  Tancred,  1  W.  JBL,  90 ;  Baptist 
Ass.  V.  Harty  4  Wheat.,  1 ;  Cam,  Dig.  Devise,  K;  Story 
Eq.  Jw.,  %  1146 ;  HiU  an  Trustees,  176,  212.)  In  equity, 
"  in  order  to  give  jurisdiction  to  the  Court  of  Chancery,  it  is 
absolutely  necessary  that  there  should  have  been  an  appoint- 
ment, or  at  least  an  intended  appointment  of  trustees.^' 
{Boyle  on  Charities,  237.)  It  may  be  said  that  here  the  tes- 
tator, if  he  has  not  appointed,  has  intended  an  appointment. 
The  will  does  not  authorize  or  direct  the  court  or  judges  in 
Yermont  to  appoint ;  it  gives  to  such  trustees  as  they  shall 
appoint :  it  is  a  gift,  on  condition  they  should  appoint ;  it 
is  a  gift  to  certain  persons  when  they  shall  be  clothed  with  a 
certain  capacity  and  character,  if  the  court  or  judges  have 
the  power  of  appointment,  and  exercise  it.  The  testator  has 
not,  in  terms,  conferred  any  such  power.  It  is  doubtful  if 
such  a  power  can  be  conferred  upon  a  court  acting  judicially. 
It  is  plain  that  the  testator  has  not  directed  the  appointment 
to  be  made  within  a  period  limited  by  law.  And  a  court  of 
equity  has  no  power  to  appoint  trustees  where  none  have 
been  named  originally,  although  it  may  fill  vacancies.  {JEKU 
on  Trustees,  176.)  In  New  York,  it  is  now  settled,  by  the 
decision  of  the  Court  of  Appeals,  that  a  trust  for  charity,  if 
a  competent  trustee  "is  not  named  in  the  first  instance,"  is 
invalid :  an  intended  appointment  is  not  sufficient.  {Guild 
of  WhUavyyers,  49  Edw.  IIL,  3,  7 ;  Owens  v.  Meth,  Mission^ 
wry  Ass.,  14  JT.  Z.,  381 ;  Phelps  v.  Phelps,  28  Barb.,  127— 
affirmed  as  Phelps  v.  Pond,  23  N.  Y,,  69 ;  Beekman  v. 
Bonsor,  23  Id.,  298 ;  Chittenden  v.  Chittenden,  1  Am.  Law 
Beg.,  543.)  It  is  submitted,  that  while  equity  will  not  let  a 
trust  fail  for  want  of  a  trustee,  and  will,  therefore,  fill  vacan- 
eies  when  they  occur,  yet  it  will  not  supply  an  original  de- 
ficiency, and  nominate  trustees  in  the  first  instance. 
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IIL  Th»  trast  is  void  for  illegality.  1.  The  design  of  an 
iaatitutioii  for  edacation,  ^^  founded,  establifihed)  located,  and 
managed,"  at  Middlebnry,  Vermont,  contemplates  and  re- 
qnires  the  purchase  of  lands  and  erection  of  baildings  ^  there 
ia,  therefore,  a  conversion  of  the  fund  into  real  estate,  to  the 
extent  reqnired  for  the  purposes  of  the  tmst,  and  the  rales 
and  statutes  governing  trusts  of  real  estate  apply.  {Beek- 
man  v.  People^  27  Barb.^  264 ;  Oiblet  v.  H6b%(m^  8  Myl.  <6 
K.y  517;  AUy.  0,  v,  HodgBon^  15  /Sim.,  146;  Langstaffy. 
Hmnuan,  11  Eng.  L.  dk  Eq.,  268 ;  Atty.  0.  v.  HvU^  9  Har€y 
647 ;  Dufw^  v.  Bovmas^  1  Kay  dk  Johns.^  596 ;  Tyre  v.  Corp. 
GloucuUTy  14  Beav.^  173 ;  Mayor  of  Feveraham  v.  Ryder^  6 
De  G.  M.  ds  &.,  350.)  2.  This  trust,  being  an  express  trust  of 
real  estate  to  the  extent  to  which  there  is  a  conversion,  is 
Toid,  because  it  is  not  one  of  the  express  trusts  authorized  by 
the  Bevised  Statutes,  which  have  abolished  all  others ;  and 
charitable  trusts  are  allowed  by  statute  only  in  certain  speci- 
fied cases.  (3  Bev.  Stat.,  5  ed.,  15, 16,  §§  45,  55 ;  Story,  Eq. 
Jur.,  §  11152 ;  Broom! %  Maxima,  246-8 ;  2  Dioarris  on  StaL, 
689 ;  Sus9ex  Peerage  Casey  11  01.  <6.  F.,  143 ;  8  Jur.,  795 ; 
Yaisa  v.  Tatea,  9  Barh.,  324 ;  Elng  v.  Bundle,  15  Id.,  144 ; 
Chittenden  v.  Chittenden,  1  Law  Beg.,  543 ;  McCaughal  v. 
Ryan,  27  Barb.,  377 ;  Beekman  v.  People,  27  Id.,  260,— af- 
firmed, 23  iT.  T.,  298;  Wilson  v.  Zynt,  30  Barb.,  124; 
Downing  v.  MarehaU,  23  N.  T.,  366 ;  Ayree  v,  Meih,  Epia. 
Chwrch,  3  Sam4f.y  351.)  3.  This  trust  cannot  be  sustained 
as  a  power  in  trust.  (2  R&o.  Stat,  4  ed.,  140,  §§  58,  59 ; 
Downing  v.  MarahaU,  23  IT.  Y.,  366.)  4.  This  trust  is  void 
under  the  restrictions  of  the  statute,  upon  the  suspension  of 
the  absolute  power  of  alienation  of  real  estate.  (3  Rev.  Stat., 
5  ed.,  11, §15.)  By  auniform  series  of  decisions, — from  Coater 
v.  LoriUard,  14  Wend.,  265,  continued  by  Hawley  v.  Jamea, 
16  Id.,  61 ;  Eone'a  Ed.  v.  Va/n  Sohcdck,  20  Id.,  566 ;  Boynr 
ion  V.  Hoyt,  1  Den.,  53 ;  Jo**  v.  Yatea,  aupra }  Leonard  v. 
Burr,  18  iT.  Y.,  96  ;  and  many  other  cases, — ^tbe  rule  is  firmly 
established  that  the  suspension  can  be  effected  in  no  other  way 
than  by  a  designation  of  lives;  and  for  no  other  period  than 
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during  two  lives.  And  there  is  no  case  in  which  trnsts  of 
real  estate  for  charity  are  made  an  exception.  In  Williams 
Y.  Williams  (8  JV.  JT.,  526),  the  trust  was  of  personal  estate 
alone,  and  Judge  Denio  at  the  outset  of  his  opinion  points 
out  this  distinction.  The  trust  being  void  as  a  disposition  of 
real  estate,  the  whole  must  fail ;  for,  although  a  conversion  of 
the  whole  fund  was  not  intended,  yet  the  testator  has  not 
indicated  how  much  is  to  be  applied  either  as  real  or  person* 
al  estate.  {Shdford  on  Mort.^  203 ;  Beekman  v.  PeopUy  27 
JSarb.j  278 ;  Beehnan  v.  Bonsor^  23  ilT.  Tl,  298 ;  Chapman  v. 
Braum,  6  Ves.y  Jr.^  406 ;  Moggridge  v.  Tkackvydly  1  F<m., 
464 ;  AUy.  O.  v.  Hinxtman,  2  J.  <&W,  270.)  6.  This  trust 
is  void,  under  the  restrictions  of  the  statute,  upon  suspension 
of  the  absolute  ownership  of  personal  property,  and  upon  ac- 
cumulations. •  {MaUer  of  Howe^  1  Paige,  214 ;  Potter  v. 
Chapin,  6  Id.,  639;  Williams  y.WilliamSj  8  ilT.  Z".,  525; 
I^mg  V.  WoodhuUj  3  JEdw.  C%.,  79 ;  Sem.  of  Aub.  v.  KeUogg, 
16  N.  r;,  88 ;  Wright  v.  Trustees  Meth.  Bpis.  Churchy  1 
Hoff.  Gh.y  202 ;  Shoi/weU  v.  MoUy  2  Sandf.  Ch.y  46 ;  Jfewoomb 
V.  St.  Peter^s  Chv/rchy  Id,y  636 ;  Hombeok  v.  Am.  Bible  Soc.y 
ld.y  133  ;  Andrew  v.  N.  Y.  Bible  Soc.y  8  N,  Y.y  559,  revers- 
ing 4  Sandf, y  156  ;  Banks  v.  Phdan,  4  Barb,y  80 ;  Yates  v. 
Tatesy  9  Id.y  324 ;  Chittenden  v.  Chittendeny  1  Am.  Law 
JReg.y  543  ;  £ing  v.  Bundley  15  Barb.y  144 ;  Owens  v.  JVm^. 
•  &(?.,  14  iT.  Yy  380 ;  Beekman  v.  P(g<5>Z«,  27  ^arft.,  260,— 
affirmed  as  Beekman  v.  BonsoVy  23  JT.  J^.,  298  ;  Phelps  v. 
Phelpsy  28  J5arJ.,  127,— affirmed  as  PA^?p«  v.  Pcmci,  28 
N.  Y.y  69 ;  Downing  v.  Marshally  Id.y  866 ;  Morgan  v. 
Mastertony  4  Sandf.  jB.,  440.) 

I.  The  bequests  are  valid  charitable  bequests.  (1.)  The 
rule  is,  that  the  intention  of  the  testator  is  to  be  carried  out, 
if  consistent  with  the  rules  of  law.  (3  Rev.  Stat.y  5  ed.,  38.) 
In  this  case,  the  intention  of  the  testator  is  clearly  manifest 
The  bequests  have  a  charitable  intent  or  purpose,  viz.,  the 
advancement  of  learning.    (  Vidal  v.  (firardj  2  Sow.  XT.  S.j 
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191,  192 ;  Owens  v.  Missionary  Society j  14  JT.  Y.  [4  -Kmi.], 
380.)  (2.)  The  object  is  defined  with  sufiicient  certainty,  "to 
found,  establish,  and  manage  an  institution  for  the  edacation 
of  females,  to  be  located  in  the  town  of  Middleburj,  in  the 
State  of  Vermont,"  The  trust,  as  set  forth,  is  of  so  tangible 
a  nature,  that  the  Court  can  deal  with  it.  {Ommaivney  v. 
Butcher,  1  Turner  dk  J?.,  260.)  And  is  suflBciently  certain 
to  be  intelligible.  (2  Story  Eq.,  ed.  1861,  §  1164,  d.)  The 
object  is  as  fully  and-  definitely  set  out  in  this  will  as  it  ban 
been  in  many  others  which  have  been  questioned  on  the 
ground  of  uncertainty,  and  held  good, — as  bequests  to  the 
"poor  of  a  parish,"  to  the  "poor  of  Sunsbury,"  "to  the  in- 
habitants and  parishioners,"  &c.,  &c.  {Zeunn  on  Trusts^ 
142,  143;  Whicker  v.  Bume,  13  Beav.j  366.)  (3.)  The 
subject,  t.  e.j  the  portion  of  the  estate  bequeathed,  is  ascer- 
tained to  a  cent.  In  the  second  item  it  is  $25,000,  and  the 
^^  residue"  $13,555.77.  (4.)  There  are  trustees  competent  to 
take.  The  testator  has  provided  for  their  appointment,  and 
this  court  is  asked  merely  to  order  the  funds  in  the  hands  of 
the  executor  to  be  paid  over  to  parties  who  stand  ready  to 
take  them,  and  who  are,  by  the  will,  made  the  almoners  of 
the  testator's  bounty.  There  is  the  authority  to  appoint,  and 
the  appointment  has  been  made.  {ShotweU  v.  Mottj  2  Sandf. 
(7A.,  46 ;  Beekman  v.  Bonsor,  23  N.  Y.,  298,  308,  309 ;  Wil- 
liams V.  WiUiams,  8  iT.  Y  [4  &M.],  526.) 

11.  There  is  no  suspension  of  the  absolute  ownership  of  the 
property,  and  the  bequest  of  the  residue  is  given  by  words, 
^^  de  presenti^^  and  not  upon  any  limitation  or  condition  ex- 
pressed in  the  will.  At  any  moment  the  court  of  Yermont 
could  appoint.  The  property  bequeathed  is  personal  prop- 
erty. Upon  the  death  of  the  testator  it  goes  to  the  executor, 
and  the  testator  has  provided  for  the  appointment  of  trustees, 
to  whom  the  residue  is  to  be  paid.  (1^  The  idea  of  the  Su- 
preme Court  of  Yermont  not  appointing  trustees  never  oc- 
cnrred  to  him,  and  a  court  of  equity  will  consider  them 
appointed.  The  trustees  take  directly  from  the  will ;  and 
it  is  the  same  as  though  they  had  been  named  in  the  will. 
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(2.)  Where  a  party  takee  by  executiou  of  a  power,  he  takeer 
under  the  authority  of  tlie  power,  equally  as  if  the  power  and 
the  instrument  executing  the  power  were  incorporated  in  one 
deed.  {DooUUle  v.  Lewia^  7  Johns.  Ch.^  45.)  (3.)  The  law 
does  not  require,  to  make  a  devise  or  legacy  valid,  that  the 
party  should  be  designated  by  his  name  of  baptism  or  sur- 
name. {JnglU  V.  SaUorf  Snug  Harbor^  3  Peters^  U.  &,  99, 
146.) 

m.  The  bequests  being  for  charitable  uses,  the  statate 
relative  to  uses  and  trusts,  and  against  perpetuities,  does  not 
apply.  {ShotweU  v.  MoU,  2  Sandf.  Ch.,  46 ;  Williams  v.  WU- 
Kams,  8  JS".  T.  [4  Sdd.'\,  641.) 

lY.  The  trusts  being  for  charitable  purposes, — to  be  ex- 
ecuted in  the  State  of  Vermont  by  persons  tiiere — ^if  they  are 
not  in  violation  of  any  law  of  that  State,  must  be  supported. 
(14  Vea.^  540 ;  OlipharU  v.  Bendriej  1  Broch.j  571 ;  Att.  G. 
V.  StewaH,  2  Meriv.^  156 ;  2  Maddock's  Oh.,  Pr.^  61.) 

Y.  By  the  existing  law  of  the  State  of  Vermont,  the  trnst 
is  valid,  and  the  Court  of  Chancery  possesses,  and  will  exer- 
cise, the  necessary  powers  to  execute  the  trust.  {Burr  v. 
&nith,  7  V^m.,  241.) 

Ajjexakdbr  W.  Bbadvobd,  for  the  EoDeoutar. 

Thb  Sobrogatb  decided  that  the  residuary  clause  in  the 
will  was  invalid,  but  did  not  state  on  what' grounds ;  and  or- 
dered that  the  residuary  fund,  after  deducting  the  costs  of 
this  proceeding,  be  distributed  among  the  widow  and  next 
of  kin.  And  it  was  further  ordered  and  adjudged,  that  the 
bequest  and  disposition  of  the  sum  of  twenty-five  thousand 
dollars,  after  the  death  of  the  widow,  Caroline  B.  Nichols, 
in  default  of  issue,  given  to  the  same  purpose  as  the  residuary 
estate,  was  inoperative  and  void ;  and  that  upon  her  death,  the 
said  sum  of  twenty-five  thousand  dollars  should  be  distributed 
in  accordance  with  the  statutes  of  the  State  of  New  York. 


An  appeal  from  the  decision  and  decree  of  the  Surrogate 
was  taken  to  the  general  term  of  the  Supreme  Court.    1^*68- 
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eat.  Hod.  D.  P.  Inqra^ham,  P.  J.,  and  Hon.  Williah  H. 
LaoNABD,  and  Hon.  Ghsosas  G.  Basnabd^  JJ. 

The  surrogate's  decree  was  a£Srmed,  without  argument, 
no  written  opinion  being  rendered ;  but  Justice  Inorahax 
being  understood  to  remark,  that,  in  his  opinion,  the  neglect 
of  the  testator  to  fix  the  time  for  the  appointment  of  the  trus- 
tees by  the  Yermont  Supreme  Court,  was  sufficient  to  invalid 
date  the  bequest ;  and  that  the  case  was  withiil  the  previous 
ruling  of  the  Supreme  Court  and  the  Court  of  Appeals,  in 
respect  to  the  provisions  of  the  will  of  Anson  G.  Phelps  for 
the  establishment  of  a  college  in  Liberia. 


Vww  ToBK  Couarr— HON.  EDWABD  C.  WEST,  8u]iBoaATB-^)soember, 

1860. 

MoBBELL  V.  Simmons. 

In  the  MaUer  qf  the  DietriitUion  of  the  Estate  of  Whxiah 

H.  Simmons,  deceased. 

The  testator  bequesihed  $500  to  his  deter,  A.  L.,  "to  be  zeoeived,  or  the  in- 
terest thereof  ss  I  bave  her^nafter  deeignated ;"  but  did  not,  in  anj 
manner,  deaignaie  hSm  ftirther  intention  in  regard  to  tEe  bequest*  bat 
appointed  a  trostee  for  her.  The  remainder  of  the  estate  was  directed 
to  be  divided  among  four  other  legatees,  who  ehoald  "  share  eqnall j  and 
alike,  and  esgogr  the  benefits  and  emolnments  reenlting  therefrom ;"  and 
a  trustee  wan  apfx^ted  for  one  of  these  last  legateesi,  who  was  a  minor. 
Held,  that  no  tmst  was  created  by  the  will,  and  that  the  several  leg- 
atees were  entitled  to  be  paid,  on  the  distrlbation,  the  princ^xU  of  the 
estate  as  well  as  the  income. 

Tkb  gift  is  absolnte.  Tho  four  legatees  are  tenants  in  common,  nnder  the 
gift  of  *'  the  benefits  and  emoluments*"  to  use  the  principal  and  interest ; 
except  that  on  the  death  of  one,  the  remainder  of  his  share  unused  goes 
to  the  sorviTors. 

Hie  testator,  William  H.  Simmons,  by  his  will  bequeathed 
to  his  sister,  Addaide  L.  Simmons,  ^^  the  sum  of  five  hundred 
dollars,  to  be  reeeivBd,  or  the  interest  thereof,  as  I  have  here- 
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inafter  designated.  The  remainder  of  mj  estate  to  be  divided 
as  follows:  that  mj  brother,  Floyd  F.  Simmons,  and  my 
sisters,  Mary  R.  Simmons,  Sophia  A.  Simmons,  and  Emma 
J.  Simmons,  shall  share  equally  aad  alike,  and  enjoy  the 
benefits  and  emolom^itB  resulting  therefrom.  Should  either 
of  the  above  legatees  decease,  leaving  no  issue,  then  the 
shares,  or  parts  of  shares,  so  left,  shall  be  equally  divided 
among  the  surviving  heirs."  A  trustee  is  appointed  for 
Adelaide  L.,  and  another 'for  Mary  R.,  a  minor,  named  as 
legatee. 

On  the  petition  of  John  H.  Morrell,  one  of  the  executors, 
for  a  final  settlement  of  his  accounts,  it  was  claimed,  on  his 
part,  that  Adelaide  L.  Simmons  was  only  entitled  during  her 
life  to  the  income  of  the  legacy  in  her  favor,  of  $500,  and 
that  on  her  death,  the  same  should  fall  into. and  form  a  part 
of  the  residuary  estate ;  and  that  the  other  four  legatees  should 
each  take  a  life  interest  in  one-quarter  of  the  residuary  por- 
tion of  the  estate ;  and  that  on  the  death  of  either,  leaving 
issue,  the  share  should  be  paid  to  suc^  issue ;  and  if  without 
issue,  then  to  the  survivors  of  the  legatees  and  distributees, 
share  and  share  alike,  including  Adelaide,  and  the  issue  of 
such  as  might  be  dead.  The  legatees  claimed  that  they  were 
entitled  to  the  principal  of  the  estate  as  well  as  the  income. 

• 

Piatt,  Gb&abd  ft  Bugklbt,  for  ihb  EteeeuUn'. 

I.  The  obvious  intent  of  the  testator  was  to  give  the  ben- 
eficiaries named  in  the  will,  only  life  interests  in  the  various 
portions  bequeathed  to  them.  That  is  to  say,  that  Adelaide 
L.  should  receive  only  the  income  of  $500,  and  that  on  her 
death,  that  sum  should  fall  into  the  residuary  estate.  As  to 
the  remainder,  the  other  four  legatees  should  each  take  life 
interests  in  one-fourth  of  the  fund,  with  remainder  over  to 
their  issue  respectively ;  and  in  case  of  the  death  of  either, 
his  or  her  share  to  be  paid  to  the  heirs,  in  which  Adelaide 
should  share.  This  interest  they  would  then  take  absolutely. 
But  the  limitation  over  is  valid,  and  the  legatees  in  the  will 
only  take  a  life  estate.      {NorrU  v.  Beyea^  13  ]f.  Y.  [3 


NBW  YORK  COUNTY,  DECEMBER,  1800.  S51 

MOBBBLL  O.  BDCMOmi. 

£ifm.],  273 ;  reversing  S.  C,  15  ^arft.,  416.)  The  fact  that 
the  testator  appointed  a  trustee  of  Adelaide  L.,  indicates  the 
intent  of  the  testator  that  she  shguld  receive  the  interest 
only.  Again,  the  testator  makes  Robert  N.  Kitching  the 
trustee  for  Mary  R. ;  bat  he  cannot  be  a  trustee  unless  she 
has  a  life  estate.  ^ 

n.  By  3  Bev.  Stat.j  5  ed.,  12,  §  22,  a  remainder  to  take 
effect  on  dying  vnt/unit  ieeue^  means  issue  at  the  death  of 
the  person  named  as  ancestor — that  is,  tlie  first  legatee ;  and 
S  liev.  Stat.^  5  ed.,  75,  §  2,  says  limitations  of  future  interests 
in  personal  property  shall  be  subject  to  the  rules  prescribed 
in  relation  to  future  estates  in  land.  See  Iforris  v.  Beyea 
(18  N.  T.  [3  JSTem.],  273),  showing  that  the  time  is  altered 
by  our  statute  to  the  death  of  the  first  taker,  and  the  bequest 
over  is  valid. 

m.  The  whole  estate  should  be  converted  into  money  and 
invested  in  permanent  securities,  and  the  income  paid  over 
to  the  pei^pons  entitled  to  a  life  estate.  {Howe  v.  Ea/rl  of 
Dartmouth^  7  Ves.^  137 ;  Feams  v.  T&wng^  9  Id.j  649 ; 
Dayton  on  Sv/rrogaiee^  417.) 

C.  IfmoB  wkd  Davto  R.  Jacqubs,  far  the  LegcUeea. 

I.  The  bequest  of  $500  to  Adelaide,  is  an  absolute  gift  of 
that  sum  to  her.  Tlie  words  '^  to  be  received,  or  the  interest 
thereof,  as  I  have  hereinafter  designated,"  do  not  create  a 
trust  or  limit  the  gift  to  income :  because,  1.  There*  is  no 
indication  of  the  trusts  intended,  nor  designation  of  the  man- 
ner in  which  the  interest  is  to  be  received,  in  any  other  part 
of  the  will.  2.  No  paper  naming  trustees  or  appointing 
trusts,  unless  executed  as  a  will,  is  valid,  and  no  such  paper 
is  annexed  to  the  will.  {Thomson  v.  Quimbtfj  2  Bradf.^ 
449.)  3.  There  is  no  gift  or  limitation  over  of  this  bequest; 
and  in  such  cases,  a  gift  of  income  is  a  gift  of  the  principal. 
(JPinckney  v.  Pinckney^  1  Bradf.^  270.)  4.  If  this  were  a 
gift  of  interest  only,  or  a  gift  for  life  only,  which  it  is  not, 
yet  as  there  is  no  remainder  over,  it  is  absolute.  (2  Boper^ 
1519  ;  2  KtwCe  Com.^  352.) 
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n.  The  testator  directs  that  the  remaiDder  of  his  estate  be 
divided  among  his  brother  and  three  sisters,  omitting  Ade- 
laide  to  whom  the  gift  of  $600  is  made,  "  share  and  share 
alike,  to  enjoy  the  benefits  and  emoluments  resolting  there- 
from. Should  either  of  the  above  legatees  decease  leaying  no 
issue,  then  the  shares  or  parfb  of  shares  so  left  shall  be 
equally  divided  among  the  surviving  heirs."  1.  If  the  tes- 
tator intended  that  the  four  legatees  should  receive  only  the 
interest  and  income,  and  that  on  the  deatli  of  either,  the  share 
of  the  income  of  the  one  so  dying  go  to  the  survivors  of  the 
four  residuary  legatees,  the  principal  of  the  fund  being  kept 
entire,  then  there  is  a  suspension  during  more  than  two  lives, 
and  a  perpetuity  forbidden  by  the  statute.  (2  Hev.  Stat,y  ch. 
iv.,  tit.  4,  §  1.)  2.  But  if  this  bequest  is  not  of  the  whole  to 
the  four  jointly,  but  of  one-fourth  to  each,  the  words  '^  share 
equally  and  alike"  effecting  a  separate  gift^  then  each  of  the 
four  takes  a  several  and  vested  legacy.  The  words  "  henejUs 
and  emolumefUs^^  do  not  mean  interest  and  income  any  more 
than  principal,  and  are  as  appropriate  in  reference  to  the 
use  and  enjoyment  of  principal  as  to  interest.  {Sari  v. 
Marks,  ^  Bra€(f,y  161.) 

HI.  "the  testator  not  only  directs  that  the  whole  residue  be 
divided  among  the  four  persons  named,  so  that  they  shall  en- 
joy its  "  benefits  and  emoluments''  equally,  but  provides  that 
if  either  dies  without  issue,  any  ^^ parts  of  shares^'  left  shall 
go  to  surviving  heirs ;  which  shows  conclusively  that  he  in- 
tended that  the  legatees  should  take  the  principal  as  well  as 
income,  and  that  only  unspent  principal  should  pass  to  the 
heirs. 

IV.  As  the  remainder  over  is  only  of  such  "  parts  of  shares" 
as  are  left,  each  legatee  is  at  liberty  to  nse  and  consume  the 
whole,  and  the  gift  is  absolute.  {Pitu^sney  v.  Pifuicney^  1 
Bradf.y  269 ;  Bradley  v.  Peixoto^  8  Ves.,  824 ;  Bom  v.  Bcss^ 
1  Jac.  <b  IT.,  154 ;  Jackson  v.  BvU,  10  JohM^  19.) 

y.  The  testator  seems  to  have  designed  annexing  to  his 
will  a  paper  writing  authorizing  trustees  to  act,  one  for  Ade- 
laide and  one  for  Mary,  who  is  one  of  the  four  residuary  leg- 
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9. 

ateeB ;  but  no  such  paper  is  foiind  annexed.  The  testator  may 
hare  designed  indicating  the  manner  in  which  the  principal 
and  income  of  Mary's  and  Adelaide's  beqnest  be  spent  and 
applied ;  but  a  clause  naming  trustees,  and  referring  to  the  au- 
thorities for  them  to  act  '^  as  annexed/'  is  void  for  uncer- 
tainty. The  trustees  are  named,  but  the  trusts  are  not  de- 
clared. The  authority  not  being  annexed,  it  is  presumed  the 
testator  abandoned  his  intention  to  appoint,  and  it  is  impoe- 
rible  for  the  trustees  named  to  act,  as  no  trusts  are  designated. 
VI.  The  residuary  bequest  admits  of  but  one  of  two  con- 
Btractions.  The  testator,  either  (1)  by  the  gift  of  the  benefits 
and  emoluments  to  be  shared  equally  and  alike,  and  of  the 
share  of  those  benefits,  of  any  one  dying  without  issue,  to  the 
surrivors,  intended  to  give  the  four  legatees  the  income,  only 
the  principal  'meanwhile  remaining  in  the  hands  of  the 
executors,  and  the  income  of  each  share  going,  on  the  death 
of  either,  to  the  surviyora ;  in  which  case  there  is  evidently  a 
suspension  of  the  absolute  ownership  during  three  lives,  and 
the  bequest  is  void  as  involving  a  perpetuity :  or  else,  (2) 
the  four  legatees  are  tenants  in  common,  each  of  one^fourth, 
which  is  a  vested  legacy  with  right,  under  the  gift  of  all  the 
benefits  and  emoluments,  to  use  the  principal  and  interest ; 
with  the  single  qualification,  that  if  any  part  of  a  share  re- 
mains unused,  it  shall  go,  in  default  of  issue,  to  survivors. 
The  gift  is  absolute. 

Tbe  Subkooatb. — The  legatees  are  entitled,  on  the  diistri- 
bution,  to  the  principal  of  the  estate  of  the  testator,  as  wdl  as 
to  the  income. 

Voifc  I—! 
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New  Tobx  Ccrtktt— HON.  EDWAHD  G.  WEST,  Sukbooatb— M^,  1861. 

GiLHAN  V.  Oilman. 

In  the  Maiter  of  proving  the  Last  WiU  and  Testament  of 

Kathanibl  Oilman,  deceased. 

The  desk  whereat  the  testator  and  one  of  the  Bnbecribing  witneaaes  eat 
when  the  tertatar  sobeoEibed  the  will,  and  the  witnen  signed,  was  sepsr 
rated  from  the  desks  where  the  two  other  witnesses  sat  by  a  bridL  wall 
or  oolunn,  four  feet  broad ;  bat  it  did  not  appear  that  their  positions 
rendered  their  seeing  the  testator  Impossible,  or  that  the  two  oompart- 
ments  were  considered  as  separate  offices^  The  witnen  who  had  alreadjr 
sabecribed  requested  the  two  other  witnesses  to  witness  the  will,  at  tho 
request  and  in  the  hearing  of  the  testator,  in  the  words :  "  Mr.  Gilman 
(the  testator)  reqaests  you  to  witness  his  will."  The  instrument  (al- 
ready signed  by  the  testator,  and  attested  by  one  of  the  witnesses)  was 
then  signed  by  the  two  other  witnesses,  in  the  presence  ot,  bat  without 
any  farther  request  or  dedaratioa  by,  the  testator. 

JBdd,  1.  That  the  witnesses  all  signed  substantiaUy  in  the  piesenoe 
of  each  other,  and  in  the  presence  of  the  testator,  within  the  meaning  of 
the  statute. 

2.  That  the  intent  to  execute  his  last  will  was  thereby  published  and 
dedaied,  and  was  also  acknowledged  hy  the  testator,  and  the  witnesses 
were  by  him  requested  to  become  attesting  witnesses. 

The  will  and  the  codicil  were  written  on  one  side  of  the  page  of  scTeral 
sheets,  which  were  folded  and  tied  together  in  the  form  of  a  book,  leav- 
ing alternate  pages  blank.  The  codicil  following  the  will,  ended  at  the 
bottom  of  a  page,  where  the  testator  signed  his  name,  leaying  no  room 
for  the  attestation  clause  and  signatures  of  the  witnesses.  To  carry  out 
the  metliod  of  writing  only  on  one  side  of  each  sheet,  the  attestatiaii 
daose  and  subscription  of  the  witnesses  were  written  on  the  second 
page  after  the  testator's  signature,  leaving  an  entire  blank  page  between 
them. 

Seid,  That  this  was  a  subscription  "  at  the  end"  within  the  meaning  of 
the  statute. 

An  instrument  is  signed  at  the  end,  when  nothing  intervenes  between  tlie 
instrument  and  the  subscription. 

The  fact  that  the  testator  died  in  another  State,  where  proceedings  were 
taken  and  letters  teetamentary  granted,  before  any  proceedings  were 
had  on  the  will  here,  does  not  prevent  the  surrogate  having  jurisdiction 
to  prove  the  will,  where  assets  are  shown  to  be  here.  Theofi^rtoahow 
that  the  testator  was  a  non-resident  and  a  non-inhabitant  of  this  State, 
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The  Snrrogate'fl  Ooaxi  is  alwayi  open.  The  absence  of  the  saiiogate,  or  d 
the  partieB,  on  an  adjourned  day,  does  not  abate  the  pzooeedlnge  or  pat 
the  case  oat  of  conrt. 

On  the  petition  of  George  F.  Oilman,  claiming  to  be  an 
execntor  named  in  the  last  will  and  testament  of  Nathaniel 
Oilman,  deceased,  a  eitation  was  issaed  to  the  widow,  heirs, 
and  next  of  kin,  to  have  the  will  proved. 

The  instrument  propounded  bore  date  April  10, 1858,  and 
was  alleged  to  have  been  executed  in  the  citj  of  Kew  York, 
in  the  presence  of  William  Miles,  Samuel  Hurley,  and  Alex. 
G.  Collins,  as  attesting  witnesses.  The  paper  propounded 
for  probate  as  a  codicil  to  the  will,  bore  date  the  day  of  de- 
cedent's death,  December  19,  1859,  and  was  executed  at 
Waterville,  Me.  Neither  the  attestation  clause  of  the  will, 
nor  that  of  the  codicil,  declare  that  the  subscription  of  the 
testator  was  made  in  the  presence  of  the  witnesses,  or  was 
acknowledged  by  him  tp  them. 

The  will  was  subscribed  and  witnessed  at  the  office  of 
Hurley  &  Miles,  80  Oold-street.  Between  the  desk  at  whioh 
the  testator  sat,  and  the  desk  at  which  the  witnesses  Collins 
and  Hurley  sat,  there  was  an  upright  wall  or  column  of 
brick,  about  four  feet  wide,  partially  hiding  them  from  each 
other.  Miles  was  sitting  with  the  testator ;  and  the  testator 
having  subscribed  his  name,  and  Miles  attesting  as  a  wit- 
ness, the  latter  called  to  Hurley  and  Collins,  saying  that 
"Mr.  Oilman  wanted  them  to  witness  his  will."  Hurley 
and  Collins  came  in  and  subscribed  their  names.  It  did  not 
appear  that  the  testator  said  any  thing  to  them  about  the 
will.  %ut  it  did  appear  that  Miles  had  told  them  before  that 
they  would  be  called  upon  to  witness  Mr.  Oilman's  will.  It 
was  contended  that  this  was  not  a  subscription  in  the  presence 
of  the  testator,  and  that  there  was  no  publication  of  the  will. 

The  will  and  codicil  were  written  on  only  one  side  of 
several  sheets,  whiqh  were  folded  and  tied  together  in  the 
form  of  a  book,  thus  leaving  alternate  blank  pages.  At 
the  bottom  of  the  last  page  of  the  codicil,  there  was  not 
space  for  the  attestation  clause  and  subscription  of  the  wit- 
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nesses.  He  attestation  clause  and  snbacription  of  the  wit- 
nesBes  were  written  on  the  second  page  following,  thns  leav- 
ing an  entire  blank  page  between  the  codicil  and  the  sub- 
seription. 

It  was  contended,  on  the  part  of  the  contestants,  that  this 
was  not  a  subscription  ^'  at  the  end,"  within  the  meaning  of 
the  statute.  • 

Jakbb  M.  Bkhh  on  lehaffofAnna  JT.  Cfilman,  executrix,  and  Chairiet  B. 

GUmOfn,  oMofthe  MectU&n, 

objected,  on  the  return  of  the  citation,  to  the  proof  of  the 
wiU,  on  the  ground  that  the  testator  was  not  an  inhabitant  of 
this  State,  and  did  not  die  in  this  State,  but  was  an  inhabit- 
ant of  Maine,  and  died  at  Watenrille,  in  that  State  ^  and  that 
the  wUl  was  taken  from  that  State  and  brought  here  for 
probate,  without  the  consent  of  thcj  executrix  and  the  widow. 
And  also  on  the  further  ground,  that  proceedings  had  been 
taken  in  the  State  of  Maine,  before  any  proceedings  were  had 
before  the  surrogate  of  the  county  of  New  York,  before  a 
court  having  competent  jurisdiction  in  the  State  of  Maine, 
and  letters  testamentary  granted.  Mr.  Smith  offered  to  show 
that  the  testator  was  a  non-resident  of  the  State  of  New 
York,  and  was  a  resident  and  inhabitant  of  Waterville,  in 
the  State  of  Maine,  at  the  time  of  his  decease,  and  also  that 
letters  of  administration  had  been  granted  on  the  estate  be- 
fore these  proceedings  were  taken;  and  claimed  the  right 
to  show  it  before  any  further  proceedings  were  taken. 

AuEaukHDKB  W.  BBAnroiU),/^  tpeeial  Quardum  ofMinon, 

Hie  surrogate  has  jurisdiction  to  prove  the  will,  indepen- 
dently of  the  question  of  domicil,  for  the  reason  that  there 
are  assets  here.  Though  the  statute  authorizes  probate  here 
on  the  production  of  a  foreign  probate,  when  the  testator's 
domicil  was  out  of  the  State,  that  provision  is  in  addition 
to  the  ordinary  jurisdiction  of  the  surrogate,  and  not  in  Ex- 
clusion of  his  power  to  grant  original  probate.  The  foreign 
probate  has  no  force  in  respect  to  real  estate  in  this  State. 
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tnUCAK  fl^  0BMAX. 

Ths  Subbooatb. — ^The  objection  and  offer  on  the  part  of 
the  oontestantB  are  oyermled. 


The  hearing  of  testimony  bb  to  the  dne  execution  of  the 
will  was  had  from  time  to  time,  np  to  December  20,  1860, 
flhortlj  after  which  the  surrogate  went  to  the  South,  on  ac- 
count of  *hi8  health,  and  the  hearing  was  adjourned  to  the 
8th  of  March,  1861.  On  that  day,  the  counsel  for  the  con- 
testants attended,  but  no  one  appeared  for  the  proponents, 
and  the  surrogate's  clerk  adjourned  the  hearing  to  May  24th, 
1861.     On  the  adjourned  day  the  surrogate  appeared. 

WiLtiAM  TBA!or,for  the  OonteOaiUB, 

objected  to  going  on  with  the  case,  on  the  ground  that  the 
case  was  out  of  court ;  and  read  his  own  affidavit,  that  on 
the  8th  of  March,  he  attended  at  the  Surrogate's  Court ;  that 
no  counsel  were  present  on  the  part  of  the  proponents ;  that 
the  surrogate  was  absent,  not  to  return  before  April ;  and  that 
Mr.  Yan  Cott,  the  surrogate's  principal  clerk,  entered  an 
order,  without  consent  of  counsel,  adjourning  the  cause. 
{WiUardy  35,  432 ;  2  JSev.  Stat.,  4  ed.,  94,  §  64,  421.) 

Mb.  BbADVOBD,  in  repfif, 

1.  To  derive  any  benefit  from  the  objection,  there  should 
have  been  a  motion  to  vacate  or  rescind  the  order  of 
adjournment,  or  an  appeal  should  have  been  taken  from 
the  order  itself.  3.  The  Surrogate's  Court  is  always  open. 
In  this  respect,  its  capacity  exceeds  that  of  all  other  courts, 
which  have  their  terms  or  limits  of  session.  (2  Hev.  SkU., 
SSI,  §  2.)  8.  This  extraordinary  provision  was  designed 
for  the  purpose  of  excluding  technical  objections.  For  the 
aame  reason,  no  rules  of  practice  or  pleading  were  prescribed. 
When  the  case  is  brought  within  the  jurisdiction  of  the  court, 
it  is  competent,  *^  at  all  times,"  to  have  ^  a  hearing."  4.  If 
the  surrogate  be  absent,  or  the  office  be  vacant,  a  substi- 
tnte  is  provided.  (2  JSetr.  iSS^.,  79.)  5.  But  the  statute 
specially  provides  that  whenever  the  connty  court,  &c.,  ^^  or 
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any  Surroffote^s  Courts  appointed  to  be  held  in  any  connty, 
shall  fail,  no  writ,  process,  recognizance,  or  other  proceeding, 
returnable  at,  or  to  be  heard  or  tried  in  said  court,  shall  be 
abated,  discontinued,  or  rendered  void  thereby."  {Laws  of 
1847,  ch.  280,  §  28 ;  3  Rem.  Stat,  5  ed.,  805,  §  24.) 

The  Subrogate. — ^The  objection  must  be  overruled. 

Chablks  H.  GziOYHB,  foT  the  Oontwtants, 

I.  None  of  the  statutory  requirements  in  respect  to  the  exe- 
cution of  the  will  were  complied  with.  The  testator  did  not 
subscribe  the  will  in  the  presence  of  the  witnesses ;  nor  ac- 
knowledge the  subscription  to  them ;  nor  '^  declare  the  instru- 
ment so  subscribed  to  be  his  last  will  and  testament;"  nor  did 
they  sign  their  names  as  witnesses  at  his  request  The  sub- 
scribing witness.  Miles,  expresses  doubt  whether  the  will  was 
subscribed  by  the  decedent  before  or  after  Hurley  and  Col- 
lins, the  other  witnesses,  left  the  desk.  Hurley  is  positive, 
that  ^hen  he  came  to  the  table,  the  will  already  had  Gil- 
man's  signature,  and  Collins  came  to  the  table  after  Hurley. 
The  will  was  not  subscribed,  then,  in  the  presence  either  of 
Hurley  or  of  Collins,  unless  their  situation  at  the  desk  con- 
stituted such  presence,  within  the  meaning  of  the  statute.  It 
did  not  constitute  such  presence.  Hurley,  the  senior  part- 
ner, and  Collins,  the  book-keeper,  in  the  offices  where  the 
will  was  signed,  were  standing  at  their  counting-room  desk. 
Hurley  was  some  fifteen,^  feet  from  decedent,  with  his  back 
towards  him,  and  between  him  and  decedent  was  the  briek 
wall,  four  feet  wide.  It  is  impossible  that  he  should  have 
seen  the  decedent  subscribe  the  will.  Collins  was  at  the 
other  side  of  the  desk.  He  was,  therefore,  some  twenty  feet 
from  the  decedent,  and  between  him  and  decedent  were  Hur- 
ley, the  brick  wall,  and  Miles,  who  was  sitting  with  the  tes- 
tator. It  is  evident  that  he  could  not  have  seen  decedent 
sign,  unless  he  left  his  position  and  walked  two  or  three 
steps  towards  one  of  the  openings.  The  affirmative  was  witH 
the  proponents,  and  they  did  not  offer  any  evidence  that 
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CoUiDB  did  not  change  his  position.  And  the  failure  of  Ool- 
linB  to  recollect  any  thing  of  the  transaction^  shows  that  it 
did  not' excite  his  cariosity  or  attract  hfs  attention.  The  Ian* 
gnage  employed  by  the  witnesses  in  speaking  of  the  offices, 
shows  that  they  habitually  recognized  a  Yirtnal  separation 
between  them. 

n.  W<hat  is  the  meaning  of  the  words  '^  in  the  presence  ofj^ 
as  employed  in  the  statute  ?  1.  The  Statute  of  Frauds  re- 
quired the  wim,eeee%  to  a  will  of  lands,  to  attest  it  in  the 
presence  of  the  testaitoT,  The  current  of  authorities  has  in- 
terpreted the  meaning  of  the  phrase  in  this  latter  statute  as  fol- 
lows. If  the  testator  and  the  witnesses  were  in  the  same  room, 
that  was  ordinarily  sufficient;  unless  the  will  was  signed  by 
the  witnesses  clandestinely,  in  a  comer.  {Longford  y.  Eip'e^ 
1  P.  Wms.j  740.)  Or  the  testator  was  mentally  incapable  of 
recognizing  the  presence  of  the  witnesses.  (Right  v.  Price^ 
1  Doug.,  241.)  Or,  by  reason  of  physical  weakness,  was 
unable  to  put  himself  in  a  position  from  which  he  could  see 
them.  {Neil  v.  JVid^  1  Leigh.^  6.)  Or  there  was  a  physic 
cal  obstruction  between  testator  and  the  witnesses,  which 
prevented  him  from  seeing  them  without  changing  his  po- 
sition. {Brooke  t.  DuffM^  23  Qeo^  441.)  But  if  the  tes- 
tator and  the  witnesses  were  in  different  rooms,  the  evidence 
must  show  affirmatively  that  the  testator  could  have  seen 
them  subscribe  without  changing  his  posiliion.  ( Wright  v. 
Manifold^  1  M.  dh  S.,  294 ;  In  re  Oolmany  3  Ourt.^  118 ; 
Todd  v.Winchehea,! Moody  <&MdIcin,  12;  2{7.ceP.,48d; 
Wincheleea  v.  Watiehqpej  3  £nes.  Oh,,  441 ;  Clerk  v.  Ward^ 
4  BrowrCe  Ca.  in  P.,  71 ;  Oraham  v.  Chraham^  10  IredeU, 
{If.  a)  219 ;  Jones  v.  Tuck,  3  Jones  {K  C.\  202.)  And 
since  the  new  Statute  of  Wills,  the  English  courts  interpret 
the  words  with  still  greater  strictness.  {Tribe  v.  Tribe^  13 
Jur.,  793 ;  1  Rc^.  Ece.  R,y  776 ;  JVorton  v.  Bazetty  3  Jur.  [JV. 
&],  1084.)  If  these  rules  of  interpretation  are  applied  to  this 
case,  it  must  be  decided  that  the  testator  did  not  subscribe 
in  the  presence  of  Hurley  and  Collins.  •  2.  But  it  is  submit- 
ted that  the  words,  as  used  in  our  statute,  should  be  intec- 
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preted  more  gtrictl  j  than  like  words  in  the  Statute  of  Frftudfl. 
Oar  statute  was  passed  to  prerent  the  mischiefs  which  had 
resnlted  from  the  lax  interpretation  of  the  Statute  oi  Frauds. 
Its  words  should,  therefore,  be  construed  with  greater  strict- 
ness than  like  words  in  the  old  statute.  {Bemsen  v.  Brinek- 
erh^ff,  26  Wend.^  325 ;  Set/maur  v.  Van  Wyck^  2  Sdd.^  120 ; 
Ghofffe^  ▼.  Baptitit  Miss.  Gon.^  10  Paige^  86 ;  LewU  r.  Levns^ 
18  Barb.^  17;  1  Kem.^  220 ;  Tonnde  t.  BTaUji  Gomst.,  140; 
Whia>eck  T.  FaUeraon^  10  Barb.^  608  ;  4  Kmt,  515 ;  Dewey 
T.  I)eu>eyylJfete.y  349 ;  Seffuine  v.  Seguinej  2  Barb.^  386.) 

m.  The  codicil  was  not  duly  executed,  as  the  witnesses 
did  not  sign  their  names  ^^  at  the  end,"  as  required  by  the 
statute.  The  provision  of  the  statute  requiring  sach  a  sub- 
scription was  intended — 1.  To  protect  the  testator  against 
the  interpolation  of  fraudalent  additions  to  the  will  between 
the  end  of  it  and  the  signatures  of  the  witnesses.  {M^Ghuirt 
y.  Kerr^  2  BraSf.^  244.)  2.  To  protect  the  heir  against  the 
interpolation,  bj  the  testator  himself,  of  new  testam^itary 
prorisions  after  the  final  execution  of  the  wilL  {^Smee  ▼. 
Brywy  1  Rob.  Eco.  B.j  616 ;  Ayree  v.  AyreSj  Id.^  466  ;  In 
re  John  SoarleU^  4  ITotes  of  GaseSy  480.)  In  the  present  case, 
the  object  of  the  statute  might  easily  be  defeated.  Without 
taking  tibe  blank  left-hand  page  into  consideration,  the  int^- 
vening  blank  space  is  amply  sufficient  for  the  purpose  men* 
tioned.  Had  the  testator,  after  the  departure  of  the  witness- 
es, chosen  to  insert  a  new  codicil,  between  the  end  of  the 
codicil  now  propounded  and  the  attestation  clause,  such  new 
codicil  must,  upon  the  evidence  in  the  case,  have  been  ad- 
mitted to  probate. 

Albquitdsb  W.  BRADFQBD^/br  Proponent. 

The  codicil  was  duly  executed.  1.  There  was  no  room  to 
attest  on  the  last  page  of  the  codicil,  and  it  was  necessary  to 
turn  the  page  over.  ^  2.  But  the  testator  having  adopted 
the  mode  of  writing  on  a  single  page  of  a  sheet,  leaving  the 
alternate  page  blank,  the  attestation,  according  to  the  same 
plan,  was  on  the  proper  page.    All  the  sheets  being  bound 
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together,  and  no  testamentary  proTision  or  writing,  except  the ' 
atteetation  clanse,  appearing  between  the  end  of  the  codicil, 
the  teetator'a  Bubscription,  and  the  anbscription  of  the  wit* 
neflses,  thej  Bubstantiallj  complied  with  the  statnte,  and  sub* 
scribed  at  the  end  of  the  codiciL  In  England,  wills  are  com- 
monlj  written  in  solicitors'  ofBoes,  on  the  alternate  sides  of 
the  paper.  {(}au  of  BaUen^  2  Rdb.^  135 ;  Gau  qf  BauUf^ 
1  Jf22.,  643.)  In  Bcwly^s  Gate  the  first  page  was  filled,  the 
second  left  blank,  and  the  signature  placed  at  the  top  of  the 
third  page.  Sir  H.  J.  Fust  said :  ^'  K  the  signatore  is  not 
valid,  I  know  not  where  it  coald  have  been  placed.  I  decree 
probate."  The  connection  of  the  several  .sheets  of  a  will 
may  be  partly  inferred  from  the  sense.  {Manh  v.  Murrofg^ 
Lmo  J<ywr^  1861, 77.)  3.  The  act  of  1  Yictoria  required  the 
will  to  be  signed  at  the  foot  or  end  thereof.  (16  Land.  Jur,^ 
1852,  part  2, 4181 ;  Imo  Jour.y  1853,  part  3, 14.)  At  first  the 
court  inclined  to  a  very  liberal  interpretation  of  the  statute. 
(  Woodington^s  Gase^  2  Gurt.^  334 ;  Garom^e  Gase^  8  i!t2.,  39 ; 
FawMs  Case,  1  Bob.  Eoc. B., 421 ;  Jones'  Gase,  1  Bob., 424; 
Gunning 9  Gate,  Id.,  459.)  After  this  the  court  grew  more 
strict.  The  leading  cases  are  Ayres  v.  Ayres  (1  Bob.,  466) ; 
WiUis  V.  Lowe  {Id.,  618,  note) ;  Smee  v.  Bryer  (1  Id.,  619.) 
In  WUlie  v.  Lotoe,  the  will  was  written  on  a  sheet  of  letter- 
paper,  measuring  in  height  9^  inches.  The  first  page  was 
completely  covered  with  writing.  The  writing  on  the  second 
page  commenced  at  the  top,  and  ended  at  a  distance  of  6^^ 
inches.  The  remainder  of  the  second  page  was  blank,  meas* 
uring  3^  inches,  a  sufiicient  space  for  the  signature  of  the  tes- 
tatriz,  as  well  as  for  the  attestation  clanse,  with  the  names  of 
the  witnesses ;  a  space  of  two  inches  from  the  top  of  the 
third  page  was  blank,  and  then  followed  the  attestation 
daase,  with  the  signature  of  the  testatrix  and  witnesses. 
Tbe  will  held  not  to  be  signed  at  the  foot  or  end.  In  Ayree 
V.  Ayres,  the  will  ended  on  the  first  sheet,  three  lines  above 
the  end.  Bather  more  than  half  the  next  page  was  left 
blank.  Then  came  the  attestation  clause,  and  after  that  t^ 
names  of  testator  and  witnesses.    There  ware  many  altera* 
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tioDB  and  obliterationB,  not  noted,  on  the  first  page.  There 
was  no  disposition  of  the  residue.  Two  of  the  tliree  attest- 
ing witnesses,  one  being  dead,  swore  that,  '^  save  as  to  the 
testator's  signature,  thej  took  no  notice  whatever  of  the 
said  paper,  and  that  no  person  besides  themselves  and  the 
said  James  Wall  (dead)  was  present  with  the  deceased  at 
the  time  of  the  execution."  In  Smee  v.  Bryer^  there  was  a 
space  of  ^  of  an  inch  at  the  end  of  the  will  on  the  third 
page,  where  the  signature  of  the  testatrix  might  have  been 
^^  squeezed  in."  It  was,  however,  placed  far  down  the  fourth 
page.  On  the  fourth  side  there  was  a  memorandum  of  at- 
testation, together  with  the  names  of  two  witnesses  to  an  in- 
terlineation :  half  way  down  commenced  a  long  attestation 
clause,  occupying  half  the  width  of  the  page :  opposite  the 
third  line  of  the  attestation  clause  to  the  right,  was  the 
signature.  The  signature  was  more  than  four  inches  below 
the  memorandum  of  interlineation.  The  court  said  that  the 
paper  was  not  signed  ^'  at  the  foot  or  end,"  and  that  in  future 
it  would  adhere  more  closely  to  the  words  of  the  statute. 
The  case  went  to  the  Privy  Oouncil,  who  sustained  the  de- 
cision, but  refused  to  lay  down  any  principle  to  govern 
future  cases.  They  suggest  that  common  sense  should  govern. 
In  Corder^s  Gme  (1  Rob,^  669),  two.  inches  of  the  last  line  of 
first  page  were  blank,  and  under  that  a  blank  of  one  inch 
and  -^ ;  the  second  page  was  wholly  blank ;  the  third  com- 
menced with  a  testimonium  clause,  including  a  revocation  of 
all  former  wills,  and  the  signature  of  the  testatrix  was  writ- 
ten one  inch  ^  below  that  clause ; — Kdd^  to  be  signed  at  the 
foot  or  end.  The  Wills  Act  does  not  require  a  will  to  be 
written  continuously.  In  HovodPa  Case  (1  ,JSdb^^  671),  one 
and  -^  inches  left  blank  on  the  last  line  of  the  first  page,  and 
one  inch  and  ^  below,  and  the  signature  of  the  testatrix  on 
the  second  page,  opposite  to  the  third  line  of  the  attestation 
clause.  The  will  was  rejected  with  reluctance.  JBnselPa 
Case  (1  Rcib.^  702):  Blank  on  last  line  of  one  inch  and^^, 
then  below  a  blank  of  tV  of  an  inch,  and  the  signature  of 
testator  ^  of  an  inch  below  the  top  of  the  second  page. 
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Will  rejected  with  reluctance,  in  order  that  it  might  go  to 
the  jadiciarj  committee.  In  Harrises  Case  (1  Sob.y  708),  ^ 
of  an  inch  between  the  testimonium  and  the  attestation,  yV 
between  the  attestation  and  signature.  The  will  allowed. 
In  BrmjorCs  Case  (1  Rob.^f  710),  ^  of  an  inch  on  second  page, 
between  the  dispositive  part  and  the  third  page ;  then  attes* 
tation  clause  on  the  third  page ;  then  a  blank  of  ^  of  an 
inch ;  then  the  signature  of  attesting  witnesses ;  then  blank 
of  ^  of  an  inch ;  then  the  signature  of  testator.  Hdd^  prop* 
erlj  signed.  In  Beadon^s  Case  (2  Bdb,^  139),  where  2y\ 
inches  were  left  between  the  testimoniam  clause  and  the 
signature,  tJie  wiU  was  rejected.  In  Bawnay^s  Case  (2  Bob.^ 
178),  the  signature  was  one  and  tV  ^f  ^^  ^^^^  below  the  at- 
testation clause.  -The  will  was  sustained.  In  HearrCs  Case 
(2  B6b.<^  11^))  one  inch  and  ^  lay  between  the  testimonium 
and  the  attestation  clause.  The  testimonium  was  imperfect, 
and  the  signature  was  nearly  three  inches  below  the  testi- 
monium, opposite  the  fourth  line  of  the  attestation  clause. 
The  will  was  rejected.  In  HoUbeoh  v.  Holhech  (2  Bob.^  126), 
there  was  a  blank  of  three  and  ^^  inches  at  the  foot  of  the 
second  page,  and  two  and  ^  on  the  third.  Then  came  the 
signature.  The  will  was  rejected.  In  HoweWs  Case  (2  Bob.^^ 
197),  four  and  ^  inches  were  blank,  and  the  will  filled  with 
erasures.  It  was  rejected.  In  HoUand!s  Case  (2  Bob.^  196), 
though  a  considerable  blank  was  left  {^^^  inches)  between  the 
testimonium  and  the  attestation,  yet  a  large  part  of  the  will 
being  above  the  signature,  in  the  same  page,  it  was  sustained. 
In  Pterdio^s  Case  (2  Bdb.^  182),  one  inch  and  ^  was  blank ; 
the  will  was  admitted.  \\iWdsKs  Case  {^Bob.j  179),  ^"^  of 
an  inch  was  blank  between  the  attestation  and  the  testimo- 
nium, the  testator's  signature  two  inches  and  ^  below  the 
last  line  of  the  will.  Probate  was  allowed.  In  ShadwdPs 
Case  (2  Bob.^  140),  a  barrister-at-law  made  a  will  on  note- 
paper,  leaving  a  blank  of  one  inch  and  f  at  the  foot  of  the 
Second  page.  On  the  third  he  placed  a  short  testimonium,  and 
then  his  signature.  Hdd<^  that  it  should  have  been  signed 
on  the  second  page.    The  will  was  rejected.    In  Bowels  Com 
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(8  JSob.^  199),  4^  incbeB  were  left  blaQk  on  the  last  line ; 
with  1^  of  an  inch  space  below  it :  the  fiignatnre  was  placed 
2^  inches  from  top  of  next  page.  Seldy  not  duly  executed^ 
In  Whitens  Case  (2  Rdb.^^  194),  the  principle  was  laid  down, 
that  where  a  part  of  the  will  was  above  the  signature  on  the 
same  page,  there  was  a  reasonable  compliance  with  the  stat- 
ute. In  HeUing^a  Case  (1  Sob,^  763),  four  inches  were  left 
blank  on  third  page,  yet,  testatrix  being  blind,  the  will  was 
allowed.  WoocPs  C(ue  (2  Rdb.<i  180),  was  of  the  same  gen- 
eral tenor.    Small  blanks  were  overlooked,  and  probate  was 

allowed. 

• 

The  Suseooate  decided  that  the  instrument  offered  for 
probate  was  the  last  will  and  testament,  aud  codicil  thereto 
of  the  said  testator,  and  as  such  was  valid-  as  a  will  of  real 
and  personal  estate;  and  the  same  was  admittecTto  probate 
as  a  will  of  real  and  personal  estate. 

An  appeal  from  the  decree  of  the  surrogate  admitting  the 
will,  was  taken  by  the  contestants  to  the  Supreme  Court, 
where  an  affirmance  was  had,  with  an  opinion  by  Leonabd,  J.* 

By  the  Coxjet. — ^Lbonaed,  J. — ^I.  The  will  in  question 
was  well  executed.  The  testator  and  the  vritnesses  were  all 
in  the  same  room  at  the  moment  the  attestation  was  signed. 
The  witnesses  all  signed,  substantially,  in  the  presence  of  each 
other,  as  well  as  in  the  actual  presence  of  the  testator,  within 
the  meaning  of  the  statute. 

Bo  far  as  the  witness  Miles  is  concerned,  the  will  was 
actually  signed  in  his  presence.  Miles,  at  the  request  of  the 
testator,  and  in  Ins  hearing,  requested  the  two  other  wit- 
nesses, Hurley  and  Collins,  then  present  in  the  same  room,  to 
witness  the  will  in  these  words :  "  Mr.  Oilman  requests  yon 
to  witness  his  will."  The  instrument  was  then  produced, 
already  signed  by  the  testator,  and  in  his  presence  signed  by 
Hurley  and  Collins  as  witnesses.     The  testator  had  pre- 

•  BuPBEMB  CouBT,  QencpcH  2^rm,  ir<n§mk9r,  1860.    Vtm&aX,  braauHAic, 
LaoNABD,  and  Babnabd,  JJ. 
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Tipnslj  requested  Miles  to  have  these  persons  present  to 
witness  the  execution  of  his  will,  and  to  be  present  himself. 

The  testator  understood  the  business  which  was  then  being 
transacted.  He  made  no  objection  to  the  declaration  or  re- 
quest made  by  Miles  in  his  presence  and  hearing,  but  pro- 
ceeded to  consummate  the  business  for  which  he  came  there, 
the  execution  and  attestation  of  his  will.  The  intent  to 
execute  his  last  .will  was  thereby  published  and  declared, 
and  was  also  acknowledged  b j  the  testator,  and  the  witnesses 
were  by  him  requested  to  become  attesting  witnesses. 

n.  The  codicil  is  also  well  executed.  An  instrument  is 
signed  at  the  end,  when  nothing  intervenes  between  the  in- 
strument and  the  subscription. 

Who  shall  undertake,  jadicially,  to  say  that  the  subscrip- 
tion shall  be  one-eighth  of  an  inch,  one-half  an  inch,  two 
inches,  or  ten  inches  from  the  last  line  of  the  instrument  ? 
The  distance  from  the  last  line  has  not  been  fixed  by  statute. 
The  place  named  in  the  statute  is  the  end.  The  end  of  an 
instrument  in  writing  commences  and  continues  until  some- 
thing else  or  some  other  writing  occurs. 

These  principles  are,  I  think,  in  conformity  with  the  spirit 
of  the  decisions  in  this  State  in  respect  to  the  execution  of 
testamentary  instruments. 

in.  The  decree  of  the  surrogate,  admitting  the  will  to 
probate,  determines  only  the  sufficiency  of  its  execution.  In 
respect  to  this  question,  the  domicil  of  the  testator  is  unim- 
portant in  this  case. 


JsmoflOH  OovniTT— HON.  MILTON  H.    MERWIN,  f3fntBOGATB--9ab. 

nisi7, 1861. 

Van  Hooseb  v.  Van  Hoobeb. 

In  the  JfcUt&r  qfjproving  the  Last  Will  and  Testammt  qf 

Heztby  J.  Van  Hooais,  deceased. 

WlMfe  one  of  the  anbecribing  witnesses,  in  the  presenoe  of  the  oChei,  esked 
the  lertator  If  the  asme  at  the  end  of  the  instrument^  pointiiig  to  it^  was 
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lite  ilgnatiin,  and  the  testator  xeplledihAtHivttBr-'&W>^^  •>  » 
Bubecriptian  in  the  preeenee  of  both  witneflBes. 

The  testator,  in  the  presence  of  both  witnesses,  held  the  instrument  open  in 
his  hand,  and  said  to  one  of  the  witnesses,  "  I  want  jon  to  witness  mj 
will,"  which  the  witness  did ;  and  then  tsid  to  theother  witness^ "  I  want 
yon  to  witneM  it  too,"  which  the  other  witness  did.  JBM,  sufficient  as 
a  publication. 

The  witness  must  be  informed  bj  some  unequiTocal  act  or  word  of  the  testa- 
tor tliat  the  instrument  wbich  the  testator  has  subscribed  is  his  last 
will  apd  testament.  If  this  is  done,  it  is  a  substantial  compliance  with 
the  statute ;  and  nothing  less  than  this  will  do. 

This  was  an  applicatioa  for  the  proof  of  the  will  of  Henry 
J.  Van  Hooser,  deceased.  The  widow  presented  it  for  pro- 
bate, and  it  was  contested  by  some  of  the  heirs.  The  facts 
are  fully  stated  in  the  opinion. 


BXJBBAMD  ft  JjASSSKQ,  fbr 

W.  C.  TH0MPS0H,/(?r  GontettarUs. 

8.  D.  Babb,  Chiardig,nfoT  Mtnon, 

• 

The  Sorbogate. — Section  86  of  8  Reft).  Stat.^  6  ed.,  144, 
provides  that  a  will  shall  be  executed  and  attested  as  follows : 

I.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the 
will. 

II.  Such  subscription  shall  be  made  by  the  testator  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  ac- 
knowledged by  him  to  have  been  so  made  to  each  of  the  at- 
testing witnesses. 

III.  The  testator,  at  the  time  of  making  such  subscription, 
or  at  the  time  of  acknowledging  the  same,  shall  declare  the 
instrument  so  subscribed  to  be  his  last  will  and  testament. 

lY.  There  shall  be  at  leajst  two  attesting  Witnesses,  each  of 
whom  shall  sign  his  name  as  witness  at  the  end  of  the  will,  at 
the  request  of  the  testator. 

Jt  is  not  disputed  that  the  first  and  fourth  requisites  are 
complied  with,  but  objection  is  raised  that  the  second  and 
third  requisites  are  not  complied  with-  The  evidence  as  to 
the  second  requisite  is  as  follows : 

The  attesting  clause  recites  that  the  will  was  subscribed  by 
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the  testator  in  the  presence  of  the  witnesses.  James  C. 
Douglas,  one  of  the  subscribing  witnesses,  on  his  direct  ex- 
amination, says :  "  I  cannot  tell  positive  whether  Mr.  Yan 
Hooser  snbscribed  his  name  in  my  presence ;  I  cannot  say  that 
I  saw  y.  H.  sign  it :  he  said  it  was  his  will  in  the  presence  of 
father  and  myself — ^both  were  there.  I  think  he  signed  it  at 
the  same  time."  On  cross-examination,  in  answer  to  the 
qaestion.  Did  yon  hear  Y.  H.  say  that  the  name  purporting 
to  be  his  to  that  paper  was  his  signature,  this  witness  said : 
'^  I  can't  swear  positive,  but  think  he  did  say  so." 

The  witness,  James  Douglas,  says :  ^'  I  can't  say  whether  I 
saw  Y.  H.  sign  it."  On  cross-examination,  he  says :  ^'  I 
don't  recollect  that  I  saw  Y.  H.  write  any  thing  then  ;  don't 
recollect  whether  his  name  was  there,  or  whether  he  put  it 
down.  then.  It  was  there  when  I  signed  the  will.  I  asked 
him  if  that  was  his  name  there,  if  he  put  it  there  with  his 
free  will  and  accord,  and  he  said  yes.  This  was  at  the  tijne 
I  signed  as  witness,  and  after  I  took  the  pen." 

The  evidence  as  to  the  ^Air^  requisite  is  as  follows :  James 
C.  Douglas  testifies :  While  in  the  room,  ^^  Y.  H.  asked  me 
to  be  a  witness  to  his  will.  I  told  him,  if  it  was  his  request,  I 
would  do  it.  I  thereupon  signed  the  paper  shown  me  (the 
will).  He  might  have  read  over  the  paper  to  me,  but  can't 
say  he  did.  He  said  it  was  his  will,  in  presence  of  father  and 
myself."  On  cross-examination  he  said  :  '^  It  was  after  this 
(that  is,  after  the.  request  to  witness  to  sign),  that  he  said  to 
father.  You  will  sign  it  too.  I  can't  say  that  he  mentioned 
the  word  unUy  only  .when  he  asked  me  to  sign  as  witness ;  or 
called  the  paper  his  will  at  any  other  time.  I  think  ho  then 
turned  round  to  my  father,  and  said  he  wanted  him  to  sign  it 
too.  When  Y.  H.  wanted  me  to  sign  his  will,  he  held  the 
paper  in  his  hands :  think  it  was  open ;  and  I  can't  say  he  said 
any  thing  more  until  I  signed  it."  James  Douglas  says : 
"Testator  said  to  me,  You  wanted  I  should  witness  your  will ; 
now  I  want  you  should  witness  mine.  I  did ;  that  is  my  name 
to  the  paper.  This  is  the  instrument  he  showed  me  as  his 
will  and  requested  me  to  sign-^all  there,  when  he  said  it  was 
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his  will."  On  cross-examination  this  witness  says :  "  I  heard 
him  ask  James  0.  to  witness  his  will.  After  he  spoke  to 
James  to  witness  it,  he  wanted  I  should,  and  I  said  I  was  too 
old ;  he  said  that  wouldn't  make  any  odds.  I  have  a  recol- 
lection that  I  pat  mj  name  to  his  will.  The  only  time  I  can 
tell  of,  that  Y.  H.  mentioned  the  word  vnllj  was  when  he 
asked  James  to  witness  his  will."  The  attesting  clause  is 
alao  regular  on  this  point. 

In  Jauncey  y.  ThorM  (2  Bwrb.  Ch,^  40),  there  were  three 
subscribing  witnesess :  none  saw  the  testator  sign.  To  one  of 
them  he  acknowledged  the  signature,  but  said  nothing  about 
its  being  his  will.  The  second  witness  testified  that  the  testa- 
tor pointed  to  the  paper,  and  told  him  to  sign  as  witness ;  and 
witness  thinks  he  said  it  was  his  will.  The  third  witness  tes- 
tified that  the  testator  acknowledged  and  decided  the  instra- 
ment  to  be  his  will,  and  requested  him  to  sign  as  witness,  and 
that  the  other  witnesses  were  present.  This,  the  chancellor 
held  suflicient,  under  the  act  of  1813  (1  Befo.  Laws  of  1813, 
864),  which  required  the  will  to  be  attested  and  subscribed 
bj  three  or  more  witnesses :  that  it  was  not  'tiecessary  for 
each  witness  to  swear  to  all  the  requisites  of  the  statute :  that 
the  attesting  witnesses  should  see  the  testator  sign  the  instru- 
ment, or  say  or  do  something  in  their  presence  and  hearing, 
indicating  that  he  intends  to  recognize  the  instrument,  upon 
which  his  name  appears,  as  his  will,  but  he  need  not  so  ex- 
pressly declare  it :  that  the  court  will  presume  liberally  in 
faror  of  wills,  when,  after  lapse  of  time  or  other  circum- 
stances, it  is  impossible  to  give  positive  •evidence.  The  will 
was  dated  in  1825,  and  propounded  in  1885. 

In  HemBen  v.  JBrindcerhcf  (26  Wend.j  825),  the  attesting 
clause  was  full,  the  witnesses  testified  that  the  testatrix  signed 
her  name  in  their  presence,  acknowledged  it  to  be  her  signa- 
ture  for  the  purposes  therein  mentioned,  but  no  one  said 
that  the  instrument  was  a  will,  nor  was  it  or  the  attesting 
clause  read  over.  JBddj  under  the  law  of  1880  (2  Bev.  Stat.j 
1  ed.,  7,  §  40),  which  is  substantially  like  the  present,  that 
there  was  no  valid  execution.    The  chief-justice  (Nelson), 
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however,  eays  (p.  831),  that  no  form  of  words  is  necessary ; 
"'  the  Legislature  only  meant  there  should  be  some  communi- 
cation to  the  witnesses,  indicating  that  the  testator  intended 
to  give  effect  to  the  paper  as  his  will.  Any  communication 
of  this  idea,  or  to  this  effect,  will  meet  the  object  of  the  stat- 
ute  The  mere  want  of  recollection  of  the 

witnesses  that  the  testator  indicated  the  instrument  to  be  his 
will,  after  signing  the  attestation  clause,  ought  not  to  be  ev- 
idence jpar  se  of  non-compliance  with  the  statute.  After  thia 
there  should  be  something  like  affirmative  proof  of  the  want 
of  publication." 

In  NeUon  v.  MeOiffert  (3  Barb,  Ch.^  158),  the  question 
was,  whether  the  witnesses  signed  at  the  request  of  the  testa- 
tor. The  attestation  clause  was  full ;  two  did  not  recollect, 
and  the  other  did.  Heldy  good :  that  if  after  a  lapse  of  time 
(from  1832  to  1840),  the  witnesses  do  not  remember,  but  the 
attestation  clause  is  full,  a  court  may  infer  that  the  requisites 
were  complied  with  {Newhouse  v.  Oodw-in^  17  Ba/rb.y  236) ; 
— that  in  the  execution  of  wills  the  statute  does  not  require 
any  particular  form  of  words  to  be  used  by  the  testator, 
either  in  the  admission  of  his  signature  in  the  publication  of 
the  instrument  as  his  will,  or  in  the  communication  to  the 
witnesses  of  his  request  or  desire  that  they,  should  subscribe 
their  names  as  attesting  witnesses,  but  that  it  is  sufficient  if 
the  formalities  required  by  the  statute  are  complied  with  in 
substance.  ^ 

Seguine  v.  Seguine  (2  Barh.^  386),  recognizes  a  similar 
principle.  Edmonds^  J.,  says,  in  regard  to  the  publication : 
^^Tiie  object  of  the  statute  was  to  receive  evidence  that  a  tes- 
tator, when  he  executed  the  instrument,  knew  that  it  was  a 
will  and  not  an  indenture,  or  deed  of  a  different  character.** 

In  Lewis  v.  Lewis  (11  N.  T,  [1  Kem.']^  220),  the  attesting 

clause  was  full.    One  of  the  witnesses  testified  that  the  testator 

called  the  witnesses  into  his  office,  where  he  had  a  paper,  of 

which  he  turned  up  so  much  as  would  allow  them  to  write 

their  names,  requesting  them  to  sign  their  names  and  add 

their  residences ;  and  also  said,  ^^  I  declare  the  within  to  be 
Vol.!— 24 


870       CASES  IN  THE  SURBOOATES*  OOUBTS. 

YAJr  HOOflBB  «.  YAH  KOOOB. 

mj  free  will  and  deed."  This  was  all  that  was  said,  and  the 
witness  did  not  see  the  testator  sign,  or  see  his  signature,  and 
did  not  know  what  the  instrument  was.  The  other  witness 
did  not  remember  any  thing  more.  JSeld^  that  the  instru- 
ment was  not  properly  executed  as  a  will.  *  (Same  case  in  13 
£arb.^  17.)  So  a  will  is  duly  executed  when  the  several  acts 
required  by  the  statute  have  been  performed  at  the  same  time, 
whatever  the  order  in  which  such  acts  were  severally  pei^ 
formed.  {Doer.  JRoe^  2  Ba/rh.y  200;  £eeneyv.  WhUmarsh,  16 
Barb.<f  141.)  In  Chqfee  v.  Baptist  Miasumary  Ganventian 
(10  Paige^  85),  the  subscribing  witnesses  testified  that  when 
they  went  into  the  decedent's  room,  she  took  the  instrument, 
which  then  had  her  name  to  it,  out  of  her  drawer,  and  put- 
ting her  finger  on  her  name,  said,  ^'  I  acknowledge  this  to  be 
my  last  will  and  testament,"  but  did  not  admit  that  she  had 
subscribed  her  name  to  the  will,  or  that  it  had  been  sub- 
scribed at  her  request.  Hddj  not  enough, — there  was  no 
acknowledgment  of  the  subscription.  In  Rutherford  v. 
Rutherford  (1  Den.^  33),  one  of  the  witnesses  told  the  other 
as  he  came  into  the  room,  in  the  presence  of  the  testator,  in 
answer  to  the  question  what  they  wanted  him  to  sign,  that 
it  was  ^'  the  will  or  agreement"  of  the  deceased,  and  that  he 
(the  deceased)  wanted  him  to  sign  it.  Hdd,  not  sufiicient 
evidence  of  publication. 

In  Seymour  v.  Van  Wyek  (2  Sdd.^  120),  the  testator  told 
one  of  the  witnesses  that  he  had  had  a  codicil  to  his  will 
written.  He  asked  for  his  will :  it  was  handed  to  him.  Witness 
told  him  it  would  require  two  witnesses.  The  other  witness 
was  then  called,  and  came  in.  Testator  then  signed  the  codi- 
cil ;  and  afterwards  the  witness  signed,  but  nothing  else  was 
said  by  the  testator  about  its  being  a  codicil.  Hdd^  void  on 
account  of  no  declaration  to  the  second  witness,  that  it  was  a 
codicil  to  his  will.  The  inference  is,  that  the  declaration  to 
the  first  witness  was  sufficient.  In  Brown  v.  De  Seiding  (4 
Sandfly  10),  one  of  the  witnesses,  before  the  other  came  in, 
asked  the  testator  if  ^^  she  wished  to  sign,"  or  '^  sign  her  will,"  he 
could  not  tell  precisely  which.    The  testatrix  thereupon  got 
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np,  the  other  witness  came  in,  and  the  testatrix  asked  ^'  where 
ahe  must  sign  the  will,"  and  on  the  place  being  pointed  ont, 
took  the  pen  and  signed.  The  other  witness  testifies  that 
when  he  came  in,  the  first  witness  told  the  testatrix  he  was 
the  person  whom  he  had  invited  to  come  in  and  witness  her 
aignatare  to  her  will :  that  "  she  distinctly  asked  where  the 
proper  place  was  for  her  to  sign."  Also,  he  spoke  of  "her 
asking  the  question  about  the  place  where  to  sign  the  will." 
JTeld^  no  declaration. 

Where  the  witnesses  are  dead,  or  from  lapse  of  time 
do  not  remember  the  circumstances  attending  the  attesta* 
tion,  the  law,  after  the  diligent  production  of  all  the  evidence 
then  existing,  if  there  are  no  circumstances  of  suspicion, 
presumes  the  instrument  duly  executed.  {BuUer  v.  Benson^ 
1  jBarb.,  526,  and  oases  there  cited,)  In  this  case,  ten  years 
had  elapsed,  one  of  the  subscribing  witnesses  had  nearly 
forgotten  the  whole  transaction,  and  the  other  about  as  much 
loBt  on  important  points. 

The  reading  of  the  attestation  clause  in  the  presence  of  the 
testator  and  the  witnesses,  followed  by  the  affirmation  of  the 
testator  that  it  is  his  will,  is  a  sufficient  acknowledgment  of  the 
signature.  (  Whitbeck  v.  Patterson^  10  Barh.y  608.)  It  must 
appear  that  the  testator  intended  to  give  the  witnesses  to  un- 
derstand that  it  was  his  last  will  and  testament,  and  that  he 
had  subscribed  it  as  such  j  and  if  the  witnesses  knew  that  the 
paper  was  his  last  will  and  testament,  from  communication 
made  to  them  by  him,  or  in  his  presence,  it  is  sufficient. 
{Tarry  v.  Bawerij  15  Barb.,  804.  See,  also,  Burritt  v.  SiUir 
nuMj  16  Id.^  19S ;  McDonough  v.  Loufhliny  20  Id.^  288 ; 
Nipper  V.  Chroe^)eck^  22  /£.,  670.)  In  this  last  case,  decided 
at  the  General  Term  of  the  fifth  district,  the  question  was 
whether  there  was  a  sufficient  publication.  The  will  was 
read  over  by  the  testatrix,  and  then  read  over  to  her  in  the 
presence  of  the  witnesses.  About  an  hour  afterwards  she  re- 
quested to  have  the  will  brought,  that  she  might  sign  it  It 
was  brought  and  she  signed  it,  and  the  subscribing  witnesses 
then  attached  their  signatures,  at  the  suggestion  and  request 
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of  the  testatrix.  One  witDess  stated  that  after  the  will  was 
read,  the  testatrix  said :  ^'  Bring  me  the  will,  and  I  will  write 
mj  name."  Hddy  a  sufficient  publication.  (See,  also,  2 
Bra^f.,  42,  226,  261,  427,  168 ;  8  M,  78,  101,  868,  857,  85, 
822.) 

In  the  present  case,  it  is  to  be  observed,  in  the  first  instance, 
that  the  attesting  clause  is  full ;  that  the  will  was  signed 
more  than  five  years  ago,  as  the  witnesses  swear,  and  about 
ten  years  by  the  date  of  the  will ;  and  that  the  recollection  of 
the  witnesses,  in  many  instances,  is  not  distinct.  One  of  the 
witnesses  swears  he  cannot  tell  positively  whether  Yan  Hooser 
subscribed  his  name  in  his  presence,  but  thinks  he  did.  On 
cross-examination,  this  witness,  in  answer  to  the  question 
whether  he  heard  the  testator  say  that  the  name  purporting 
to  be  his,  to  the  paper,  was  his  signature,  says :  '^  I  can't 
swear  positive,  but  think  he  did  say  so."  The  other  witness 
iflked  the  testator  if  that  was  his  name  there  (pointing  to  the 
paper) — ^if  he  put  it  there  with  his  free  will  and  accord ;  and 
the  testator  said,  yes,  and  then  witness  signed  his  name. 
Both  witnesses  testify  that  they  were  all  there  together  until 
both  witnesses  signed  ;  and  if  so,  this  declaration  must  have 
been  made  in  the  presence  of  both.  There  was  no  evidence 
to  the  contrary.  I  think  the  statute  has  been  plainly  com- 
plied with  in  this  respect,  and  that  the  testator  acknowledged 
his  signature  to  both  of  the  witnesses. 

The  only  serious  question  in  the  case  is,  whether  the  testa- 
tor, at  the  time  of  acknowledging  his  subscription,  declared 
the  instrument  so  subscribed  to  be  his  last  will  and  testa- 
ment. It  was  not  done  in  those  words,  or  by  those  terms. 
That  is  not  necessary.  The  witnesses  must  be  informed  by 
some  unequivocal  acts  or  words  of  the  testator  that  the  in- 
strument, which  the  testator  has  subscribed,  is  his  last  will 
and  testament.  If  this  is  done,  it  is,  to  my  mind,  a  substan- 
tial compliance  with  the  statute,  and  nothing  less  than  this 
will  do.  In  this  case,  both  witnesses,  on  the  direct  examina- 
tion, testify  that  the  testator  declared  to  them  that  the  instru- 
ment was  his  will.    On  cross-examination,  neither  recollects 
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that  the  word  will  was  mentioned  at  any  other  time  than 
when  testator  asked  the  first  witness  to  witness  ^^  his  will,*' 
and  said  to  the  other  witness,  ^^  I  want  yon  to  witness  it  too." 
Upon  the  cross-examination  the  case  wonld  stand  thns :  the 
testator,  in  the  presence  of  both  witnesses,  held  the  instru- 
ment open  in  his  hand,  which  had  been  signed  by  him,  and 
the  signature  acknowledged  to  both  witnesses,  and  said  to 
one  witness,  in  the  presence  and  hearing  of  the  other,  ^^I 
want  you  to  witness  my  will."  The  witness  signed  his  name 
to  the  paper  as  witness ;  and  then  the  testator  said  to  the 
other  witness,  '^  I  want  you  to  witness  it  too,"  and  the  other 
witness  then  signed  his  name  as  witness.  This  evidence 
alone  would  show  that  the  paper  to  which  the  witnesses 
signed  was  called  by  the  testator,  in  the  presence  of  and  to 
them,  ^^  Ms  will."  It  makes  no  difference  that  this  fact  was 
communicated  to  them  by  the  same  act  or  words  that  re- 
quested them  to  sign  as  witnesses.  The  question  is,  did  they 
hoth  tmderstand^from  some  xmeqwivocal  act  or  saying  of  the 
testator  to  them^  that  the  instrument  was  his  will.  Mr.  Sur- 
rogate Bradford,  in  Mieben  v.  Hides  (3  Bradf.^  358),  well 
says :  ^  The  single  question,  in  this  class  of  cases,  is,  has  the 
testator  subscribed  or  acknowledged  the  will  in  the  presence 
of  the  witnesses,  made  known  to  them  its  nature,  and  re* 
quested  their  attestation  ;  and  have  the  witnesses  subscribed 
their  names  t  Simple  performance  of  any  one,  will  not  be 
taken  for  performance  of  any  other ;  but  performance  of  two 
or  more  at  one  time,  is  not  void  because  there  was  a  joint  or 
connected  performance.  If  the  things  required  have  been 
done,  the  modus  in  quo  is  not  ordinarily  of  the  slightest  ma- 
teriality." 

In  this  case,  taking  into  account  the  lapse  of  time,  and  the 
full  attestation  clause,  together  with  the  testimony  as  given, 
I  think  there  is  no  doubt  but  that  the  testator,  on  the  ocda- 
uon  of  acknowledging  his  subscription,  substantially  declared 
the  instrument  so  subscribed  to  be  his  last  will  and  testa- 
ment. 

The  will  is,  therefore,  admitted  to  probate.  "" 
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Haven  v.  Haven, 

In  the  Matter  qf  the  Settlement  of  the  Accounts  of  the  JSeecu- 

tore  qf  Dszteb  Haven,  deceased. 

Tlie  testator  directed  that,  after  the  pajrment  of  his  debts  and  a  certain  an- 
nuitj  to  17.,  all  his  real  and  personal  property  should  go  to  his  widow 
for  life.  One  of  the  debts  against  the  estate  was  in  the  nature  of  a  life 
annuity  to  N.  H. 

HM,  1.  That  both  these  annuities  should  be  paid  out  of  the  principal^ 
and  not  out  of  the  income,  of  the  estate. 

2.  That  after  the  payment  of  the  annuities,  debts  of  the  estate,  expenses  of 
admixustration,  and  ftmeral  expenses,  the  balance  should  be  hiTested  in 
permanent  securities,  and  the  net  income,  and  rents,  and  profits  paid  to 
the  widow. 

This  was  an  application  by  the  executors  of  the  last  will 
and  testament  of  Dexter  Haven,  deceased,  for  the  final  set- 
tlement of  their  accounts  as  executors,  and  for  directions  as 
to  the  payment  of  certain  legacies,  and  the  final  disposition 
of  the  fund  in  their  hands. 

John  LAiiBD(a,/<9r  the  Bedduary  Legateu. 
J.  GLABKK,/<7r  the  Widow. 

Thr  Subbooatb. — ^The  will  of  Dexter  Haven  provides,  Ist, 
for  the  payment  of  funeral  expenses  and  debts  "  out  of  my 
estate  ;^'  2d,  an  annuity  to  Nathaniel  Haven,  his  father,  of 
$35,  '^  to  be  paid  annually  after  my  decease,  during  his 
natural  life  ;"  3d,  he  gives  "  all  my  real  and  personal  estate, 
goods,  and  chattels,  of  whatsoever  nature  or  kind,  to  my 
wife,  Mary  Haven,  to  be  used  and  enjoyed  by  her  during 
her  natural  life."  At  her  decease  the  testator  makes  certain 
specific  bequests,  and  then  'bequeaths  all  the  remainder  of 


JK7FBR80N  COUNTT,  AUaUST,  1861.  375 

his  real  and  personal  estate  equally  to  liis  brothers  and  sis- 
ters, naming  them.  The  will  is  dated  Febraarj  8,  1856. 
On  the  2l8t  May,  1859,  a  codicil  is  made,  rcToking  the  be-* 
qnest  to  Nathaniel  Haven,  and  then  says:  '^I  do  hereby 
give  and  bequeath  unto  William  Usher,  of  the  State  of  Mis- 
Bouri,  the  sum  of  .thirty-five  dollars  a  year,  to  be  paid  an- 
nually after  my  decease,  during  his  natural  life." 

There  is  a  debt  existing  against  the  estate  in  the  shape  of 
a  life  annuity  to  Nathaniel  Haven,  senior ;  and  the  most  im- 
portant question  to  be  decided  is,  how  shall  this  annuity  and 
the  annuity  to  Usher  be  paid — whether  out  of  the  annual 
income,  or  out  of  the  principal  of  the  estate;  the  widow 
claiming  that  both  shall  be  paid  out  of  the  principal. 

There  is  no  direction  in  the  will  how  these  shall  be  paid. 
The  deceased  left  personal  property  about  $8,000,  and  real 
estate  in  value  about  $4,000.  His  debts,  aside  from  the  an- 
nuity, are  less  than  $1,000.  He  left  no  descendants,  and  the 
Nathaniel  Haven,  senior,  spoken  of,  is  his  father,  and  Mr. 
Usher  is  the  brother  of  his  wife. 

The  intention  of  the  testator  is  to  be  gathered  from  the 
will  and  the  surrounding  circumstances.  {2  Will,  on  JEx.j 
972.)  The  will  and  codicil  are  to  be  construed  together,  as 
parts  of  the  same  instrument.  (  Westcott  v.  Cady^  5  Johns. 
Ch.,  334 ;  WUleU  v.  Sandford^  1  Vea.^  Sen.^  1 86.)  The  testator 
directs  that  his  debts  and  funeral  expenses  shall  be  first  paid, 
then  the  annuity  to  Nathaniel  Haven, — and  the  annuity 
afterwards  given  to  Usher,  is  evidently  in  place  of  this ;  and 
then  thirdly,  that  is,  after  the  debts  and  annuities  are  paid, 
he  gives  all  his  estate  to  his  widow  for  life.  It  seems  to  me 
that  the  design  of  the  testator  was  to  first  provide  for  the 
debts  and  annuity,  and  what  was  left  should  be  held  by  the 
widow  for  life ;  that  he  so  meant  when  he  said  "  all  his  real 
and  personal  estate  should  go  to  the  widow,"  i&c.,  and  it 
would  only  more  fully  express  the  idea  to  say,  the  balance  of 
his  real  and  personal  estate.  (See  WUl.  on  Eao.^  1224.)  K 
this  construction  is  right,  then  the  debts,  expenses,  and  an- 
nuity are  to  be  provided  for  out  of  the  principal,  before  the 
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amount)  npon  which  the  widow  is  entitled  to  receiye  interest, 
can  be  ascertained.  That  is  to  say,  the  capital  of  the  estate 
is  the  amoant  of  tho  assets  at  the  date  of  the  testator^s  death. 
From  this  deduct,  1st,  the  l^al  expenses  of  administration 
and  funeral  expenses;  2d,  the  debts  of  the  estate  paid, 
and  an  amount  sufficient  to  purchase  a  life  annnitj  for  Na- 
thaniel Haven,  sr.,  to  satisfy  that  debt  of  the  estate  to  him ; 
3d,  an  amount  sufficient  to  purchase  a  life  annuity  for  Wil- 
liam Usher,  of  $35,  commencing  at  the  dat.e  of  the  testator's 
death  {Craig  v.  Craig^  3  Ban^.  Ch,^  76).;  4th,  the  balance 
shall  be  invested  in  permanent  securities,  and  the  net  in- 
come, after  deducting  taxes  and  expenses  of  investing, 
should  be  paid  to  the  widow.  The  executors  are  responsible 
for  this  balance  to  the  residuary  legatees.  {Clark  v.  ClarJc^ 
8  Paige,  162 ;  2  Barb,  Ch.,  211.) 


JmrnsBacss  GofOHTY— HON.  MILTON  H.  MERWIN,  Sobhooaia— April, 

1862. 

Whttb  v.  Lowe.       • 

In  the  MaUer  of  the  Administration  of  the  JSstate  of  Jacob 

Lowe,  deceased. 

The  nullity  of  a  marriage,  Toidable  merely,  must  fiist  be  pronoimoed  by  a 
ooQTt  of  competent  jmisdiction,  before  the  fact  of  its  invalidity  can  be 
taken  advantage  of  in  any  proceeding.  If  not  declared  void,  it  Temains 
good  and  legal  for  all  purposes,  and  either  party  sorviving  the  other  has 
a  pzior  right  to  letters  of  administration. 

li^here  a  woman,  whose  husband  had  been  absent  for  more  than  five  sncoes- 
slve  years,  without  being  known  to  her  to  be  living,  and  was  repnted  to 
be  dead,  cohabited  with  the  intestate,  and  lived  with  him  as  his  wife 
Ibr  twenty  years,  until  his  death ;  and  the  first  husband,  though  living, 
liad  not  obtained  a  decree  annulling  the  second  marriage  ;^HM,  that 
the  woman  was  the  widow  of  the  intestate,  and  was  entitled  to  letters  of 
administration  on  his  estate,  in  preference  to  all  others  *^UimiTig  them. 

The  fiict  that  the  abandonment  was  on  the  part  of  the  wife,  and  not  of  the 
husband,  can  make  no  difference.    The  mete  &et  of  a5t0ii«i^— where  it 
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doeB  not  appeurthaifc  it  wm  created  with  a  view  of  avoiding  the  Btatiite»«- 
Is  gnffldent^  withoat  zeforaQoe  to  tlie  manner,  or  the  zeaeon,  or  itnntigkm 
of  it 
Under  the  Laws  of  1880,  ch.  820,  §  28,  a  marriage,  though  not  performed  in 
aeoQidanioe  with  the  Bevised  Statntes,  Ib  not  for  that  cause  illegal. 

This  was  an  application  for  letters  of  administration  upon 
the  estate  of  Jacob  Lowe,  deceased.  His  sister,  Margaret 
White,  applied,  and  her  claim  was  contested  by  Christina 
Lowe,  claiming  to  be  the  widow  of  the  deceased.  The  de- 
ceased left  no  descendants,  parents,  or  brothers.  The  sister 
was,  therefore,  next  entitled  after  the  widow. 

J.  P.  &rAXBU(X,far  AppUcarU, 
F.  W.  "EuBBAaDffor  (kmUitant, 

Thb  SiTBBOGATE. — ^From  the  evidence  given,  I  find  the  fol- 
lowing facts : 

That  Christina,  over  forty  yea«  ago,  wa«  married  to  Law- 
rence  Connolly,  and  lived  with  him  as  his  wife.  This  was 
proved  by  the  declarations  and  acts  of  Christina.  (2  Oreenl. 
JSv.j  §  462 ;  1  Caw.  <&  H.  NoUs^  note^  469,  782  ;  Jackson  v. 
ClatOj  18  Johns.,  846 ;  1  Mw.j  377,  878) : 

That  Connolly  is  still  alive,  and  Christina  has  never  been 
divorced  from  him : 

That  abont  forty  years  ago,  Christina  and  Connolly  separ- 
ated, and  it  is  claimed  by  the  applicant  that  she  abandoned 
him.  It  appears  that  Connolly  went  to  Canada  temporarily, 
and  with  the  intention  of  retaming ;  and,  soon  after  he  went 
away,  Christina  left  with  Lowe,  taking  with  her  a  son  she 
had  by  Connolly.  Soon  afterwards  Connolly  returned,  but 
afWwards  removed  to  Canada  to  live.  Christina  swears  that 
she  and  Connolly  agreed  to  separate,  and  that  each  left  the 
other  in  pursuance  of  the  agreement  There  is  no  evidence 
contradicting  this,  and  perhaps  the  acts  of  tlie  parties  were 
not  inconsistent.  I  think  it  sufficient  for  me  now  to  find  that 
they  separated,  and  did  not  afterwards  live  together. 

About  twenty  years  ago,  or,  as  Christina  testifies,  abont 
July,  1840y  she  was  married  to  Jacob  Lowe,  and  from  that 
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time  lived  with  him  as  his  wife,  until  his  death,  in  1856. 
She  farther  testifies,  that  for  some  twenty  years  before  she 
married  Lowe,  she  had  not  heard  from  Connolly,  and  did  not 
know  that  he  was  living,  but  had  heard  of  his  death  some  six 
years  before.  The  applicant  offers  evidence  to  show  that  she 
did  know  of  his  being  alive  within  five  years  before  her  mar- 
riage with  Lowe.  Evidence  of  her  knowledge,  after  the  mar- 
riage, I  do  not  consider  important ;  and  the  only  evidence  of 
her  knowledge  before  that  time  and  within  five  years,  is  in 
the  testimony  of  Nathaniel  Ingerson.  He  says  that  after  .the 
church  trial,  or  about  that  time,  he  heard  Christina  say  she 
had  a  husband  in  Canada,  and  that  this  was  between  1835 
and  1840.  Christina,  in  speaking  of  the  church  trial,  says 
she  was  married  to  Lowe  before  then,  and  she  denies  the 
conversation  with  Ingerson.  The  other  declarations  of  Chris- 
tina  oflFered  in  evidence  by  applicant,  as  to  her  knowledge  of 
Connolly's  living,  were  all  more  than  five  years  before 
her  marriage  with  Lowe.  She  herself  swears  that  she  did 
not  know  he  was  living  till  some  ten  years  after  such  mar- 
riage, when  her  son  saw  him  in  Canada.  It  also  appears 
that  some  four  or  five  years  before  the  marriage,  there  was 
a  pretty  general  rumor  of  Connolly's  death.  I  think,  upon 
the  whole,  the  applicant  has  failed  to  prove  that  Christina 
knew  of  Connolly's  living  within  five  years  before  her  mar- 
riage with  Lowe,  or  overcome  her  positive  oath  denying 
such  knowledge. 

Upon  these  facts,  the  legal  question  arises,  whether  Chris- 
tina is  the  widow  of  Lowe  for  the  purpose  of  this  application, 
— ConnpUy,  her  former  husband,  being  still  alive,  and  the  re- 
lation of  husband  and  i^ife  still  in  law  existing  between  them. 

Section  5  of  3  Eev.  Stat.,  5  ed.,  227,  provides  that  if  any 
person,  whose  husband  or  wife  shall  have  absented  himself  or 
herself  for  the  space  of  five  successive  years,  without  being 
known  to  such  person  to  be  living  during  thaet  time,  shall 
marry  during  the  lifetime  of  such  absent  husband  or  wife, 
the  marriage  shall  be  void  only  from  the  time  that  its  nullity 
shall  be  pronounced  by  a  court  of  competent  authority. 
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In  other  words,  the  marriage  is  voidable,  not  void.  Now 
what  are  the  rights  of  the  parties  nnder  a  voidable  marriage? 
Dower  attaches  npon  all  marriages  not  absolutely  void,  and 
existing  at  the  death  of  the  husband.  It  belongs  to  a  wife 
defacto^  whose  marriage  is  voidable  by  a  decree,  as  well 
as  to  a  wife  de  jure.  (4  Kent.^  8  ed.,  36 ;  1  Ghreenl.  Oruiae^ 
155.)  Likewise,  the  hnsband  will  have  curtesy.  {Td,y  154, 
§  5.)  When  the  contract  of  marriage  is  void  absolutely, 
the  hnsband  is  not  entitled  to  administration  upon  the  wife's 
estate ;  but  when  it  is  voidable,  and  sentence  of  nnllity  has 
not  been  declared,  he  is  entitled.  (1  Will.  ^.,  S5S.)  By 
common  law,  a  second  marriage,  while  the  first  husband  or 
wife  was  living  undivorced,  was  void.  (2  £ent.j  78,  80; 
Williamson  v.  Parisien^  1  Johns.  Ch.^  389.)  This  was  the 
rule  in  this  State  prior  to  the  Bevised  Statutes,  though  the 
penal  consequences  did  not  follow  where  the  second  marriage ' 
took  place  after  absence  of  five  years.  (1  Johns.  Ch.j  389.) 
To  prevent  the  marriage  being  absolutely  void,  the  Kevised 
Statutes  changed  this  rule  and  made  the  marriage  voidable 
only.  {Revisers*  Notes^  3  Rev.  Stat.^  2  ed.,  660.)  It  is  to  be 
assumed  that  the  Legislature,  in  changing  the  law,  meant  to 
place  such  marriages  on  the  same  footing  as  all  other  void- 
able marriages.    That  is  the  inference  from  the  act. 

Applying  these  principles  to  the  case  before  ns,  we  have  a 
legal  marriage,  that  so  continued  to  the  death  of  the  husband, 
and  still  so  continifes ;  and  if  legal,*  the  widow  must  be  enti- 
tled to  all  the  rights  that  the  law  gives  to  widows,  of  which 
the  right  to  administer  upon  her  deceased  husband's  estate 
is  one.  In  Vdlleau  v.  Valleau  (6  Paige^  ^07),  a  bill  was 
brought  for  a  divorce  on  ground  of  adultery.  The  plaintifiT 
had  abandoned  his  wife,  and  she,  not  knowing  him  to  bo 
living  within  five  years,  married  again.  Plaintiff  then  re- 
turned, and  defendant  continued  to  live  with  the  seoond  hus- 
band. Heldy  not  adultery ;  that  the  last  marriage  being  void- 
able merely,  but  not  void,  the  remedy  of  the  first  husband  is 
by  bill  to  annul  the  voidable  marriage ;  and  then,  if  his  wife 
eohabits  with  the  second  husband,  it  is  adultery,  and  that  it 
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wonld  be  illegal  to  cohabit  with  the  first  husband  or  wife 
till  the  second  marriage  was  declared  void.  This  is  the  onlj. 
adjudication  I  find  upon  the  statute  in  question;  and  if  the' 
doctrine  there  laicf  down  is  correct,  the  nullity  of  any  such 
marriage  must  first  be  pronounced  before  the  fact  of  its  in- 
validitj  can  be  taken  advantage  of  in  any  proceediDg.  If 
not  declared  void,  it  remains  good  and  legal  for  all  purposes. 
The  children  of  such  marriage  would  be  legitimate,  because 
bom  in  lawful  wedlock  (1  BlacksL  Com,^  445) ;  and  for  like 
reason,  they  would  succeed  as  heirs  to  the  property  of  their 
father  or  mother  (2  Oreerd.  Cruise^  138),  unless,  and  until,  the 
marriage  was  declared  void.  I  think  this  the  reasonable  con- 
struction of  the  statute,  and  that,  therefore,  Christina  is  now 
the  legal  widow  of  the  deceased,  unless  there  is  some  other 
valid  objection  in  the  way. 

•  But  it  is  claimed  that  Christina  is  not  entitled  to  the  bene- 
fit of  the  provisions  of  the  statute,  for  the  reason  that  her  first 
husband  did  not  absent  himself  from  her,  but,  on  the  con- 
trary, that  she  absented  herself  from  him  and  abandoned  him, 
and  is  therefore  not  within  the  statute. 

This  provision  is  similar  to  that  of  the  criminal  law  (8  Rw, 
SUU.^  5  ed.,  967,  §  9),  which  excepts  from  the  operation  of  the 
statute  in  relation  to  bigamy,  "  any  person,  by  reason  of  any 
former  marriage,  whose  husband  or  wife  by  such  marriage 
shall  have  been  absent  for  five  successive  years,  without  be- 
ing known  to  such  person  within  that  time  to  be  living." 
This  also  followed  the  provision  of  the  Kevised  Laws  (1  JRev. 
X.,  113),  which  excepted  any  person  ^^  whose  husband  or  wife 
shall  have  absented  him  or  herself,  the  one  from  the  other,  by 
the  space  of  five  years  together,  the  one  of  them  not  know- 
ing the  other  to  be  living  within  that  time."  All  these  pro- 
visions are  modelled  from  the  statute  of  James  I.  (2  Kenlf 
79,  80,  3  ed. ;  Bishop  an  Divorce^  3  ed.,  §  203),  in  which  the 
exception  was,  ^'  those  persons  whose  husband  or  wife  should 
have  remained  seven  years  beyond  sea,  or  the  same  pmod 
within  his  majesty^s  dominions,  not  known  to  the  other  to  be 
living."    So  in  the  statute,  9  George  lY.  (cited  in  Bishop  en 
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Dvooree^  §  203,  no^  1),  repealing  the  statute  of  James,  the 
phraseology  is,  "whose  husband  or  wife  shall  have  been 

None  of  these  provisions  make  anj  reference  to  the  reason 
or  occasion  of  the  absence.  IJndoubtedlj,  they  all  mean  to 
carry  out  the  same  idea.  The  criminal  statute,  as  it  now 
stands,  uses  the  phrase,  "  shall  have  been  absent,"  while  the 
Revised  Laws  reads,  "shall  have  absented  himself."  But, 
judging  from  the  Bevisers'  Notes  (3  Rev.  Staty  2  ed.,  825), 
the  same  idea  was  meant  to  be  conveyed  in  both  cases. 
Taking  all  the  provisions  cited  together,  the  fair  conclusion, 
it  seems  to  me,  is  that  the  fact  alone  of  absence,  the  one  from 
the  other,  for  the  specified  time,  without  knowledge  of  the 
other  living,  will  bring  the  party  within  the  statute. 

Upon  the  facts  of  the  case  under  consideration,  it  may  be 
a  question  whether  it  be  necessary  to  decide  this  point. 
Christina  and  Connolly  lived  at  Denmark,  Lewis  county, 
some  forty  years  ago.  Christina  left  and  went  to  reside  in 
Brownville,  Jefferson  county.  Connolly  also  afterwards  left 
and  went  to  Canada.  He  knew  where  Christina  lived  in 
Brownville,  but  he  absented  himself — ^in  other  words,  volun- 
tarily left,  and  remained  absent  for  five  years,  and  was  re- 
puted dead.  His  place  of  residence  in  Canada  was  unknown, 
and  it  does  not  appear  that  Christina  had  the  means  of  find- 
ing it  out.  The  reason  why  he  left,  or  the  position  of  the 
party  remaining,  the  statute  does  not  in  terms  regard.  From 
these  facts,  it  might  be  argued  that  Connolly  had  absented 
himself,  inasmuch  as  he  knew  where  Christina  was,  but  she 
did  not  know  where  he  was.  However,  I  put  the  case  upon 
the  other  ground,  holding  that  the  mere  fact  of  absence  is 
sufficient.  K  it  should  appear  that  the  parties  had  created 
the  absence  with  the  view  of  avoiding  the  statute,  the  rule 
might  be  different. 

The  point  raised  by  the  counsel  for  the  applicant,  that  the 
marriage  of  Christina  with  Lowe  is  not  legal,  because  not 
performed  in  accordance  with  the  Bevised  Statutes,  is  fully 
answered  by  the  law  of  1830,  ch.  320,  §  28,  which  provided 
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that  the  proyiBions  of  the  marriage  act  should  not  be  con- 
strued to  require  the  parties  to  any  marriage,  or  anj  minis- 
ter or  magistrate,  to  solemnize  the  same  in  the  manner  therein 
prescribed,  but  that  all  lawful  marriages  contracted  in  the 
manner  theretofore  in  use  in  the  State  should  be  as  valid  as 
if  the  marriage  act  had  not  been  passed.  (3  Rev.  Stat.^  5  ed., 
229,  §  18.) 

Haying  these  views,  I  must  hold  that  Christina  Lowe  is 
entitled  to  letters. 


Obwbgo  Couhtt— HON.  AMOS  Q.  HULL,  Subboqatb— NofTember,  1868. 

WyLES  V.   GiBBS. 

In  the  MaUer  of  the  Administration  of  the  Estate  of  Rubsel 

Wtles,  deceased, 

Where  a  wife  abandoned  her  hTisband,  on  aooonnt  of  his  intemperate  habtta, 
cruel  treatment,  and  absence  from  home,  and  daring  five  snooeedve 
years  resided  in  an  adjoining  counly,  with  a  second  hnsband,  and  it  did 
not  appear  that  she  had  knowledge  of  the  death  of  her  first  hosband,  or 
that  he  was  not  genemlly  well  known  to  be  liTing, — Held,  not  such  a 
continning  absence  for  five  Bnoceesiye  years,  within  the  proYisUm  of  8 
Bev.  Stat.,  189,  §  6,  as  to  render  valid  the  second  marriage,  and  anthor- 
ixe  the  issuing  of  letters  to  the  woman  as  the  widow  of  the  second  hus- 
band. 

There  should  be  a  banorflde  absence  of  the  absconding  person  from  the  State, 
and  without  bdng  known  to  the  other  party  to  be  living ;  or,  at  leasts 
there  should  be  such  an  absence  from  the  county  as  would  preclude  the 
idea  that  he  was  living,  after  the  most  careful  and  diligent  inquiry  had 
been  made. 

B.  Watson, /<«•  Admiinttrator, 

LuDmoTON,  towMBUND,  Pardeb^  and  Wast,  far  PeHHaner. 

Joseph  Gibbs  having  filed  a  petition  in  behalf  of  Sophronia 
Gibbs,  bis  wife,  a  daughter  of  the  deceased,  setting  forth, 
among  other  things,  that  the  intestate  left  no  widow,  and 
having  filed  the  necessary  preliminarj  papers,  was,  on  the 
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11th  daj  of  March,  1861,  appointed  administrator  of  said 
estate.  Since  snch  appointment,  a  lady,  claiming  to  be  the 
widow  of  the  deceased,  and  signing  her  name  Almira  M. 
Wjles,  filed  her  petition,  claiming  the  right  to  administer  on 
said  estate. 

Oibbs  being  cited  to  show  cause  why  the  letters  to  him 
shonld  not  be  revoked  and  set  aside,  appeared  and  filed  alle- 
gations, contesting  the  right  of  the  petitioner  to  administra- 
tion, and  alleging  the  petitioner  to  be  the  lawful  wife  of  one 
Dennis  Jordan,  then  living  in  Rome,  in  the  conntj  of  Oneida. 

On  the  trial,  the  petitioner  presented  and  proved  a  regular 
marriage  certificate,  from  which  it  appeared  that  she  was 
married  to  Wyles,  the  intestate,  on  the  14th  day  of  February, 
1856,  at  the  town  of  Redfield.  It  was  also  shown  that 
Wyles  and  the  petitioner  lived  together  as  husband  and  wife 
from  that  time  until  the  decease  of  the  intestate. 

The  administrator  then  proved  a  marriage  between  the 
petitioner  and  one  Dennis  Jordan,  which  was  duly  solem- 
nized at  the  village  of  Eome,  on  the  2dth  day  of  December, 
1845.  It  was  also  proved  that  Jordan  and  the  petitioner 
lived  together  as  husband  and  wife,  from  the  time  of  such 
marriage,  for  about  two  years.  That  Jordan  has  always  re- 
sided at  Itome  since  the  marriage,  and  has  never  been  ab- 
sent from  Oneida  county  until  he  came  to  Fulton  to  attend 
the  trial  of  this  cause. 

Ths  Subhooatb. — ^The  petitioner,  in  order  to  avoid  the 
ejSect  of  the  marriage  with  Jordan,  seel^  to  bring  her  case 
within  the  provision  of  the  statute,  which  enacts  as  follows : 
'^  If  any  pei*son,  whose  husband  or  wife  shall  have  absented 
himself  or  herself  for  the  space  of  five  successive  years,  with- 
out being  known  to  such  person  to  be  lining  during  that 
time,  shall  marry  during  the  lifetime  of  such  absent  husband 
or  wife,  the. marriage  shall  be  void  only  from  the  time  that 
its  nullity  shall  be  pronounced  .by  a  court  of  competent* 
authority."    (2  Hev.  /Sto^.,  139,  4  ed.,  821.) 

With  a  view  of  showing  the  absence  of  Jordan,  the  pe- 
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tiouer  proved  that  he  was  an  ^idle  man,  a  ^^  bee-hunter,"  and 
grofislj  intemperate  in  his  habits;  that  for  the  last  fire 
months  that  they  lived  together,  he  had  neglected  to  pro- 
vide for  her,  and  that  for  about  a  week  before  she  leit  to 
return  to  her  father's,  he  had  been  absent  from  home ;  that 
she  did  not  hear  from  him  during  that  time,  and  knew  not 
where  he  was,  and  that  she  had  never  seen  him  since ;  that 
before  he  left  he  had  used  violence  towards  her,  and  had 
Btruck  her  and  otherwise  ill-treated  her ;  that  she  was  out  of 
health  and  had  no  means  of  support,  and  that  her  friends 
were  poor ;  that  after  Jordan  had  been  absent  about  a  week, 
the  cold  weather  approaching,  and  she  destitute  of  fuel  and 
food,  left  a  note  on  the  table  for  him,  stating  that  she  was 
going  home  to  her  father's ;  that  her  father  the  same  daj 
took  her  and  her  child  to  his  residence  in  Redfield,  a  distance 
of  about  thirty-seven  miles  by  stage  route,  where  she  has  con- 
tinued to  reside  ever  since ;  that  Jordan  has  never  made  any 
effort  to  see  the  child  nor  his  wife  since,  nor  has  he  provided 
any  thing  for  their  support. 

It  appeared,  by  evidence  introduced  by  the  administrator, 
that  Jordan  has  not  only  always  resided  in  Eome  since  the 
petitioner  left,  and  always  upon  the  same  street,  and  not 
more  than  one-eighth  of  a  mile  from  the  place  where  he  re* 
sided  while  he  and  his  wife  lived  together;  but  that  for 
about  one  year  and  a  half  after  she  left,  he  resided  in  the 
same  house  where  they  dwelt  at  the  time  of  her  leaving ; 
that  Wyles  was  well  acquainted  with  Jordan,  and  met  him 
frequently  before  his  marriage  with  petitioner,  and  .while  be 
was  boarding  in  her  father's  family. 

In  respect  to  the  foregoing  facts  there  seems  to  be  no  con- 
flict of  evidence. 

The  petitioner  testified  that  she  had  been  informed  of  Jor- 
dan's death,  and  that  she  had  no  knowledge  of  him  after 
leaving  Rome ;  but  it  did  not  appear  that  she  ever  returned 
to  the  house  she  had  left,  or  even  made  inquiry  there  for 
Jordan. 

Were  we  to  stop  here,  should  we  be  justified  in  saying 
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that  Jordan  had  absented  himself  from  his  wife,  in  snch  a 
manner  as  to  bring  her  case  within  the  statute  sufficiently  to 
declare  her  second  marriage  valid  for  the  purposes  she  re- 
quires? 

It  was  conceded,  on  the  trial,  that  the  conduct  of  this 
cruel  husband  and  unnatural  father,  in  brutally  ill-treating 
his  wife,  omitting  to  provide  for  her  and  for  the  sustenance 
of  his  offspring,  and  then  leaving  his  home  on  a  drunken  de- 
bauch for  a  week  at  a  time,  and  his  subsequent  neglect  to 
seek  them  out  and  contribute  to  their  maintenance,  was  such 
an  absence  as  would  justify  a  court  in  giving  a  construction 
to  the  statute  favorable  to  the  petitioner. 

Sympathy  for  an  unfortunate  woman,  and  commiaeration 
for  the  cruelties  she  had  suffered,  might  be  legitimately  in- 
voked in  a  tribunal  of  conscience,  to  induce  the  court  to  give 
as  indulgent  an  ear  as  possible,  consistent  with  justice,  in 
behalf  of  the  unfortunate,  to  doubtM  testimony.  But  sym- 
pathy roust  have  it&  bounds,  and  compassion  yield,  in  indi- 
vidual cases,  before  the  stern  and  unbending  requirements  of 
the  public  good. 

This  is  not  so  much  a  question  of  evidence.  I  am  required 
to  give  a  construction  to  this  statute, 

Jordan  always  having  resided  in  the  same  village  since  his 
marriage,  and  in  the  same  section  of  the  village,  and  for  a 
year  and  a  half  in  the  same  house  occupied  by  himself  and 
wife  at  the  time  the  latter  left,  and  a  part  of  the  time  at  a 
public  hotel,  and  never  out  of  the  county  for  a  moment  for 
fifteen  yeai^s,  and,  so  far  as  any  thing  appears,  never  out  of 
the  town, — is  it  a  fair  construction  to  say  that  he  has  ab- 
sented himself  from  his  wife,  within  the  meaning  of  the  stat- 
ute? 

The  object  and  intent  of  the  Legislature  was  to  mitigate 
the  rigor  of  the  common  law.  {S' JSev.  Stat.y  2  ed.,  660, 
notes.)  By  the  common  law,  the  marriage  with  Wylea 
would  have  been  absolutely  void.  It  is  contended,  on  the 
part  of  the  administrator,  that  notwithstanding  the  statute, 

so  far  as  the  rights  of  the  petitioner  in  this  case  are  concern- 
ViaL.1— 26 
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ed,  the  marriage  with  Wjles  is  absolutely  void :  that  the 
object  of  the  statute  was  to  relieve  the  party  from  the  penal 
consequences  of  the  second  mahiage  only.  It  is  true  that  a 
remark  of  Judge  Kent  would  seem  almost  to  hold  that  doc- 
trine. (2  Ken£%  Com.^  2  ed.,  80.)  But  in  the  view  I  take  of 
this  case,  it  is  not  necessary  to  decide  that  point. 

Did  the  Legislature  intend  by  this  statute  to  use  the  word 
''  absented"  in  any  technical  sense  ?  There  is  nothing  in  the 
subject-matter  of  the  statute  to  show  any  such  intention. 
With  a  fair  and  legitimate  use  of  language,  how  can  it  be 
said  that  a  person  has  absented  himself  for  five  successive 
years,  who  has  continued  all  that  time  to  reside  in  the  same 
place  and  to  pursue  his  ordinary  routine  of  life?  Such  a 
construction  ought  to  be  given  to  statutes  as  will  tend  to 
make  them  operative,  and  not  defeat  their  fair  intent. 
{People  V.  Utica  Ins.  Co.^  15  Johns.^  358.) 

The  sanctities  and  immunities  that  cluster  around  the  mar- 
riage contract  cannot  be  guarded  too  vigilantly.  Public 
policy  requires  that  courts  should  see  that  no  loose  or  vague 
construction  be  given  to  statutes  upon  which  hang  such  mo- 
mentous consequences  to  the  good  order  of  society,  as  those 
which  affect  the  conjugal  relation. 

Were  the  foregoing  all  the  facts  in  the  case,  a  fair  con- 
struction of  the  statute  would  require  me  to  hold  that  Jor- 
dan had  not  absolutely  absented  himself  in  such  a  manner, 
or  to  such  an  extent,  as  would  sustain  the  petitioner  in  the 
claims  she  presents. 

But  there  are  other  facts  that  bear  on  the  question  adverse 
to  the  petitioner. 

It  seems  that  she  went  to  Home  on  two  occasions  before 
her  marriage  with  Wyles,  and  after  she  had  left  Jordan ;  and 
on  one  occasion  remained  a  week,  but  without  going  to  the 
house  she  had  left,  or  without  making  any  inquiries  of  Jor 
dan's  relatives,  with  whom  she  had  lived  while  cohabiting 
with  him,  as  to  his  whereabouts.  Prudence  would  have  re- 
quired that  she  should  have  made  careful  inquiry  for  her 
husband,  before  contracting  the  second  marrip***^. 
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Courts  cannot  protect  parties  against  the  manifest  conse- 
qaences  of  indolence  or  gross  credulity.  While  the  petition* 
er  and  her  little  child  were  living  separate  from  Jordan,  and 
in  her  father's  family,  and  before  her  marriage  with  Wyles, 
the  latter  resided  in  the  same  family  for  several  years ;  during 
which  time  he  occasionally  met  Jordan  in  Rome,  with  whom 
he  was  well  acquainted.  It  would  require*  some  credulity  to 
believe  that  the  existence  of  such  a  cruel  husband  and  heart- 
less father  was  never  the  subject  of  conversation  between  the 
petitioner  and  the  intestate,  although  it  is  true  the  petitioner 
was  not  interrogated  on  that  point. 

Henry  Wright,  a  witness  for  the  administrator,  testified 
that  in  the  spring  of  1853  he  had  a  conversation  with  the 
petitioner,  in  which  be  inquired  of  her  if  she  had  heard  from 
Jordan,  and  that  she  replied  that  she  had  heard  from  him 
occasionally,  and  that  he  resided  in  Borne. 

Walter  Brown  also  testified  to  conversations  with  the  pe- 
titioner in  1852-3,  in  which  the  conduct  of  Jordan  was  men- 
tioned, in  which  she  stated  that  Jordan  had  manifested  a 
disposition  to  get  possession  of  the  child. 

Without  referring  to  the  large  mass  of  other  testimony 
of  a  conflicting  character,  or  to  tlie  question  of  the  credi- 
bility of  the  witnesses  sought  to  be  impeached,  I  am  com- 
pelled to  the  conclusion  that  the  weight  of  evidence  prepon- 
derates against  the  petitioner.  There  should  be  a  honorfde 
absence  of  the  absconding  person  from  the  State,  and  without 
being  known  to  the  other  party  to  be  living;  or,  at  least, 
such  an  absence  from  the  county  as  would  preclude  the  idea 
that  the  absconding  person  was  living,  after  the  most  careful 
and  diligent  inquiry  had  been  made. 

The  petition  must  therefore  be  denied,  but  without  costs. 

In  order,  however,  to  protect  the  rights  of  all  parties  con- 
oerned,  I  deem  it  my  duty  to  place  my  decision  on  the  con- 
struction I  give  the  statute,  based  on  the  facts  in  the  case, 
concerning  which  there  was  no  conflict  of  evidence. 

I  cannot  close  this  case,  however,  without  expressing  my 
deep  regret  that  the  children  of  the  intestate  should  have  in- 
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stitnted  theoe  proeeedioga.  Thej  are  repreeented  to  be  in 
comfortable  oircomstaaoeA.  The  petitioner,  without'  help 
from  the  estate,  would  be  deetitute  and  needj.  She  was 
faithful  and  kind  to  their  father — ^the  mother  of  hig  child. 
Bespect  for  his  memory  shoold  have  caused  them  to  forbear 
making  this  claim.  The  sweets  of  hnmanity  are  more  pre- 
cious than  dollars.  It  is  devoutlj  to  be  hoped  that  they  will 
reflect  how  much  better  they  can  afford  to  forego  their 
daims,  than,  by  insisting  upon  the  strictness  of  legal  rules, 
deprive  the  petitioner  of  the  property  in  question. 


Obwxgo  OociiTT— HON.  AMOS  G.  HULL,  ScBBoeAini— Mucb,  IMt. 

MoosB  u  Gbiswold. 

In  the  Matter  qf  jprovinff  the  Last  WiU  amd  Testament  of 

Sahukl  GmswoLD,  deceased. 

Where  a  wQl  appears,  on  its  ikoe,  to  liave  been  duly  execnted  and  pabHsbed 
as  a  last  will  and  testament^  in  the  presence  of  three  witnesses,  and  after 
a  lapse  of  thIrty-fiYe  years,  the  witnesMS  being  dead,  their  dgnatures 
and  thai  of  the  testator  are  proved,  and  other  facts  appear  indicating 
eare  and  circmospection  attendant  upon  the  execution  of  the  paper, 
—JSeld,  that  it  will  be  presumed  that  all  the  other  formalities  reqoired 
by  law,  for  the  attestation  of  a  valid  will,  were  complied  with. 

Proof  that  a  will,  eabseqnent  to  the  one  offered  fbr  probate,  -mss  made 
and  dnly  executed  and  published  by  the  testator,  although  the  snbse- 
quent  wiU  cannot  be  found,  and  is  not,  therefore,  oflfered,— JBeM,  suffi- 
cient ground  for  refdsing  probate  to  the  one  oflforod. 

The  facts  fully  appear  in  the  opinion. 

B.  H.  TTLKBt/or  Ann  Moore,  the  peHHoner. 

€k>M8T0CK,  NoxoN,  &  GoMBTocK,  foT  A,  F.  G.  OofMtock,  an  heir. 

B.  S.  VAaamB^for  the  hein  ofEUaa  Beaeh, 

a  N.  Dada,/<^  TheHe  WUlianM, 
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Th8  Subbogatb. — Ann  Moore,  a  daughter  of  the  late  Sam- 
uel Griswold,  propounded  for  probate  an  inBtrnment  executed 
at  Barkhametead,  Connecticut,  bearing  date  the  14th  day  of 
January,  1838..  All  of  the  heirs  and  next  of  kin  of  the  de- 
ceased, except  one,  filed  allegations  contesting  the  validity  of 
the  instrument,  on  the  ground : 

1.  That  the  requirements  of  the  law  in  respect  to  the  pub- 
lication of  the  instrument,  the  request  to  witnesses,  and  the 
signing  of  the  witnesses  in  the  presence  of  the  testator  at  the 
end  of  the  instrument,  had  not  been  oompliecl  with. 

2.  That  the  said  Griswold  had  revoked  the  instrument  of- 
fered for  probate,  by  the  subsequent  lawful  and  valid  execu- 
tion of  a  last  will  and  testament,  containing  a  clause  revok- 
ing all  former  wills. 

The  instrument  presented  for  probate  does  not  contain  the 
usual  attesting  clause  in  full.  It  contains  these  words,  how- 
ever, at  the  conclusion :  '^  I  do,  at  Barkhamstead,  this  14th 
day  of  January,  a.  d.  1828,  sign,  seal,  and  publish  this  as  my 
last  will  and  testament,  hereby  revoking  all  other  wills  by 
me  made.  In  presence  of."  It  is  signed  and  sealed  by  the 
testator,  and  the  signatures  of  three  persons  affixed  as  attest- 
ing witnesses. 

Proofs  were  offered  and  admissions  made  by  contestants, 
establishing  the  fact  that  all  three  of  the  subscribing  wit- 
nesses are  dead.  Depositions  were  read,  proving  the  signa- 
tures of  the  subscribing  witnesses,  and  oral  testimony  was 
given,  establishing  the  signature  of  the  deceased.  The  pa- 
per was  found,  a  few  days  before  it  was  offered  for  probate, 
among  the  sermons  of  the  deceased,  sealed  and  indorsed  as 
^'  the  last  will  and  testament  of  the  Rev.  Samuel  Griswold." 

The  counsel  for  the  contestants,  to  sustain  his  first  point, 
cited  the  case  of  MauUrie  v.  EurU  (23  iT.  F.,  894).  But  in 
that  case  it  appears  affirmatively  that  Hunt,  the  person  execu- 
ting the  instrument,  did  not  state  to  the  subscribing  witnesses 
the  nature  of  the  paper  which  he  requested  them  to  attest ; 
but,  in  this  case,  nothing  appeared  to  show  that  all  of  the 
formalities  required  by  law  had  not  been  complied  with. 


890       '  CASES  m  THE  SUBBOQATES'  COURTS. 

IIOQBB  «.  OBIftW0U>. 

The  will,  as  appears  on  its  face,  having  been  signed,  sealed, 
and  published,  as  and  for  the  last  will  and  testament  of  the 
deceased,  in  presence  of  three  witnesses,  more  than  thirty-five 
years  ago — and  the  witnesses  being  all  dead,  their  signatures 
and  that  of  the  testator  being  proved,  after  this  lapse  of  time ; 
taking  into  account  the  indorsement  upon  the  paper,  and 
other  facts  and  circumstances  proven  on  the  trial,  indicating 
the  care  and  circumspection  attendant  upon  the  execution  of 
the  paper,  under  the  authority  of  Croft  v.  Pawlet  (2  Strangey 
1109),  Chaffer  v.  Baptist  Missianary  Convention  (10  Paige, 
85),  I  should  be  justified  in  presuming  that  all  the  other  for- 
malities required  by  law  for  the  attestation  of  a  valid  will 
had  been  complied  with.  There  is  no  reason,  therefore,  in 
respect  to  all  the  formalities  required  in  order  to  make  the 
instrument  valid,  why  it  should  not  be  admitted  to  probate. 

But  it  is  contended  that  a  subsequent  instrument  was 
made,  about  the  year  1851,  revoking  all  former  wills.  It 
was  decided  in  the  court  of  the  King's  Bench,  in  England,  as 
long  ago  as  1688,  that  a  subsequent  valid  will  is  a  revocation 
of  a  former  will  pro  tanto,  {Hitchina  v.  Bassettj  3  Mod. 
Hep.y  203;  EggUston  v.  Speke,  Id.,  258.)  It  was  long  a 
vexed  question  whether  a  subsequent  will  revoked  a  former 
one,  unless  the  subsequent  will  contained  a  revoking  clause. 
{WiMard  on  JSc.,  119;  Van  Wert  v.  Benedict,  1  Brad/., 
114 ;  MoLoekey  v.  Reid,  4  Id.,  334.) 

But  our  statutes,  and  the  adjudication  construing  the  same, 
have  settled  that  question.  The  Revised  Statutes  point  out 
the  only  modes  by  which  a  will  may  be  revoked  or  altered : 

1.  By  some  other  will  in  writing. 

2.  By  some  other  writing  of  the  testator,  declaring  such 
revocation  or  alteration,  $ind  executed  with  the  same  formali- 
ties with  which  the  will  itself  was  required  by  law  to  be  ex- 
ecuted. 

3.  By  burning,  tearing,  cancelling,  obliterating,  or  destroy- 
ing the  will,  with  the  intent  of  revoking  the  same  by  the  tes- 
tator himself,  or  by  another  person  in  his  presence,  by  his 
direction  or  consent. 
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4.  By  certain  ehaoges  in  the  testator's  situation  in  life,  as 
by  marriage. 

5.  By  partial'  revocations,  occasioned  by  ademption  of  a 
legacy.    (2  Beo.  Stat^  4  ed.,  246.) 

It  is  claimed  by  the  contestants  that  the  facts  bring  the 
ease  within  the  first  subdivision  above  stated. 

One  witness  testifies  that  about  the  year  1850  he  called  at 
the  store  of  the  deceased ;  that,  after  a  little  conversation,  de* 
ceased  inquired  if  the  witness  was  in  a  hurry,  and  stepping  a 
little  from  behind  his  counter,  holding  a  paper  in  his  hand, 
and  looking  out  of  the  window,  inquired  of  the  witness  who 
it  was  passing  by;  and  being  informed  that  it  was  Mr. 
OrifiSn,  a  neighbor,  the  latter  was  invited  in  by  the  deceased. 
The  deceased  then  stepped  behind  the  counter,  still  holding 
the  paper,  and  addressing  Griffin  and  the  witness,  remarked 
that  his  circumstances  had  somewhat  changed  recently,  and 
laying  the  paper  on  the  counter,  said,  ^^  This  is  my  last  will 
and  testament ;"  and  further  said,  '^  I  hereby  revoke  all  for* 
mer  wills,"  moving  his  finger  .along  down  to  the  bottom  of 
the  paper ;  the  deceased  further  saying,  ^^  This  is  my  hand 
and  seal."  The  deceased  then  showed  where  he  wanted  the 
witness  and  Griffin  should  sign  their  names,  pointing  out  the 
place  on  the  paper,  and  saying,  ^^  Gentlemen,  I  want  you  to 
sign  there."  The  witness  and  Griffin  then  signed  their 
names.  The  witness  testified  that  as  the  deceased  ran  his 
finger  along  the  paper,  he  said  the  words,  "  I  hereby  revoke 
all  former  wills."  He  testified  that  he  saw  the  seal  to  the  in- 
strument at  the  time. 

Mrs.  Simmons,  who  had  been  some  nine  or  ten  years  in 
the  family  of  the  deceased  as  housekeeper,  and  clerk  in  his 
store,  tdbtified  that  she  saw  the  instrument  referred  to  by  the 
other  witness,  Mr.  Somers,  while  it  was  being  drawn ;  that 
the  deceased  wrote  upon  the  paper  a  little  every  day,  for 
several  days,  and  laid  it  aside :  that  in  his  absence  she  read 
all  that  he  had  written,  and  that  her  reason  for  so  doing  was 
to  ascertain  whether  he  had  made  a  legacy  to  her,  as  he  had 
promised  to  do ;  that  she  read  it  over  in  company  with  Alex- 
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atider  Y.  O.  Ck>mdtock,  b  grandson  of  the  deceoMd ;  that  she 
saw  the  deceased  sign  and  seal  the  will,  and  saw  him  call  in 
Mr.  Griffin  to  witness  it  the  next  morning  after  it  was  drawn , 
and  saw  Griffin  and  Somen  sign  their  names  as  witnesees ; 
that  Bhe  remembered  seeing  a  clanse  in  the  will  revoking  all 
former  wills.  Griffin,  the  other  subscribing  witness,  was 
proved  to  be  dead. 

Under  this  testimony,  it  appears  clear  that  the  will  of  1898, 
propounded  for  probate,  had  been  revoked  by  the  subee- 
qnent  will  above  referred  to.  I,  therefore,  ordftr  that  probate 
of  the  instmment  propounded  be  denied,  and  that  the  same 
be  held  and  declared  to  be  invalid  as  a  will  of  real  or  per- 
sonal estate. 

The  application  of  some  of  the  contestants  to  have  the  costs 
paid  by  Mr.  Moore,  personally,  cannot  be  entertained.  On 
finding  the  will,  it  became  the  duty  of  Mr.  Moore  to  offer  it 
for  probate.  I  see  nothing  tending  to  show  that  he  has 
transcended  his  duty  in  the  matter.  His  costs,  and  the  costs 
of  the  contestants,  may  be  paid  out  of  the  estate.  If  dte 
amount  is  not  agreed  upon  among  the  heirk,  the  same  may 
be  taxed  on  the  usual  notice. 


Sdtgb  Oouzmr— HON.  BOSWELL  G.  BRAINARD,  Subbogatb— Mftrch, 

1868. 

Kelso  v.  Cumiko. 

In  the  Matter  qf  the  Aecounthui  <f  John  S.  Kklso,  Admirv- 
ist/rator  of  the  Estate  qf  Thomas  W.  Cumiho,  decemaecL 

L.  C.  deyised  premiBes  to  the  intestate,  "  if  he  ehould  live  until  he  ib  twelit/- 
cme,  or  matty  :**  in  case  of  his  death  under  twenty^ne,  nnmarfled, 
then  to  y.    The  intestate  died  nndet  twenty-one,  nnnmnrled. 

MUd,  1.  The  Cm  had  Tested  in  the  intestate^  sad  was  not  contlBgait 
xspoa  his  arrival  at  the  age  of  twentj-one^  or  his  marriage. 

2.  The  rents  and  profits  aocming  between  the  vesting  of  the  fee  and 
the  death  of  the  intestate  belonged  to  him,  and  the  remainder  thereof 
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left  niiAxpendedt  wen  asBeto  in  the  hands  of  Ub  administnifccir,  to  be 
aoooonted  for. 

8.  The  rente  and  profits  aocming  after  the  death  of  the  intestate  went 
with  the  fee  to  v. 
But  whfice  certain  personal  property  was  bequeathed  to  the  intestate^  on  the 
same  terms,  to  be  held  in  tnut  for  him  nntil  he  was  twentjrmne, — Bdd, 
that  v.  took  the  property  either  as  next  of  kin  of  L.  C,  or  by  the  will. 

Hie  will  of  Louisa  W.  Cumiog,  limong  other  things,  con- 
tained the  following  bequests:  ''I  gire  and  bequeath  to  my 
son,  Thomas  Waring,  all  mj  silver  and  plated  ware,  and  two 
parlor  docks,  and  direct  the  same  to  be  held  in  trust  for  him 
until  he  shall  marry,  or  arrive  at  twenty^ne  years  of  age." 

Then,  after  giving  a  life  estate  to  her  husband,  in  all  her 
property,  real  and  personal,  ^^  I  give,  devise,  and  bequeath 
to  my  son,  Thomas  Waring,  all  my  property,  real  and  per^^ 
sonal,  of  every  nature  and  kind,  except  the  aforesaid  house* 
hold  furniture,  watch,  and  jewels,  after  the  death  of  my  hus- 
band,  if  he  should  live  until  he  is  twenty*one  years  of  age: 
or  if  he  should  marry  before  he  is  twenty-one  years  of  age^ 
and  die,  leaving  a  child  or  children,  then  I  give,  devise,  and 
bequeath  the  same  to  his  child ;  or,  if  more  than  one,  then  to 
be  divided  equally  among  them.  If  my  son  should  die  before 
he  becomes  twenty-one  years  of  age,  unmarried,  and  without 
leaving  a  child  or  children,  and  my  liusband  should  have 
departed  this  life,  then  I  give,  devise,  and  bequeath  to  my 
sisters,  Leonora  P.  Van  Antwerp  and  Estherina  M.  Fisher, 
all  the  estate  given  to  me  by  my  mother,  of  every  nature  and 
kind,  and  also  my  silver  and  plated  ware  and  two  parlor  docks, 
to  be  equally  divided  between  them ;  and  in  case  either  of  my 
said  sisters  should  depart  this  life  without  leaving  a  child  or 
children,  then  the  survivor  to  take  the  whole,"  &c. 

The  iftther  died  a  few  hours  after  the  mother,  on  the  86th 
day  of  August,  1866.  The  son,  the  intestate  herein,  being  a 
minor,  the  general  guardian,  under  the  will,  took  possession 
of  his  estate  and  managed  all  his  affairs  until  the  intestate's 
death,  under  age  and  without  issue,  when  he  paid  and  de- 
livered the  net  balance  of  the  personalty  of  the  estate  to  the 
administrator  of  the  intestate,  John  S.  Kelso,  tlie  husband  of 
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Leonora  P.  Van  Antwerp,  the  surviving  residuary  legatee, — 
Estherina  M.  Fisher,  the  other  residuary  legatee,  having  died 
before  the  intestate.  The  administrator,  on  receiving  the 
personalty  of  the  estate  from  the  intestate's  guardian,  con- 
sisting, Ist,  of  the  net  balance  of  the  intestate's  income  unex- 
pended in  his  support,  amounting  to  $8,199.91 ;  and  2d,  the 
silver  and  plated  ware  and  the  two  parlor  clocks,  held  in  trust 
for  the  intestate,  valued  at  $2,065.33 ;  he  invested  the  cash  for 
the  benefit  of  hi^  wife,  as  residuary  legatee,  and  also  delivered 
to  her  the  balance  of  the  proceeds  of  the  personal  property. 

On  his  final  accounting,  exceptions  were  filed  by  Hugh  F. 
Cuming  and  Anne  Briscoe,  brother  and  half-sister  of  the  in- 
testate's father,  who  claimed  that  the  administrator  should 
account  for  $8,199.94,  rents  and  profits  of  the  real  estate, 
and  should  also  account  for  $2,065^33,  appraised  value  of  the 
articles  of  silver  ware,  and  other  property,  also  received  from 
the  guardian,  and  claimed  by  Leonora  P.  Kelso,  as  her  prop- 
erty, under  the  will  of  her  sister,  and  not  as  assets  of  the  in- 
testate's estate. 

BoBEBT  BaannsB  and  Ghablbs  Tract, /<?r  the  AdnUnittrator. 

I.  The  gift  of  the  personal  fund  to  the  son  is  conditional, 
and  he  could  not  take  the  principal  or  income  until  the  hap- 
pening of  the  contingent  event.  If  such  event  should  not 
happen,  the  gift  to  him  would  fail,  and  the  fund  would  go  to 
Mrs.  Kelso,  survivor  of  Estherina  M.  Fisher.  The  gift  to 
the  husband  for  life  is  absolute ;  and  the  gift  to  the  son,  and 
alternately  with  him  to  the  sisters,  depends  on  a  condition 
precedent.  A  contingent  remainder  in  fee,  being  a  re- 
mainder that  might  be  or  might  not  be,  according  to  the 
happening  of  a  specified  future  uncertain  event,  alwajB  failed 
if  the  particular  estate  in  fact  ceased  before  the  event  hap- 
pened. (2  BlacksL  Com.^  166,  et  seq)  In  the  law  of  personal 
property,  however,  the  rule  was  different,  and  when  the  par- 
ticular interest  ceased,  the  property  awaited  the  happening 
of  the  event ;  and  if  the  event  so  turned  out  as  to  give  effect 
to  the  future  disposition,  then  the  future  interest  commenced, 
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althongb  an  hiaivs  had  separated  it  from  the  particular  estate 
by  a  period  of  time.  The  bequest  clearly  is  made  on  a  con- 
dition precedent.  The  gift  is  made  to  the  son,  ^'  if  he  should 
live  until  he  is  twenty-one  years  of  age,"  &c.  If  he  should 
live  until  that  age,  the  property  shall  be  his :  if  he  should 
not  live  to  that  age,  &c.,  the  property  shall  go  to  the  others 
named.  If  the  son  dies  childless,  unmarried,  and  under  age, 
the  gift  is  to  the  two  sisters,  and  not  to  him :  if  he  lives  to 
be  twenty-one,  the  gift  is  to  him,  and  not  to  them.  The  fall- 
ing out  of  the  event  fixes  the  destination  of  the  property. 
There  are  no  successive  interests — first  to  the  son,  and  after- 
wards to  the  sisters,  or  first  to  them,  and  afterwards  to  him. 
The  gift  is  only  one,  and  is  complete,  and  the  event  simply 
fixes  who  shall  be  the  taker.  It  is  clear  that  in  all  such  cases 
of  personal  property  bequeathed,  there  is  no  vesting  of  an 
interest  in,  nor  any  sort  of  possessory  right  taken  by,  any  of 
the  contingent  legatees,  until  tl^  event  shall  happen.  {An- 
drew V.  iT.  Y.  BiblCy  c&Cy  SoG.^  4  Sandf,^  166 ;  Worthing- 
tan  on  WiOs,  98,  98 ;  Toml,  Dict,^  "  Condition ;"  Caw  v. 
Jtobert9ony  5  iT.  JT.,  [1  Sdd,]^  125 ;  Lister  v.  Bradleyy  1 
JBare^  10,  13 ;  Atkinson  v.  Turner^  2  Atk.j  41 ;  1  Jwrm. 
on  WUls,  160  ;  Taylor's  Preced.  of  WiUs,  600.) 

n.  The  contingency  of  the  devise  is  precisely  the  same  as 
the  contingency  of  the  bequest.  1.  It  is  true,  that  while  the 
common  law  defeated  a  future  freehold  estate,  given  condi- 
tionally, if  the  particular  estate  ceased  before  the  prescribed 
event  occurred,  the  courts  were  inclined  to  help  thb  contin- 
gent devisee  by  a  favorable  construction,  and  to  seek  for 
something  to  show  an  intention  of  the  testator  that  his  gift 
should  not  be  deemed  a  contingent  remainder,  but  an  imme- 
diate estate,  vested  at  once  and  subject  only  to  the  risk  of 
being  defeated  by  the  subsequent  adverae  happening  of  the 
event.  Where,  however,  the  words  properly  express  a  con- 
tingency, the  chance  of  a  future  uncertain  event — "  si  con- 
iinget^'^  &c., — nothing  but  proof  of  a  different  intention  can 
prevail.  2.  In  the  like  spirit  the  courts  have  been  astute  to 
criticize  the  words  used  to  express  a  contingency.    {Doe  v. 
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Moore^  14  East^  601.)  But  the  words  used  in  the  preeeat 
case  will  bear  no  flexion.  The  word  "  if  is  the  best  and 
perfect  expression  of  the  condition  precedent.  8.  The  coarts, 
however,  have  not  been  uniform  nor  constant  in  their  treat- 
ment of  contingent  devises.  (1  Jarm.  on  WUlSj  743,  744 ; 
Svmph.  on  Real  Prop.^  360 ;  JacJcaon  v.  Wvnne^  7  TFenrf., 
47,  52 ;  Oiffard  r.  Thom,  1  SUx^.,  N.  J.^  702 ;  Eoome  v. 
FhittipSy  24  2f.  Y.,  463.)  4.  But  all  the  struggles  of  the 
courts,  in  this  State,  to  convert  contingent  remainders  into 
vested  remainders  defeasible  by  subsequent  events,  in  order 
to  avoid  the  rigid  rule  of  the  common  law  as  to  future  estates 
in  freehold,  are  no  longer  necessary.  (1  Rev.  Staty  723, 
§§  10,  24,  25.)  6.  Nor  iel  there  any  thing  in  this  will,  nor  in 
the  surrounding  circumstances,  showing  an  intention  of  Uie 
testatrix  to  give  her  son  a  vested  estate  during  his  minority. 
6.  The  fact  that  the  personal  bequest  is  clearly  contingent, 
must  determine  the  meaning  and  force  of  the  same  words 
when  they  express  a  devise  of  land.  The  two  kinds  of  prop- 
erty, real  and  personal,  not  only  are  given  here  by  like  words, 
but  are  given  by  one  and  the  same  sentence  unoflatu. 

ni.  The  contingent  remainders  to  the  son  and  to  the  sis- 
ters are  future  estates,  to  take  effect  in  the  alternative.  (1 
Reo.  Stat.y  724,  §  25.)  Keither  of  these  remainders  comes 
after  the  other  or  follows  the  other.  The  happening  of  the 
event,  either  way,  carries  the  estate  forever  to  one  of  the  two 
alternative  takers.  There  is  but  one  estate  in  the  contempla- 
tion of  the  testatrix,  namely,  the  remainder  awaiting  the 
happening  of  the  prescribed  event,  then  to  take  the  direction 
which  snch  happening  must  cause  (either  to  him  or  to  them), 
and  to  go  entire  and  absolutely  in  that  direction.  The  whole 
of  the  provisions  for  this  remainder  must  stand  or /all  to- 
gether ;  and  the  disposition  of  the  land,  with  reference  to  the 
law  for  suspending  estates,  is  one  and  indivisible ;  the  whole 
disposition  of  the  fee  after  the  husband's  death  must  stand  or 
fall  together.  The  question  as  to  which  is  the  next  eventual 
estate,  during  the  period  when  these  rents  arose,  comes  to  a 
ready  solution.    Neither  of  them  can  be  said  properly  to 
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precede  the  other;  for  whenever  either  one  of  them  coux- 
niencee,  the  other  fails  altogether.  The  order  of  describing 
them  in  the  will  has  nothing  to  do  with  the  question,  which 
may  soonest  take  effect.  The  commencement  of  the  sisters' 
remainder,  if  it  ever  occurs,  must  take  place  before  the  time 
when  the  soa'a  reminder  can,  by  possibiUty,  commence. 
Thus,  of  the  two  estates  in  remainder,  that  of  the  sisters  is 
necessarily  the  nearest ;  and,  therefore,  they  are  the  persons 
*^  presumptively  entitled  to  the  next  eventual  estate."  (1 
Bev.  Stat.^  726,  §  40.)  During  the  son's  minority,  their  ex- 
pectant estate  is  the  next  eventual  estate.  The  statute  gives 
to  them  the  rents  for  the  intervening  period.  (1  Rev.  Stat., 
726,  §  40.)  If,  however,  the  whole  fee  in  remainder  should 
be  treated  as  a  single  eventual  estate,  contingent  in  respect  of 
the  persons  to  take  it,  then  the  rents  would  go  to  the  two 
alternate  takers  equally,  as  the  persons  entitled  to  the  next 
eventual  estate. 

DKTnek  A.  Hawkdtb  for  CkmUtkaU. 

I.  Louisa  W.  Cuming,  the  mother  of  the  intestate,  after 
a  life  estate  to  her  husband,  left  a  remainder  in  fee  to  her 
son,  the  intestate,  defeasible  on  his  death  without  issue  before 
arriving  at  the  age  of  twenty-one.  This  remainder  in  fee 
vested  in  the  intestate  on  the  death  of  his  mother ;  and  on  the 
death  of  his  father,  the  intestate  entered  into  the  possession 
of  his  estate.  The  intestate  took  under  the  will  a  vested  re- 
mainder, and  not  a  contingent  remainder.  {Boome  v.  PAH- 
Upsy  24  If.  r*.,  463 ;  Baraat<m^9  Case^  3  Cohe  R.y  19 ;  Good- 
title  V.  Whitby y  1  BuTr,^  228 ;  Edwards  v.  Hammfuynd^  3  Lev.y 
182 ;  8  Term.  B.j  366 ;  Bromfidd  v.  Crowder^  4  Boe.  <& 
Put.,  813 ;  4  jffwr.,  813 ;  Boe  v.  Brigge,  16  Easty  411 ;  Doe 
V.  Moore^  14  Ib.^  601 ;  Jackson  v.  Beachj  2  Johns.  Oas.y  899 ; 
StU.  on  Beal  Prop.,  3  ed.,  524,  §§  32,  33,  46,  47.) 

n.  The  income,  from  the  day  of  the  death  of  his  father  to 
his  own  death,  of  the  property  devised  to  intestate  by  his 
mother,  became  his  absolutely ;  and  on  intestate's  death,  the 
balance  unexpended  went  to  the  administrator  as  assets  of 
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the  intestate.    {Snow  v.  Povlden^  1  Keen.^  186 ;  1  Jarm,  on 
Wills,  748.) 

III.  ABsnining  that  the  intestate  took  a  contingent  remain- 
der, instead  of  a  vested  remainder,  still  the  income  of  the 
estate  from  the  day  of  his  father's  death  np  to  his  own  death 
vested  in  him  absolntelj,  as  it  accrned,  and  the  balance, 
$8,212.06,  must  be  accounted  for  by  the  administrator,  and 
distribnted  to  the  next  of  kin.  1.  This  devise,  then,  is  clearly 
a  contingent  remainder.  It  conU  not  vest,  even  if  otherwise 
good,  until  the  boy's  death.  We  have  two  contingent  re- 
mainders, limited  upon  a  life  estate — in  other  words,  two  ex- 
pectant estates ;  and  the  boy  would  be  "  the  person  presump- 
tively entitled  to  the  next  eventual  estate."  2.  At  common 
law,  the  termination  of  the  precedent  life  estate  before  the 
happening  of  the  contingency  would  defeat  absolutely  the 
contingent  remainders,  and  the  estate  would  go  to  the  heir-at- 
law.  (2  Blackst,  171.)  3.  By  2  Rev.  Stat,  725,  §  84,  the 
contingent  remainders  vest,  when  the  contingency  happens, 
to  the  same  extent  as  if  the  precedent  estate  had  continued 
up  to  the  happening  of  the  contingency.  4.  But  by  section 
40,  the  intestate  was  presumptively  entitled  to  the  next  even- 
tual estate.  Until  he  was  dead,  no  other  party  had  any 
claim.  {Haxtun  v.  Corse,  2  Barb,  Oh,,  518.)  By  section 
25,  two  or  more  future  estates  may  be  created  to  take  effect 
in  the  alternative ;  so  that  if  the  first  in  order  shall  fail  to 
vest,  the  next  in  succession  shall  be  substituted  for  it,  and 
take  effect  accordingly.  The  son's  is  "the  first  in  order:" 
the  sisters'  can  never  come  into  existence  except  on  the  death 
of  the  son  under  age  without  issue.  During  the  son's  minor- 
ity, the  person  competent  to  take  the  income  is  not  the  sis- 
ter, for  she  is  not  the  first  in  order.  If  she  could  not  take 
it  as  it  accrued,  she  cannot  take  it  now.  This  income  vested 
absolutely  somewhere,  as  it  accrued ;  otherwise  there  would 
be  an  accumulation. 


BiGHABD  O'QoBMAN,  f<n^  OtmteHaM,  Anne 

Cited  Jarman  on  Wills  (726-758) ;  Burton  on  Real  Prop. 
(9  n.  25,  296,  802) ;  Kane  v.  Astor  (5  Sandf.,  467) ;  SmUher 
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V.  WiHock  (9  Ves.y  233) ;  Peyton  v.  Bury  (2  P.  Wms.,  626) ; 
4  Kenfs  Com.  (205);  Fumesa  v.  Fox  (1  d?w«A.,  134) ;  JSrom- 
field  V.  Crowder  (4  jff^.  cfe  P.-,  313) ;  2  Swcm^y  442 ;  Andrew 
V.  iT.  y.  BibUy  dsCy  Soo.  (4  Sancff.^  156) ;  Jackson  v.  TFinn^ 
(7  FindL,  47) ;  (7ai/7  v.  Roherteon,  5  iT,  T".  [1  /SfeW.],  125). 

The  Subrogate. — ^I.  The  fee  of  the  real  estate  vested  under 
the  will  in  the  intestate  as  a  present  gift,  subject  to  the  life 
estate  of  his  father. 

IL  The  rents  due  and  collected  bj  the  guardian,  during 
the  lifetime  of  the  intestate,  belonged  to  the  intestate.  But 
rents  collected  February  1st,  1860,  after  the  death  of  the 
intestate,  go  with  the  fee  to  Mrs.  Kelso. 

m.  The  balance  of  the  proceeds  of  the  personal  estate 
($2,053.21),  having  come  from  the  intestate's  mother  and 
her  relatives,  goes  to  Mrs.  Kelso,  either  as  next  of  kin  of  the 
mother  or  by  the  will. 

The  interest  on  the  balance  of  rents  paid  to  the  adminis- 
trator by  the  guardian,  and  belonging  to  the  intestate's  estate, 
is  to  be  accounted  for.  The  said  balance  ($8,212.06)  and 
the  interest  ($1,734.45),  are  assets  in  the  hands  of  the  adminis- 
trator, to  be  divided  among  the  three  next  of  kin."^ 


Nl^oaba   Oootitt— HON.  M.  M.  SOUTHWOBTH,  Subsoqatb— 1859. 

Lloyd  v.  Lloyd. 

In  the  Matter  of  the  final  Settlement  of  the  Accounts  of  John 

Lloyd,  administratOTy  dkc. 

An  InTentoiy  is  an  act  of  the  admlnirtrator  or  exeontor,  to  the  oorreotneoB  of 
whidi  he  is  sworn,  particularly  as  to  all  daims  against  himsolf ;  and, 

*  On  an  appeal  to  the  Supreme  Court,  Second  District,  the  Surrogate's  de- 
cree in  this  esse  was  aflirmed,  except  as  to  an  aUowanceto  counseL  Novem* 
her  Term,  1868. 
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tlierefbre,  if  an  adminifltifttor  inTentories,  among  the  waets  of  ike  in- 
tflBtate,  a  promisBorj  note,  executed  by  hUnself  to  the  deceased,  without 
making  any  daim  *of  set-off  to  the  same  in  the  inventory,  this  dicom- 
stanoe,  mileas  satidiustorilj  explained,  is,  in  coonection  with  other  ad- 
Terse  &cts,  saspidoiis ;  and,  in  a  esse  where  it  appealed  from  the  pra- 
ponderanoe  of  testimony,  that  the  items  of  the  aoooont  constitating  the 
setoff,  existed  before  the  delirery  of  the  note, — Meld,  that  the  omission 
was  evidence  against  the  same,  independent  of  the  legal  presumption 
of  a  settlement  between  the  parties  as  to  all  prior  mattom 
MM  fturth&r,  that  this  rule  appiUes  to  the  whole  demand,  in  a  case 
.  where  the  claim  of  the  administrator  exceeds  the  amoont. 

Whether,  as  to  a  demand,  thus  inventoried,  the  administrator  or  executor  is 
not  estopped  from  setting  up  a  defence  in  bar,  such  as  satis&ction,  pay- 
ment,  te,  which  operates  to  discharge  or  extinguish  the  daim — Query  t 

Books  of  account,  introduced  as  evidence  of  indebtedness  of  the  deceased,  aro 
not  oondusive.  They  should  be  sustained  by  other  corroborating  prool^ 
as  fur  as  possible ;  and  where  kept  in  the  form  of  a  ledger,  although  a 
book  of  original  entries,  and  some  of  the  diarges  are  written  on  erasures, 
and  others  appear  to  have  been  altered  after  they  weie  first  made,  but 
little  credit  is  due  them. 

The  facts  are  fullj  stated  in  the  opinion. 
T.  M.  WEBSTEB^/or  AdmTMratar. 
£L  OABDinBR,  for  nM  of  kin. 

The  Subrogate. — In  this  case,  the  administrator,  who  is  a 
son  of  the  decedent,  presents  an  account  against  the  estate  to 
the  amount  of  $941.72,  claiming  a  balance  dae  him  of 
$425.55.  The  account  consists  of  dema]\ds  for  work  and 
labor,  from  time  to  time,  on  the  farm  of  the  intestate,  and  for 
various  articles  of  personal  property  sold  to  him  during  his 
lifetime,  and  is  made  up  of  numerous  items.  The  dates  oi 
the  charges  commence  in  March,  1889,  and  end  in  April, 
1852,  and,  with  the  exception  of  an  interval  of  a  year,  the 
items  extend  through  the  whole  time  ;  and  the  credits  given, 
also  extend  through  the  same  period.  The  intestate  died  in 
'March,  1855.  The  claim  is  controverted  by  the  next  of  kin, 
and  a  mass  of.  evidence  has  been  submitted  for  and  against 
it.  The  administrator  mainly  relies  upon  an  account-book  of 
original  entries  kept  by  him,  which  was  admitted  in  evi- 
dence, after  the  proper  foundation  was  laid,  to  sustain  the 
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demand.  The  qneetion  of  the  admissibility  of  this  kind  of 
evidence  as  against  the  estates  of  deceased  persons  was  not 
raised,  nor  that  any  part  of  the  account  was  barred  by  the 
Statute  of  Limitations.  A  review  of  the  testimony  in  detail 
is  unnecessary,  as  there  are  certain  facts,  in  reference  to  which 
there  is  no  conflict  of  proof,  decisive  of  the  matters  in  issue. 
In  the  first  place,  although  the  account-book  of  the  adminis- 
trator has  been  admitted  in  evidence,  it  is  far  from  being  sat- 
isfactory. It  is  kept  in  the  form  of  a  ledger,  and  the  ac- 
counts against  the  deceased  are  in  pages  distinct  from  the 
accounts  against  others  in  the  same  book.  Many  of  the  items 
are  written  on  erasures  ;  others  appear  to  have  been  altered 
after  they  were  first  entered ;  and  one  whole  page^  from  the 
appearance  of  the  ink  and  the  writing,  looks  as  if  it  had  been 
written  over  at  the  same  time,  although  the  charges  are  of 
different  dates.  On  a  close  inspection  of  the  book,  I  think 
but  little  credit  is  due  to  it ;  and  with  all  the  suspicious  marks 
upon  it,  referred  to,  it  comes  fully  within  the  language  of 
Chief-justice  Pennington,  of  New  Jersey,  with  respect  to  this 
kind  of  proof,  directed  more  particularly  against  books  kept 
in  this  form  :  "  Books  kept  in  this  way  open  the  door  for 
the  grossest  frauds  and  injustice,  and  the  most  scandalous 
iniquity  is  daily  practised  under  it.  I  am  clearly  of  opinion 
myself,  that  books  kept  in  this  way  ought  never  to  be  suf- 
fered to  appear  in  a  court  of  justice.  But  the  law  is  other- 
wise, and  they  must  be  admitted  the  same  as  other  books, 
when  proved  to  be  the  ordinary  books  of  account  of  the  per- 
son offering  them,  in  which  he  makes  his  original  entries. 
But  they  oug^t  to  be  considered  as  the  most  suspicious  testi- 
mony that  can  be  offered — little  better  than  the  declarations 
of  the  party  in  his  own  favor.  Entries  are  frequently  made 
after  the  controversy  commences,  and  accounts  opened  years 
after  the  transactions  have  taken  place  which  gave  rise  1^ 
them."  Since  the  admission  of  parties  as  witnesses  in  their 
own  behalf,  where  both  are  living,  there  is  less  danger  from 
the  introduction  of  this  species  of  evidence  than  formerly  ; 

and  perhaps  the  reasons  for  receiving  it  have  been  entirely 
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removed,  in  snch  cases.  Bat  where  the  party  whose  estate 
is  sought  to  be  charged  by  it  is  dead,  extreme  caution,  as 
heretofore,  should  be  exercised  by  a  court  or  jury,  in  deter- 
mining its  weight  and  credibility.  Other  evidence  in  cor- 
roboration of  the  charges  should  be  given,  as  far  as  possible. 
In  this  case  there  is  no  such  proof.  On  the  contrary,  there 
are  certain  undisputed  facts,  to  which  I  will  briefly  refer, 
which,  together  with  the  suspicious  appearance  of  this  ac- 
count-book, satisfy  me  that  the  claim  should  be  rejected.  It 
is  shown  that  soon  after  the  death  of  the  intestate  there  was 
a  meeting  of  the  children  and  next  of  kin  of  the  deceased  at 
his  late  residence,  to  effect  a  voluntary  distribution  of  the 
property  without  administration,  in  order  to  avoid  expense 
and  delay.  The  administrator,  as  one  of  the  .next  of  kin,  at- 
tended this  gathering,  and  participated  in  the  discussions. 
It  was  there  stated,  in  his  presence,  that  Uiere  was  no  diffi- 
culty in  the  way  of  this  course,  as  it  was  not  known  that  the 
deceased  owed  any  thing.  No  claim  was  made  by  him,  at 
this  time,  against  the  estate.  It  appears,  also,  that  on  another 
occasion,  before  administration,  when  one  of  the  next  of  kin 
proposed  to  the  administrator  to  divide  the  notes  and  ac- 
counts of  the  deceased  equally  among  tlie  children,  he 
said  nothing  as  to  his  having  any  demand.  A  witness,  whose 
credibility  cannot  be  doubted,  testifies  that  before  letters 
were  issued  to  the  administrator,  he  had  a  conversation  with 
him  respecting  the  indebtedness  of  the  decedent,  and  that  the 
administrator  remarked  that  ^'  he  didn't  think  the  estate  owed 
much  of  any  thing  to  anybody ;"  and  in  another  conversa- 
tion, about  the  same  time,  in  reply  to  a  remark  made  by  the 
witness  that  he  did  not  believe  the  deceased  owed  his  chil- 
dren much,  the  administrator  said,  "  he  didn't  know — there 
might  be  some  debts  he  didn't  know  of."  The  witness  says 
that  the  administrator  made  no  claim  against  the  estate  in 
either  of  these  interviews. 

There  is  still  another  circumstance,  the  act  of  tlie  adminis- 
trator, about  which  there  can  be  no  doubt,  which  I  deem  im- 
portant to  be  mentioned.    As  administrator  of  the  estate,  it 
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was  his  doty  to  make  a  full,  accurate,  and  truthful  invcntoi7 
of  the  assetB  of  the  deceased,  in  which  he  was  bound  to  set 
forlii  all  demands  against  himself  due  the  intestate.  An  in- 
ventorj  was  made  in  this  case,  and  verified  bj  the  adminis- 
trator in  the  manner  required  by  law ;  and  in  it,  he  enu- 
merated, among  the  assets,  a  demand  against  himself,  in  the 
following  form : 

"  Due  BUI  against  John  Lloyd,  $21.00." 

^' (Not  dated.)" 

There  is  no  note  or  entry  in  the  inventory,  setting  forth  that 
he  had  any  set-off  or  defence  to  the  demand.  The  form  of 
this  due-bill,  and  the  time  of  its  delivery,  are  subjects  of 
proof.  It  passed  into  the  hands  of  the  administrator  with 
the  other  effects,  but  is  shown  to  be  lost.  It  aj>pearing  that 
it  was  executed  and  delivered  by  him  shortly  before  the 
death  of  the  intestate,  and  subsequent  to  the  date  of  the  last 
item  of  his  account,  he  attempted  to  preclude  the  legal  pre* 
sumption  of  a  settlement  of  all  prior  matters  between  him 
and  the  deceased,  arising  from  this  circumstance,  by  showing 
that  the  due-bill,  on  its  face,  purported  to  have  been  given 
for  wheat.  But  the  testimony  for  this  purpose  was  unsatis- 
factory and  insufficient ;  and  so  far  as  this  point  is  concerned, 
the  inventory  was  not  changed,  and  the  presumption  un- 
affected, and  is  applicable  to  the  whole  demand  of  the 
claimant.  Independent  of  this  presumption,  however,  I 
think  that  the  omission  of  the  administrator  to  make  any 
claim  of  set-off  or  defence  to  the  due-bill  in  the  inventory,  of 
which  no  explanation  has  been  given,  is  evidence  against 
him.  An  inventory  is  the  act  of  an  executor  or  adminis- 
trator, to  the  correctness  of  which  he  is  sworn,  particularly 
as  to  all  claims  against  himself  belonging  to  the  estate.  It  is 
unnecessary,  in  this  matter,  to  decide  that  if  an  administrator 
or  executor  should  inventory  a  demand  against  himself,  with- 
out making  any  claim  of  defence  to  it  in  the  inventory, 
he  would  be  estopped  from  setting  up  a  defence  in  bar  to  the 
same,  like  payment,  satisfaction,  &c.,  which  operate  to  dis- 
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charge  or  extinguish  the  demand.  Bat  it  does  not  admit  of 
a  question  that,  unexplained,  such  an  omission  would  be 
conclusive  evidence  against  the  administrator.  There  is  a 
difference,  however,  between  such  a  defence  and  a  8etK)ff. 
The  administrator  is  not  at  liberty  to  adjust  and  apply  sucli 
a  demand  in  abatement  of  a  claim  of  the  estate  against  him, 
but  must,  either  on  final  settlement  or  in  a  special  proceed* 
ing  before  the  surrogate,  prove  the  set-off;  and  therefore,  in 
such  a  case,  this  omission  would  have  less  weight.  Still,  I 
cannot  but  regard  it  as  evidence  showing  that,  at  the  time 
this  inventory  was  made,  the  administrator  did  not  think  of 
setting  up  a  claim  against  the  note  or  the  estate.  It  seems 
to  me  that  no  man  acting  in  this  capacity,  while  setting  forth 
a  demand  against  himself  to  which  he  had  a  legal  or  equita- 
ble defence,  would  fail  to  qualify  it  in  some  form  by  a  state- 
ment of  his  claims  against  it.  On  returning  the  inventory, 
he  made  oath,  in  accordance  with  the  statute,  that  this  de- 
mand was  a  ''just  claim''  of  the  estate  against  him  to  its 
amount,  in  the  full  knowledge  that  this  court  possessed  juris- 
diction to  determine  all  legal  and  equitable  defences  to  the 
same  in  his  behalf,  on  a  final  accounting,  or  on  proceedings 
before  final  accounting,  in  which  the  inventory  would  be 
evidence  against  him ;  and  yet  he  failed  to  accompany  it  with 
any  counter-claim  whatever.  This  neglect  on  his  part,  while 
thus  engaged  as  a  trustee,  in  presenting  the  true  condition  of 
the  estate  committed  to  his  care,  to  set  forth  a  matter  neces- 
sary to  a  full  understanding:  of  it,  has  a  significance  which 
ought  not  to  be  overlooked,  especially  as  an  unfavorable  in- 
terpretation of  it  is  in  entire  harmony  with  all  the  acts  and 
declarations  of  the  administrator  as  to  this  demand,  and  the 
other  testimony  in  this  case. 

With  all  this  direct  and  circumstantial  evidence  against  it, 
I  have  no  hesitation  in  rejecting  the  whole  account,  and  ad- 
judging the  amount  of  the  due-bill,  with  interest,  a  valid 
debt  against  the  administrator. 
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Nxw  Yoke  OoxnnT— HON.  CHARLES  P.  DALY,  AcmrG  SnubooATB*-^ 

August^  1802. 

Lynbs  v.  Coley. 
In  the  Matter  of  the  Estate  of  Sandfokd  Colby,  deceased. 

It  is  a  general  rule,  that  a  benefidary  who  fleeks  the  payment  of  a  legacy 
most  resort  to  the  Jurisdiction  of  the  State  or  oountiy  where  the  testator 
was  domiciled  at  the  time  of  his  death,  where  letters  estamentary  were 
originally  granted ;  and  that  payment  of  it  will  not  he  decreed  by  a  for- 
eign tribunal,  oat  of  assets  situate  within  its  jurisdiction  which  are  un- 
der administration  ancillary. 

But,  U  geeniif  that  where  it  is  shown  that  no  ii\jury  can  arise  to  creditors  or 
legatees,  from  decreeing  the  x>ayment  of  a  legacy,  the  surrogate  may  re- 
quire its  payment  out  of  assets  situate  within  the  jurisdiction  where  the 
legatee  residea 

The  testator,!  at  the  time  of  his  death,  was  domiciled  in  Connecticut,  in  which 
State  his  wiU  was  admitted  to  probate.  The  executor  afterwards  ob- 
tained letters  ancillary  here,  to  reach  effects  in  this  State. 

Mdd,  that  the  executor  could  be  called  upon  to  account  here  only  for 
such  assets  as  the  testator  left  in  this  State,  and  which  were  here  at  the 
time  the  letters  anciUary  were  granted. 

Hie  accounting  of  the  executor  here,  is  to  be  carried  no  further  than  may  be 
necessary  to  enable  our  own  citizens  to  secure  their  claims  out  of  assets 
situate  within  our  own  jurisdiction ;  after  which,  and  the  jwyment  of 
expenses,  the  further  administration  of  the  assets  is  to  be  left  to  the  Ju- 
risdiction where  the  estate  is  to  be  finally  dosed. 

Alex.  W.  BBAiirofBD, /or  Executor, 
Joas  J.  ToWK8B]n>,/<7r  Legatee, 

The  Surrooatb. — ^The  testator,  at  the  time  of  his  death, 
was  domiciled  in  CoDnecticnt,  and  his  will  admitted  to  pro- 
bate in  that  State,  in  August,  1857.  Afterwards,  in  Novem- 
ber, 1858,  his  executors  obtained  letters  ancillary  in  this 
court,  to  reach  effects  in  this  State.    He  has  been  called  to 

*  Surrogate  Wbst  having  died  during  his  term  of  office.  Judge  Dalt,  F.  J.» 
New  York  Ck>mmon  Pleas,  dischaiged  the  duties  of  surrogate  from  July  8  to 
December  1, 1882. 
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account  by  a  legatee  resident  here;  and/ the  executor,  having 
filed  his  account,  the  legatee  insists  that  there  are  railroad 
bonds,  stocks  in  various  corporations,  and  State  bonds,  other 
than  those  of  the  State  of  Connecticut,  not  included  in  the 
inventory  filed  here,  in  respect  to  which  he  claims  the  right 
to  examine  the  executor,  with  the  view  of  ascertaining 
whether  any  of  them,  or  the  proceeds  of  any  of  them,  have 
been  brought  within  this  jurisdiction  since  letters  were 
granted  here ;  to  which  the  executor  objects,  upon  the  ground 
that  he  can  be  called  to  account  here,  only  for  such  assets  as 
the  testator  left  in  this  State,  and  which  were  here  at  the 
time  when  the  letters  ancillary  were  granted ;  and  that  with 
respect  to  all  other  assets,  he  is  to  account  in  the  jurisdiction 
where  they  are  situate,  or  in  the  State  of  Connecticut,  where 
the  testator  was  domiciled  at  the  time  of  his  death,  where  the 
will  was  originally  admitted  to  probate,  and  where  the  estate 
is  now  in  the  course  of  administration. 

I  think  the  objection  is  well  taken.  Our  statute  provides 
that  in  all  cases  where  persons,  not  inhabitants  of  this  State, 
shall  die,  leaving  assets  in  the  State,  and  letters  testamentary 
have  been  granted  by  competent  authority  in  any  other 
State  of  the  Union,  the  person  so  appointed,  on  producing 
such  letters,  shall  be  entitled  to  letters  of  administration  in 
preference  to  all  other  persons.  (8  JSev.  Stat.j  159,  §  31, 
6ed.) 

The  design  of  this  provision  was  to  enable  an  executor, 
who  had  obtained  letters  in  another  State,  to  possess  himself 
lawfully  of  the  assets  which  the  testator  had  left  in  this  State ; 
and  for  those  assets  he  must  account  here.  If,  however,  he 
has,  before  letters  ancillary  were  granted  to  him,  collected 
debts  in  this  State,  or  otherwise  previously  possessed  himself 
of  property  which  the  testator  left  here,  he  is  not  to  account 
here  for  such  assets,  but  to  the  jurisdiction  where  the  will 
was  originally  admitted  to  probate,  and  where  the  estate  is 
to  be  generally  administered.  {Parson  v.  Lyman^  20  N.  J"., 
103 ;  28  Bwfb,,  564 ;  4  Bradf.,  268.) 

The  object  of  the  legatee  in  the  present  case,  by  the  exam- 
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inatioD  which  he  wiehee  to  inBtitute,  is  to  ascertain,  not  merely 
what  assetfi  were  left  by  the  testator  in  this  State,  but 
whether  the  execntor  has  not,  since  letters  ancillary  were 
granted  to  him,  brought  here  assets  belonging  to  the  estate, — 
with  the  view  of  requiring  him,  if  such  should  be  the  fact, 
to  account  for  them  here;  and  this,  in  my  judgment,  tho 
legatee  cannot  do.  If  they  were  not  collected  or  realized  in 
this  State,  by  the  executor,  after  he  took  out  letters  here,  he 
is  to  account  for  them  in  the  jurisdiction  in  which  they  were 
situate  at  the  time  of  the  testator^s  death ;  or  in  Connecticut, 
where  tlie  testator's  estate  is  in  the  course  of  general  admin- 
istration. 

As  the  term  "  ancillary"  denotes,  the  administration  here 
is,  in  a  certain  sense,  subordinate  to  the  more  general  admin- 
istration in  Connecticut 

The  assets  of  foreigners,  says  Stoey,  are  collected  nnder 
what  is  called  an  ancillary  administration,  because  it  is  sub- 
ordinate to  the  original  administration,  taken  out  in  the 
country  where  the  assets  are  locally  situate.  {Story^s  Eq.  Jur.^ 
§  583;  SUni's  Confl.  of  L.,  512-519,  ch.  13);  and  this  term 
was  employed  by  Chancellor  Walwobth,  in  Vroom  v.  Van 
Some  (10  Paige^  556),  as  descriptive  of  the  kind  of  admin- 
istration for  which  provision  had  been  made  by  our  statute. 

By  a  principle  universally  recognized,  the  interpretation 
of  ttie  testator's  will,  and  the  distribution  of  his  estate,  are 
regulated  by  the  lex  domicilii^  and  the  accounting  of  the  ex- 
ecutor here  is  to  be  carried  no  further  than  may  be  necessary 
to  enable  our  own  citizens  to  secure  their  claims  out  of  as- 
sets-situate within  our  own  jurisdiction  ;  after  which,  and  the 
payment  of  expenses,  the  further  administration  of  such 
assets,  it  is  generally  conced|d,  is  to  be  left  to  the  jurisdic- 
tion where  the  estate  is  to  be  finally  closed. 

If  the  person  calling  the  executor  to  account  was  a  resident 
creditor  here,  I  should  feel  disposed  to  go  very  far  in  assisting 
him  to  ascertain,  by  a  proceeding  like  this,  what  portion  of 
the  testator's  estate  was  situate  here,  irrespective  of  the  cir- 
cumstances under  which  it  came  within  our  jurisdiction ; 
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that  he  might  have  whatever  remedy,  for  the  payment  of  his 
debt,  onr  tribunals  could  afford  him.  But  a  legatee  vrho  is 
a  partaker  of  the  testator^s  bounty,  may  very  well  be  remitted 
to  the  jurisdiction  where  the  .estate  is  to  be  generally  admin- 
istered. 

It  has  in  several  cases  been  held  that  the  beneficiary  who 
seeks  the  payment  of  a  legacy,  must  resort  to  the  jurisdic- 
tion of  the  State  or  country  where  the  testator  was  domiciled 
at  the  time  of  his  death,  where  letters  testamentary  were 
originally  granted;  and  that  the  payment  of  it  will  not  be 
decreed  by  a  foreign  tribunal,  out  of  assets  situate  within  its 
jurisdiction,  which  are  under  administration  ancillary.  {7^ 
Sdectmen  of  Boston  v.  BoylMon^  2  Mdsa.^  384  ;  9  iS.,  337 ; 
Fay  V.  Haven^  3  Metc.^  109-114;  Jennison  v.  Hapgood^  10 
Pick.^  77.)  This  is  a  general  rule ; — a  correct  one,  to  prevent 
all  possibility  of  conflict  of  jurisdiction  to  secure  the  cred- 
itors, wherever  situate,  against  losing  any  part  of  their  claim 
through  a  payment  to  legatees ;  and  generally  to  prevent  the 
doing  of  any  act,  on  the  part  of  independent  jurisdictions, 
which  might  cause  a  different  result  in  the  disposition  of  bis 
estate  from  what  the  testator  intended.  As  a  general  rule 
of  comity,  it  recommends  itself  by  its  eminent  justice  and 
propriety ;  but  still,  like  every  other  rule,  it  has  its  excep- 
tions. If  the  bulk  of  the  testator's  estate  is  within  the  juris- 
diction where  administration  ancillary  has  been  granted,  if 
there  is  nothing  in  the  will  to  indicate  the  possibility  of  any 
question  arising  under  it,  and  debts  have  been  paid,  or  the 
amount  of  them  has  been  fully  ascertained  by  the  ordinary 
course  of  procedure  in  both  jurisdictions,  and  it  is  apparent 
to  the  court  that  no  injury  could  possibly  arise  to  creditors 
or  legatees  by  decreeing  the  payment  of  a  legacy,  then  there 
is  no  reason  why  the  payment  of  it  should  not  be  decreed 
out  of  assets  situate  within  the  jurisdiction  where  the  lega- 
tee resides. 

No  rule  of  comity  demands  that  the  legatee,  in  such  a 
case,  should  be  turned  over  to  the  tribunals  of  the  State  or 
country  where  the  testator  was  domiciled  at  the  time  of  his 
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death.  Nothing  has  been  laid  before  me  to  show  that  the 
application  of  the  legatee,  in  the  present  case,  presents  such 
an  exceptional  instance,  and  I  shall  therefore  hold  that  the 
executor  is  not  required  to  account  generally  here  for  assets 
which  have  been  returned  by  him,  and  included  in  the  in- 
ventory which  he  has  filed  in  Connecticut ;  but  that  he  is  to 
account  for  such  assets  only  as  may  have  been  collected  or 
realized  by  him  in  this  State,  since  the  letters  ancillary  were 
granted  to  him. 


Kkw  Tobk  Countt— HON.  CHABLES  P.  DALY,  AcTiHa  Sdikbogatb^ 

October,  1868. 

Hamlin  v.  Osgood. 

In  the  Matter  cf  the  Distribution  of  the  Estate  of  Ashbb  P. 

Hamuk,  deceased. 

Tlie  teiUtor  derteed  all  his  estate  to  his  execaton  in  trust,  to  sell  it  in  siuh 
parcels,  and  at  such  times^  as  they  should  think  proper ;  and  anthoriaed 
them,  until  soch  sales  were  made,  to  receiye  the  rents  and  profits.  He 
then  directed,  that  npon  the  converting  of  all  his  estate,  real  and  per- 
sonal, into  money,  it  shonld  be  divided  into  ninety  equal  parts,  specify- 
ing how  many  parts  were  to  be  paid  to  the  several  legatees.  He  also 
directed  that  in  case  of  the  death  of  any  legatee  "  before  the  division  of 
my  estate,  leaving  descendants,"  the  share  of  such  Ic^gatee  should  go  to 
said  descendants,  in  such  portions  as  they  would  be  entitled  to,  if  such 
deceased  person  had  died  intestate,  fully  possessed  of  the  same. 

Btidt  1.  bi  view  of  the  discretion  allowed  to  be  exerdsed  by  the  ex- 
eeutors,  the  court  will  not  presume  that  the  testator  contemplated  the 
division  of  the  whole  estate  at  an  earlier  period  than  it  really  occurred, 
except  where  unreasonable  delay  or  an  unwarrantable  abuse  of  the  trust 
are  shown. 

2.  The  event  upon  which  the  bequests  were  limited,  was  the  final 
division  of  the  testator's  estate ;  and  the  legacies  did  not  vest  until  that 
event  took  place.  Therefore,  when  one  of  the  legatees  died  before  the 
final  division  took  place,  the  limitation  over  to  his  descendants  took 
eflbct  at  his  death ;  and  his  share  shonld  be  paid  to  them,  and  not  to  bis 
administrator. 

8.  The  widow  of  sidd  legatee  was  not,  therefore^  entitled  to  any  par- 
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tion  of  her  husband's  share.  She  is  not  indnded  in  the  term  "  desoend- 
antSi"  and  can  take  no  part  in  the  dlstribntion  as  such. 
Brothers  and  sisters  cannot  take  under  the  term  "  descendants."  The  term 
does  not  mean  next  of  kin,  or  heirs  at  law  generally,  but  it  means  the 
issue  of  the  body  of  the  person  named  of  eveiy  degree,  as  children,  grand- 
children, and  great-grandchildren. 

Thp  testator,  Asher  P.  Hamlin,  died  August  11, 1858,  and 
by  his  will  devised  and  bequeathed  all  bis  real  and  per- 
sonal estate  to  his  executors,  upon  trust,  to  divide  the  whole 
proceeds  into  ninety  equal  parts ;  and,  among  other  bequests, 
to  pay  and  deliver  to  his  niece,  Lydia  Day,  eight  of  the  said 
ninety  equal  parts.  To  his  sister,  Jerutha  Day,  ten  of  the 
said  ninety  equal  parts.  To  his  nephew,  James  D.  HamUn, 
five  of  the  said  ninety  equal  parts.  To  his  grand-nephew, 
Asher  P.  Hamlin,  Jr.,  five  of  the  said  ninety  equal  parts.  And 
directed  that,  "  in  case  any  of  the  persons  for  whom  provi- 
sion is  herein  made  shall  die  before  me,  or  before  the  division 
of  my  estate,  leaving  descendants,  such  descendants  shall 
have  and  take  such  share  and  portion  of  my  estate  as  such 
deceased  person  would,  if  he  or  she  had  lived,  been  entitled 
to, — such  portion  to  be  divided  among  such  descendants  ia 
such  shares  as  they  would  be  entitled  to  if  such  deceased  had 
died  intestate,  fully  possessed  of  the  same." 

The  said  Lydia  Day  died  before  the  testator,  without  leav- 
ing issue,  never  having  been  married,  and  leaving  no  pa- 
rent. 

The  said  Jerutha  Day  died  before  the  testator,  leaving  her 
children  Lydia  Day  (above  mentioned),  Eliza  Crippen,  and 
Lewis  Day ;  and  her  grandson,  William  H.  Day,  the  only 
child  of  her  deceased  son  Asher. 

The  said  James  D.  Hamlin  died  after  the  testator,  leaving 
him  surviving,  his  widow  Lucy  Hamlin,  and  his  children 
Emily  B.  Osgood,  Francis  S.  Hamlin,  and  Caroline  B.  Ham- 
lin. 

The  said  Asher  P.  Hamlin,  Jr.,  died  after  the  testator,  in- 
testate, without  leaving  issue,  he  never  having  been  married. 
He  left  him  surviving,  his  father,  Samuel  S.  Hamlin,  to  whom 
were  granted  leltei*8  of  administration  upon  his  estate. 
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Edwabd  l>RWm,for  the  AdnUnisirator. 

W.  L.  WoBDHR  and  P.  G.  CLASKB,for  BmUy  B.  (kgood. 

The  Surrogate. — ^Ljdia  Day  having  died  before  the  testa- 
tor, leaving  no  descendants,  the  legacy  in  her  case  lapsed. 
Neither  her  brother  nor  sister  can  take  under  the  term  de- 
scendants. Descendants  does  not  mean  next  of  kin,  or  heirs 
at  law  generally,  as  these  terms  comprehend  those  as  well  in 
the  ascending  as  in  the  descending  line,  and  collaterals ;  but 
it  means  what  the  word  obWously  imports,  the  issue  of  the 
body  of  the  person  named,  of  every  degree — as  children, 
grandchildren,  and  great-grandchildren.  {Orossy  v.  Clare^ 
Amb.j  397 ;  Ze  Oard  v.  Saworth^  1  JEastj  120 ;  1  Ja7*m,  on 
WiUa,  32 ;  2  WUliama  on  J5b.,  811,  812,  2  ed.)  Lydia  Day, 
therefore,  having  died  without  issue,  the  contingency  con- 
templated by  the  testator — her  death  before  him,  leaving  de- 
scendants who  should  be  living  at  the  time  of  his  death — 
never  cccarred,  and  the  legacy  has  consequently  lapsed. 

The  legacy  to  Jerusha  Day,  who  died  before  the  testator, 
did  not  lapse,  as  she  left  descendants  who  were  living  at  the 
time  of  his  death.  They  take  it  in  equal  portions — the  grand- 
child a  third,  and  the  children  each  one  third. 

Asher  P.  Hamlin,  Jr.,  the  grand-nephew,  survived  the  tes- 
tator, and  the  legacy  to  him  vested  at  the  testator^s  death. 
(  Van  Wych  v.  Bloodgood^  1  Btddf,^  154 ;  Deane  v.  Test^  9 
Ves.^  147, 152 ;  QaskeU  v.  Harmany  6  Id.,  159 ;  11  Id.,  489 ; 
1  Roper  on  Leg.,  553,  555,  601.)  He  received  his  propor- 
tional part  on  the  first  distribution,  and  died  before  a  final 
division  was  made.  It  is  claimed  that  there  was,  by  the  first 
distribution,  a  division  of  the  estate  within  the  terms  of  the 
will,  and  that  afler  he  had  received  that  proportional,  his 
interest  in  the  whole  became  absolute,  and  could  not  be 
divested.  I  do  not  think  so,  but  think  that  the  testator 
meant  the  complete  and  final  division  of  his  estate.  But  the 
point  is  not  one  that  it  is  material  to  discuss ;  for  as  Asher  P. 
Hamlin,  Jr.,  died  unmarried,  and  left  bo  descendants,  the 
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contingencj  contemplated  by  the  testator,  and  which  alone 
could  divest  the  undistributed  residue,  never  occarred,  and 
it  consequently  goes  to  his  administrators. 

James  D.  Hamh'n  was  living  at  the  time  of  the  testator^s 
death.  The  legacy  to  him  consequently  vested, — subject,  how- 
over,  to  its  being  divested  if  he  died  before  the  division  of 
the  testator's  estate,  leaving  descendants.  He  died  before 
any  division  was  made,  leaving  descendants,  and  his  share 
goes  to  them.  The  words  of  the  will  are :  "  In  case  any  of 
the  persons  for  whom  provision  is  herein  made,  shall  die  be- 
fore me  or  before  the  division  of  my  estate,  leaving  descend- 
ants, such  descendants  shall  have  and  take  such  share  and 
portion  of  my  estate  as  such  deceased  person  would,  if  he  or 
she  had  lived,  been  entitled  to." 

Some  difficulty  has  been  experienced  in  construing  a  pro- 
vision like  this,  by  which  a  legacy  is  given  to  others,  if  the 
legatee  should  die  before  a  certain  event  takes  place,  the 
time  when  it  will  take  place  being  uncertain.  The  event 
may  be  delayed  by  causes  unforeseen  by  the  testator,  or  by 
the  neglect  or  misconduct  of  executor  or  trustee. 

In  Hutchinson  v.  Mannington  (4  Bro,  C.  (7.,  291,  note  y  1 
Ves.  Jr,j  366),  the  testator  left  a  legacy  to  be  paid  out  of  a 
fund  in  India,  with  the  proviso,  that  if  the  legatee  died  before 
he  received  it,  it  should  go  to  others.  The  legatee  died  be- 
fore he  received  it,  and  Lord  Thurlow  was  of  the  opinion 
that  the  provision,  "  before  he  received  it,"  was  too  vague 
and  uncertain ;  and  as  the  testator  had  neglected  to  fix  an  j 
definite  time,  such  as  a  year  (the  term  given  by  law  for  an 
executor  to  make  payment),  he  held  the  legacy  to  be  vested 
absolutely  from  the  death  of  the  testator.  He  put  the  case 
of  similar  proviso  upon  the  sale  of  real  estate,  and  said  the 
court  would  not  inquire  when  it  could  or  ought  to  have  been 
sold,  but,  for  the  purpose  of  construing  such  a  provision, 
would  consider  it  as  sold  the  moment  the  testator  is  dead. 

This  decision,  however,  has  never  been  followed.  Lord 
Eldon  considered  it  erroneous  {SitweU  v.  Bernard^  6  Ves,^ 
520) ;  and  the  casQ  now  is  authority  for  nothing  more  than 
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that  the  intention  of  the  testator^  in  provisions  of  this  kind, 
mnst  be  manifest  and  clearly  expressed.  (Law  v.  Thompgouj 
4  Buss.,  93,  100.) 

In  Elwin  r.  Elwin  (8  Ves.y  647),  the  executors  were  di- 
rected, upon  a  certain  contingency,  to  sell  the  testator's  real 
estate  and  divide  the  proceeds  among  his  nephews ;  but  that 
if  any  of  them  should  die  before  ^'  the  sale  of  his  estate  was 
completed,  that  then  the  %hare  of  the  nephew  so  dying  was 
to  be  otherwise  disposed  of."  One  of  the  nephews  died  be- 
fore the  sale  was  completed,  and  Sm  William  Qbant,  Master 
of  the  Bolls,  held  that  no-  interest  vested,  until  the  sale  was 
completed,  in  the  nephew.  He  said :  '^  The  testator  clearly 
meant  to  give  the  trustee  a  discretion,  which  the  nature  of 
the  trust,  a  trust  to  sell,  requires.  In  the  first  instance,  it  is 
left  to  them  to  judge  how  soon.  He  does  not  suppose,  nor 
will  the  court  presume,  that  they  will  abuse  the  discretion 
placed  in  them ;  and  if  they  do  not,  he  clearly  means  that  the 
interest  shall  vest  at  the  completion  of  the  sale,  and  not  be- 
fore. It  is  only  in  the  case  of  their  negligence  procrastina- 
ting the  sale,  that  such  a  presumption  can  be  made.  .  . .  The 
court  is  desired  to  presume  that  he  did  not  mean  what  he  has 
said,  or,  at  least,  did  not  understand  the  meaning  of  what  he 
so  anxiously  expressed." 

In  Lav)  V.  Thomp9on  (4  Buss.^  92),  the  testator  died  in  India, 
leaving  to  his  father,  in  Ireland,  5000  pagodas,  with  the  pro- 
viso, that  if  his  father  should  die  ^'before  the  money  was 
paid  into  his  hands,"  then  he  gave  it  to  his  brother  and  sis- 
ter. The  father  died  before  receiving  the  legacy,  and  it  was 
held  to  be  the  intention  of  the  testator,  that  the  gift  should 
vest  in  the  legatee,  when  actually  remitted  to  him,  unless  the 
remittance  was  delayed  through  the  want  of  reasonable  dili- 
gence on  the  part  of  the  executors. 

It  may  be  collected  from  these  cases,  that  when  the  testa- 
tor may  fairly  be  presumed  to  have  contemplated  that  the 
event  upon  which  he  has  limited  the  bequest  would  oqcur 
within  a  definite  period,  and  the  legatee  lives  beyond  the 
period,  but  dies  before  the  event  actually  takes  place,  that 
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the  legacy  will  be  vested  in  him  absolately.  But  if  it  may  be 
gathered  from  the  will,  that  the  testator  had  no  definite  idea 
in  his  mind  of  the  time  within  which  the  event  would  take 
place,  and  has  clearly  expressed  his  intention  that  the  legacy 
shall  be  divested,  if  the  legatee  should  die  before  the  happen* 
ing  of  the  event;  then  the  time  that  may  have  transpired  is 
immaterial,  and  if  the  legatee  die  before  the  event  occurs, 
the  legacy  goes  to  those  to  whom  it  is  limited  over. 

In  the  present  case,  the  testator  devised  all  his  real  and 
personal  estate  to  his  executors  in  trust,  to  sell  and  dispose  of 
in  such  parcels,  and  at  such  times,  and  upon  such  terms  as 
they  should  think  proper ;  and  authorized  them,  until  such 
sales  were  made,  to  let  his  lands  and  tenements,  and  to  re- 
ceive the  rents  and  profits  thereof.  Here  there  was  a  very 
large  discretion,  and  one  with  which  the  courts  would  not  in- 
interfere,  unless  there  was  an  unreasonable  delay  or  an  un- 
warrantable abuse  of  the  trust.  He  then  declared,  that  upon 
the  converting  of  all  his  real  and  personal  estate  into  money,  it 
should  be  divided  into  ninety  equal  parts,  specifying  how 
many  parts  were  to  be  paid  to  the  several  legatees.  In  con- 
nection with  the  discretion  with  which  he  clothed  his  execu- 
tors, it  is  manifest  that  he  contemplated  that  it  might  not  be 
possible  or  judicious  to  convert  his  estate  at  once,  and  accord- 
ingly he  made  provision  that  the  executors  might,  in  their 
discretion,  from  time  to  time,  make  payments  out  of  the  pro- 
ceeds of  his  real  and  personal  estate,  among  the  legatees,  on 
account  of  their  several  shares  and  portions,  before  a  final 
payment  and  distribution  of  his  estate.  He  contemplated,  in 
fact,  and  authorized,  exactly  what  has  taken  place — the 
gradual  conversion  of  his  estate,  and  a  distribution  of  it  from 
time  to  time,  in  the  discretion  of  his  executors.  All  this 
shows  very  clearly  that  he  had  no  definite  idea  of  the  time 
within  which  wha{\he  intended  should  be  done,  butthat  he 
meant  to  leave  it  to  the  discretion  of  his  executors. 

I  have  nothing  before  me  to  show  that  this  discretion  was 
not  properly  exercised,  or  that  there  was  unreasonable  de- 
lay.   But  one  of  the  executors  qualified,  and  he  died  in  four- 
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teen  months  after  letters  testamentary  were  granted,  without 
liaving  tiled  an  inventory,  and  withont  execating  any  of  the 
trusts  of  the  will.  There  was  a  delay  here  in  not  filing  an 
inventory,  whicli  most  be  done  in  three  months  after  the 
granting  of  letters,  unless  the  time  is  extended  by  the  surro- 
gate. The  statute  also  provides  that  the  general  legacies 
shall  be  paid  after  the  expiration  of  a  year  from  the  time  of 
granting  letters.    (3  Heo.  Stat.,  3  ed.,  171, 177,  §§  16,  50.) 

In  sixteen  months  after  the  testator^s  death  the  first  dis* 
tribntion  was  made ;  and  in  thirteen  months  after,  the  admin- 
istrator with  the  will  annexed,  who  had  also  been  appointed 
trustee,  rendered  his  final  account,  and  had  it  adjusted  and 
settled.  Now  the  whole  of  this  time,  two  years  and  nine 
months  from  the  testator's  death,  may  have  been  a  reason- 
able period,  for  all  that  I  know,  within  which  to  convert  the 
whole  estate,  which  was  a  very  large  one,  into  money.  I  can- 
not indulge  in  any  presumption  to  the  contrary.  I  cannot,  in 
view  of  the  discretion  which  the  testator  allowed  to  be  exer- 
cised, presume  that  he  must  have  contemplated  that  it  would 
have  been  done  at  an  earlier  period,  or  before  the  time  when 
James  D.  Hamlin  died,  which  was  fifteen  months  after  the 
death  of  the  testator;  or  presume  that  he  must  have  contem- 
plated that  tlie  whole  estate  would  be  ready  for  division  at 
the  end  of  the  year,  which  the  statute  fixes  as  the  period 
within  which  general  legatees  are  to  be  paid:  and  if  I  can- 
not presume  tliat  the  testator  contemplated  that  his  estate 
would  be  divided  before  the  period  when  James  D.  Hamlin 
died,  then  I  must  hold  that  he  died  before  the  event  which 
the  testator  had  in  view,  and  that  the  limitation  over  to  hia 
descendants  took  effect.  This  was  the  construction  put  upon 
this  provision  in  the  will  by  the  administrator.  The  first 
distribution  having  been  made  after  James  D.  Hamlin  died, 
the  administrator  paid  over  the  proportional  part  to  which 
he  would  have  been  entitled  if  living,  to  his  descendants ; 
and,  in  my  judgment,  ho  was  right  in  so  doing. 

James  D.  Hamlin  left  a  widow  and  three  children,  and  on 
the  part  of  the  widow  it  is  insisted  ihat  if  his  share  is  not  to 
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go  to  his  adminiBtrator,  but  to  his  descendants,  she  is  still, 
by  the  express  terms  of  the  will,  entitled  to  share  with  them 
in  the  distribution  of  it,  the  same  as  if  James  D.  Hamlin  had 
died,  possessed  of  it,  intestate.  The  will,  after  providing  that 
if  any  of  the  legatees  die  before  the  division  of  the  estate, 
leaving  descendants,  the  share  of  the  legatee  shall  go  to  the 
descendants,  declares  that  it  shall  ^^  be  divided  among  snch 
descendants,  in  snch  shares  as  they  would  be  entitled  to  if 
Buch  deceased  person  had  died  intestate,  fally  possessed  of 
the  same."  Under  the  latter  provision  the  widow  claims 
that  she  is  entitled  to  one-third,  the  same  as  if  James  D. 
Hamlin  had  died  possessed  of  this  share,  intestate.  But  I 
cannot  assent  to  any  such  construction.  The  intention  of  the 
testator  is,  in  my  judgment,  plain  and  obvious.  The  share 
of  James  D.  Hamlin,  in  the  event  of  his  death  before  the  di- 
vision of  the  estate,  is  given  expressly  to  his  descendants,  and 
to  nobody  else.  It  is,  by  the  terms  of  the  will,  "  to  be  divided 
amongst"  them,  and  the  clause  that  it  is  "to  be  divided 
amongst  such  descendants,  in  such  shares  as  they  would  be 
entitled  to  if  such  deceased  person  (James  D.  Hamlin)  had 
died  intestate,  fully  possessed  of  the  same,"  means  simply 
equality  of  division  among  them ;  that  is,  a  division  j>er  stirpes^ 
or  such  a  division  as  the  Statute  of  Distributions  would  make 
among  them  of  their  proportional  part,  in  case  of  intestacy. 
There  is  nothing  in  the  language  of  the  testator  to  indicate 
any  intention  that  the  wife  of  James  D.  Hamlin  was  to  have 
one-third  of  his  share,  and  his  descendants  two-thirds.  As  I 
have  said,  they  alone  are  named  as  those  among  whom  it  is 
to  be  divided  in  the  event  of  the  contingency  contemplated, 
and  she  is  not  embraced  under  the  term  "  descendants." 

In  Nichols  V.  Savage  (cited  in  1  Ves.^  53),  it  was  held 
that  a  gift  to  next  of  kin  or  relations  did  not  include  a  hus- 
band or  a  wife. 

In  Dames  v.  Bailey  (1  Vee.^  Sr.^  84),  the  testator  gave  the 
residuary  personal  estate  to  his  wife  for  life,  and  the  capital 
at  her  death  to  "  such  of  his  relations"  as  would  be  entitled 
to  it  by  the  Statute  of  Distributions ;  and  it  was  held  by  Lord 
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Hardwicks  that  the  executor  of  the  wife  was  not  entitled  to 
any  share  of  the  principal  residue. 

In  Warsdey  v.  Johnson  (3  Aik.^  758))  the  testator  devised 
certain  lands  to  his  wife'  for  life,  and  at  her  death  directed 
them  to  be  sold,  and  the  proceeds  to  be  divided  among  his 
relations,  according  to  the  statute.  It  was  held  that  the 
wife's  executor  was  not  entitled  to  anj  part  of  the  produce 
of  the  sale  with  the  next  of  kin. 

Garrick,  the  actor,  after  providing  by  his  will  for  the  pay- 
ment of  certain  bequests  and  legacies,  disposed  of  the  resi- 
due as  follows :  ^^  And  in  case,  after  payment  of  aU  the  said 
legacies,  bequests,  and  expenses,  there  shall  remain  any  sur- 
plus money  or  personal  estate,  I  direct  the  same  to  be  divided 
amongst  my  next  of  kin,  as  if  I  had  died  intestate."  The 
question  was,  whether  Mrs.  Oarrick,  the  widow  of  the  testa- 
tor, was  entitled  to  a  share  of  the  surplus  under  this  last 
clause ;  and  it  was  held  by  Lord  Eldon  that  she  was  not 
{Garrick  v.  Zord  Camden^  14  Ves.^  372.) 

These  cases  are  decisive  on  the  point  that  where  a  bequest 
is  left  to  a  man's  next  of  kin,  relations,  or  descendants,  to  be 
divided  among  them,  as  if  he  had  died  intestate,  his  widow 
is  not  included,  and  can  take  no  part  in  the  distribution  of  it. 

This  embraces  all  the  questions  that  have  been  submitted 
to  me  for  decision,  and  a  decree  must  be  entered  accordingly. 


New  Yobx  Ooobtt— HON.  CHARLES  P.  DALY,  AcnNO  BuBBMAn— 

Nofrember,  1868. 

Delmotte  V.  Taylor. 
In  the  Matter  of  the  Estate  of  Georob  W.  Miller,  deceased. 

The  deceMed  was  in  his  last  fflness,  svfbring  ftom  an  IneuaUB  disease ;  lie 
bad  just  made  his  wHl,  and  erjaiy  thing  tended  to  show  ih«t  he  was  in 
pToaent  apprehension  of  deaths  HM,  tliat  nnder  snch  eiieainstanoes,  a 
gift  of  his  horses,  famitnie,  wearing  apparel,  and  watch,  was  a  gift 
mtniM  eauMf  and  not  inter  vivoB. 
Vol.  L— 27 
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The  policj  of  the  law  is  a^;aiiist  g^fts  mortu  eauaa;  and  to  swUJn  them,  the 
most  dear,  dicnmntanttal,  and  satis&ctoiy  proof  will  be  required. 

To  oonstitate  a  Talid  donatio  mortU  eauoa,  there  must  be,  if  the  g^  is  If 
paxol,  an  actual  deliverj  and  aooepffeance  of  the  thing,  so  &r  aa  it  is  pos- 
sibla  The  mere  fiut  that  it  has  paasedinto  the  poasesidon  of  the  doneo^ 
even  bj  the  act  of  the  donor  himself,  is  not  enough. 

However  apparent  the  intention  of  the  deoeased  to  make  a  gift,  soch  inten- 
tion of  itself  is  unavailing  to  sustain  it. 

The  deceased,  in  his  last  illneo^  expfessed  a  desire  to  his  daughter  that  she 
should  have  his  carriage  and  horses^  but  did  not  request  her  to  take  pos- 
session of  them,  nor  direct  the  stable-keeper  to  deliver  them  to  her ;  nor 
did  it  appear  that  there  had  been  any  actual  transfer  or  change  of  pos. 
session,  though  thejr  were  used  bj  ber  afterwaids,  and  the  M^^man 
received  his  orders  from  her. 

ffdd,  not  such  a  deliveiy  bj  the  donor  to  the  donee,  as  was  necessaijr 
to  complete  the  gift 

80^  where  the  deoeased  gave  his  daughter  the  furniture  in  his  rooms,  the 
keys  to  which  were  given  her  by  her  husband,  and  she  subsequentij  re- 
moved the  furniture  to  her  residence,  though  nothing  etoe  appealed 
showing  that  she  took  possession  of  it  with  Uie  donor's  knowledge  and 
assent, — Meld,  not  sufficient  to  consummate  the  gift  The  fact  that  the 
furniture  was  in  the  donee's  possession  before  the  donor's  death,  is 
not  of  itself,  sufUdent  to  warrant  the  presumption  that  there  was  an  ac- 
tqid  deUvety.  A  mere  taking  posseaB&on  is  not  sufficient  It  should  ap- 
pear to  have  been  done  with  the  knowledge  and  aoquiesorace  of  the 
donor. 

On  the  accounting  of  Alexander  Taylor,  and  Halsey  W. 
Knapp,  execntors  of  the  last  will  and  testament  of  Geo.'  W.  Mil- 
ler, objections  to  the  account  were  filed  by  Mary  J.  Delmotte, 
Sneckner,  and  others,  next  of  kin,  on  the  ground  that  certain 
furniture,  a  gold  watch,  and  horses  and  carriage,  belonging 
to  the  estate,  were  not  accounted  for.  It  was  claimed,  on 
behalf  of  the  executors,  that  the  articles  specified  had  been 
taken  possession  of  by  Mrs.  Taylor,  a  daughter  of  the  tes- 
tator, under  a  gift  to  her,  by  the  testator,  shortly  before  his 
decease. 

OirARf.WB  F.  BASvovD,for  the  Exeeuton, 

WiL  E.  CuRTiB,  A.  R.  Dtbtt,  and  E.  W.  Dodgb,^  JTstrt  €fXbu 

The  Subrooatk. — All  the  other  questions  in  this  case  hav- 
ing been  disposed  of,  it  remains  but  to  consider  whether  the 


NET  YORK  OOUNTY,  KOVEMBEB,  1862.  419 

I»LH0rtB  «.  TATLOB. 

property,  for  which  the  executor  insiBts  he  is  not  to  aceonnt, 
was  disposed  of  by  the  testator,  as  a  gift  inter  vivas^  or 
mortis  causa.  This  property  consisted  of  the  furniture  of 
his  private  apartments,  his  carriage  and  horses,  his  gold 
watch,  and  his  wearing  apparel.  The  testator  was  the  pro- 
prietor of  an  establishment  in  Broadway,  known  as  the  City 
Assembly  Rooms,  in  connection  with  which  he  had  in  the 
same  building  two  rooms  furnished  for  his  private  use.  Dur* 
ing  his  illness  he  was  removed  from  these  apartments  to 
the  residence  of  his  son-in-law,  the  executor,  where  he  died. 
On  his  removal,  these  apartments  were  locked  up,  and  the 
key  was  in  the  possession  of  Taylor,  the  son-in-law.  Taylor 
testifies  that  the  deceased,  during  his  life,  gave  the  furniture 
in  these  rooms  to  his  daughter,  Mrs.  Taylor ;  but  his  testi- 
mony on  this  point  is  loose,  and,  in  my  judgment,  far  from 
satisfactory.  After  stating  that  the  testator  gave  his  wear- 
ing apparel  and  his  carriage  and  horses  to  his  daughter,  he 
says,  "  I  don't  know  about  the  furniture,  but  I  gave  her  the 
key  of  the  room  in  which  it  was."  But  afterwards,  in  the 
course  of  his  examination,  he  said  that  the  testator  gave  her 
the  furniture  about  six  weeks  before  his  death.  He  could 
not  say  whether  it,  or  the  horses  and  carriages,  were  given  to 
her  first,  nor  whether  it  was  before  or  after  the  execution  of 
the  will,  nor  who  was  present  except  himself,  the  testator, 
and  Mrs.  Taylor,  though  it  was  tiis  impression  that  there 
was  somebody  else  in  the  room.  He  says  that  the  testator 
said,  as  near  as  he,  Taylor,  could  recollect,  ^^  My  daughter,  I 
give  yon  the  furniture  in  my  room."  That  it  was  in  the 
evening — that  the  testator  was  not  in  his  bed,  and  that  he 
did  not  say  any  thing,  then,  about  his  will.  That  afterwards 
he,  Taylor,  gave  Mrs.  Taylor  the  key  of  the  rooms,  and  that 
two  or  three  weeks  before  the  testator's  death,  she  ordered 
part  of  the  furniture  to  be  removed  to  her  residence.  That 
he  did  not  know  whetherit  was  all  removed  at  one  time,  or 
who  did  it,  or  whether  it  was  stored. 

Bneckner,  the  brother  of  the  deceased,  testified  that  he  saw 
one  load  of  the  furniture  '^  loading  up,"  as  he  expressed  it,  on 
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the. day  of  the  testator's  death.  Mr.  Potter,  the  professional 
geotleman  who  drew  the  will,  testified  that  he  had  a  conver- 
sation with  the  deceased,  some  days  after  the  execution  of  the 
will,  in  reference  to  the  disposition  of  his  property  otherwise 
than  by  the  will.  That,  as  nearly  as  he  conld  recollect,  he 
called  on  Mr.  Miller  one  evening,  and  that  Miller  stated  to 
him  that  he  omitted  in  his  will  to  provide  for  a  matter  rela- 
ting to  a  carriage  and  horses,  and  inquired  whether  it  was 
necessary  to  have  the  will  altered,  or  •whether  he  could  dis- 
pose of  them  by  giving  them  away :  that  he  stated  that  he 
had  a  pair  of  horses  which,  or  one  of  which,  had  been  very 
long  in  use  by  him,  and  to  which  his  daughter  was  very 
much  attached,  and  which  he  wanted  her  to  have :  that  he, 
Potter,  told  him  that  it  would  not  be  necessary  to  alter  his 
will ;  that  he  could  dispose  of  it  by  gift :  that  he  then  sent 
for  Mrs.  Taylor,  and  that  she  came  into  the  room,  and  that 
the  substance  of  what  had  transpired  was  communicated  to 
her.  That  he  then  expressed  his  desire  that  she  should  have 
whatever  the  conversation  related  to :  that  as  nearly  as  the 
witness  could  recollect,  the  testator's  language  was,  that  she 
should  have  what  he  then  gave  her :  that  he  x^ould  not  recol- 
lect the  language  which  the  testator  used  when  he  addressed 
his  daughter  in  regard  to  the  horses  and  carriage,  but  that, 
according  to  his  best  recollection,  the  conversation  embraced 
his  pair  of  horses,  his  carriage,  and  the  harness  he  had  used. 
NoUiing  appears  to  have  been  said  or  to  have  occurred  on 
the  occasion  respecting  the  disposition  of  the  other  property. 
Taylor  was  also  present  at  this  interview,  and  he  testified 
tliat  Miller  gave  the  horse  and  carriage  to  his  daughter  at 
that  time,  and  that  she  took  possession  of  the  carriage  and 
horses  seveiral  weeks  before  the  testator  died.  It  does  not 
appear  that  there  was  any  actual  transfer  or  change  of  pos 
session  from  the  stable  where  they  were  left  Taylor  merely 
says,  ^^  They  were  brought  from  tire  stable  in  Mercer-street 
to  her  house;  I  mean  to  say  that  they  were  subject  to  her 
orders ;  I  know  that  the  coachman  took  his  orders  from 
her :" — acts  which  show  an  acceptance  of  the  gift  by  Mrs. 
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Taylor,  bat  which  farnish  no  evidence  of  an  actual  delivery 
on  the  part  of  the  testator. 

All  the  testimony  in  respect  to  the  wearing  apparel  is  a 
mere  general  statement  of  Taylor  that  the  testator's  wearing 
apparel  was  given  to  his  daughter,  and  that  she  took  posses- 
sion of  it  during  his  lifetime.  How,  where,  or  under  what 
circumstances  the  gift  was  made  and  consummated  by  a 
transfer  of  the  possession  does  not  appear,  nor  any  thing 
further  upon  the  subject,  except  the  statement  of  Taylor  that 
there  was  a  trunk  at  her  residence  containing  the  testator's 
apparel ;  and  all  that  appears  in  respect  to  the  gift  of  a  watch 
is  found  in  the  testimony  of  Taylor,  to  the  effect  that  he  be- 
lieved the  testator  gave  it  to  his  daughter  to  keep  for  his  son, 
after  the  testator's  death. 

It  is  manifest  from  the  nature  of  the  property,  consisting, 
as  it  did,  of  his  wearing  apparel,  his  gold  watch,  the  furni- 
ture of  the  rooms  which  he  occupied,  and  his  carriage  and 
horses,  that  what  the  testator  intended  was  a  gift  mortis 
cauBCk  It  was  his  last  illness ;  the  disease  of  which  he  died 
is  one  that  is  generally  found  to  be  incurable ;  he  had  just^ 
made  his  will,  and  every  thing  tends  to  show  that  he  was  ^i 
present  apprehension  of  the  near  approach  of  death.  Under 
such  circumstances,  the  presumption  would  be  that  what  he 
intended  was  a  gift  of  that  nature,  and  not  an  unconditional 
disposition  of  the  property. 

To  constitute  a  valid  doruiUo  mortis  eausa^  there  must,  if 
the  gift  is  by  parol,  be  an  actual  delivery  of  liie  thing,  so  far 
as  it  is  possible  to  make  it.  The  mere  fact  that  it  has  passed 
into  the  possession  of  the  donee,  even  by  the  act  of  the  tes- 
tator himself,  is  not  enough  {Ha/uihina  v.  jBlewitt^  2  jEsp.j 
663) ;  but  the  circumstances  must  be  such  as  are  consistent 
with  the  presumption  that  he  had  parted  with  all  dominion 
over  it,  subject  only  to  its  revocation  upon  the  happening  of 
any  one  of  those  events  which  make  such  a  gift  revocable,  and 
distinguish  it  from  a  gift  inter  vivos.  Whatever  doubt  may 
have  existed  in  consequence  of  some  ill-considered  cases  and 
loose  dicta  {SpraOoy  v.  WiUan,  1  HMs  N.  P.,  10;  WdUy 
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▼.  Bcrrany  ClayUm^  135 ;  Hvdwm  y.  Hudson^  Zatchy  214 ; 
Brodki  Ahm.y  TreapasBy  303),  of  the  neceaaitj  of  an  actaal 
deliverj,  they  have  been  put  an  end  to  bj  numerous  rulings 
since  the  decision  of  Lo&d  Hasdwigkb,  in  Ward  v.  T%um$r 
(2  Ve».y  Sr.y  431).  '^  Tradition  or  delivery,"  said  that  eminent 
judge,  "  is  necessary  to  make  a  mortis  eausa.^  ^^  Both  by 
the  civil  law,  and  the  law  of  England,"  says  Babon  Pabke, 
'^  there  must  be,  in  this  kind  of  donation,  an  act  of  deliv- 
ery." {Bunn  V.  Markhamy  7  Tomnt.y  224.)  It  is  now,  said 
Chief-justice  Abbot,  the  well-established  rule  that  a  donatio 
mortis  causa  does  not  transfer  the  property  without  an 
actual  delivery.  {Irons  v.  SmaUpieoey  2  Bam,  <&  Aid.,  552.) 
And  to  the  same  effect  are  numerous  American  authorities. 
The  testator  may  indicate  his  intention  in  the  strongest  way,V 
as  in  Bryson  v.  Browrig  (9  Yes.y  1) ;  where,  after  having 
declared  his  intentions  to  put  his  daughter  upon  an  equality 
with  another  daughter,  he  ordered  his  wife  and  executors  to 
take  two  securities,  a  bond  and  a  mortgage,  out  of  a  drawer 
where  they  lay  with  other  securities :  which  she  did,  and  by 
his  directions  placed  them  by  themselves  in  another  drawer, 
for  and  as  the  property  of  the  daughter,  and  the  testator 
pointing  them  out  to  the  daughter,  and  referring  to  them 
several  times  afterwards  as  her  property.  In  conformity  with 
which  directions  his  wife,  after  his  death,  as  his  executrix, 
paid  over  the  amount  of  the  securities  to  the  daughter.  In 
Bunn  V.  Jfarkham  {siyprajy  where  a  testator  even  went  fur- 
ther, by  causing  certain  bonds,  bank-notes,  and  guineas  to  be 
taken  out  of  his  iron  chest,  and  sealed  up  in  his  presence, 
directing  the  amount  of  the  contents  to  be  written  upon  the 
package,  with  the  words,  '^  For  Mrs.  and  Miss  C,"  and  then 
further  directed  his  brother  to  replace  them  in  the  chest,  to 
lock  and  seal  it  up,  and  ordered  it  to  be  delivered  to  one  of 
his  executors ;  and  yet  in  both  of  these  cases,  where  the  in- 
tention was  certainly  manifested  as  strongly  as  in  the  case 
now  before  me,  it  was  held  that  the  gift  was  not  good,  for 
the  want  of  the  essential  requirement  of  an  actual  delivery 
and  tn^nsfer  of  the  property  into  the  possession  of  the  donee. 
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The  rigid  adherence  to  this  rule  is,  to  prevent  the  abaae 
which  would  occur  if  a  man's  property  could  be  disposed  of, 
after  his  death,  by  the  mere  testimony  of  a  witness  as  to  his 
mental  intention.  In  the  Roman  law,  from  which  the  valid* 
ity  of  such  gifts  is  deriyed,  unusual  solemnities  were  required 
as  a  security  against  fraud.  It  was  requisite  that  both  donor 
and  donee  should  be  present  at  the  itime  of  the  gift ;  that  it 
should  be  made  in  the  presence  of  five  witnesses ;  and  that  it 
should  be  limited  in  point  of  value.  {IHg,  Idb,^  39,  tit.  6 ; 
Cod.  Zih.j  8,  tit.  37 ;  Strahan?s  Domat^  part  ii.,  book  iv.,  tit.  1, 
§  23.)  The  common  law  did  not  require  all  these  formalities, 
but  ite  policy  has  been  uniformly  against  the  encouragement 
of  gifts  of  this  nature.  {Harrie  v.  Olark^  3  iT.  Y.  [3  Camet.']^ 
93, 121 ;  SpraUey  v.  Wilson^  HMb  N.  P.,  Reporteif^s  Notea^ 
10.)  Lord  Hardwicke  even  went  so  far  as  to  express  his  regret 
that  all  gifts  of  the  kind  had  not  been  prohibited  by  statute. 
{y^ard  V.  JkimeTy  2  Veif.^  8r.^  437.)  They  operate  like  legacies, 
taking  effect  only  upon  the  testator's  death ;  and  as  the  law, 
to  prevent  perjuries  and  fraudulent  at^mpts  to  secure  a 
man's  property  after  his  death,  has  rigidly  insisted  upon  cer- 
tain formalities  in  the  publication  of  last  wills  and  testaments, 
and  has  prohibited  the  making  of  nuncupative  wiUs,  except 
by  soldiers  while  engaged  actively  in  military  service,  and 
by  seamen  while  upon  the  sea,  it  is  essential  that  something 
should  be  required  in  the  case  of  gifts  wiiich  are  to  have  all 
the  effect  of  a  disposition  of  pjroperty  by  will,  which  will 
serve  equally  to  preveut-tcbuse ;  and  hence  the  courts  have 
settled  down  uppn-the  rule,  that  there  muM  be  an  actual  de- 
livery by  the  testator  of  the  thing  bestowed,  and  an  accept- 
ance and  ^  reduction  of  it  into  his  possession  by  the  donee, 
to  consummate  the  gift ;  and  being  once  adopted  as  a  rule 
upon  broad  grounds  of  public  policy,  it  must  be  the  test  in 
every  case,  however  strong  may  be  the  evidence  otherwise 
to  show  an  intention  to  make,  such  a  gift.  As  a  further  se- 
curity, moreover,  the  law  requires,  to  sustain  a  donatioti 
mortis  ccncaay  the  most  clear,  circumstantial,  and  satisfactory 
proof  to  support  such  a  disposition.    Says  Lord  St  Lbokabds, 
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in  Th(mip9(ni  v.  Heffeman  (4  Drury  dk  Wwrr.^  285),  ^^  I  should 
require  not  a  mere  general  statement  of  the  fact  of  a  gift 
having  been  made,  but  to  be  informed  of  the  most  minute 
particulars; — the  amount,  how  it  was  given,  when,  where, 
in  whose  presence,  and  in  what  condition  of  mind  and  body 
the  alleged  donor  was ;  in  fact,  all  such  particulars  as  might 
be  expected  in  a  fair  transaction." 

That  the  testator  intended,  in  the  present  case,  to  bestow 
the  carriage  and  horses  upon  his  daughter,  I  do  not  entertain 
the  slightest  doubt ;  but  there  was  wanting  what  the  law  re- 
quires, an  actual  delivery  of  them  into  her  possession.  Any 
act  evincing* an  intent  to  deliver  them,  would  be  sufficient 
{Ooodrich  v.  Wdtker^  1  Jokths.  Caa^  253) ;  but  there  is  nothiog 
shown  by  the  evidence  but  the  intention  to  give,  which  is  ^ 
not  enough.  What  will  constitute  an  actual  delivery  de- 
pends more  or  less  upon  the  circumstances  of  each  particular 
case.  The  delivery  of  the  keys  of  the  place  where  the  thing 
intended  to  be  given  is  kept,  is  a  delivery  of  the  possession, 
as  it  is  the  means  whereby  to  come  at  the  possession.  (  Ward 
v.  Twm&r^  2  Fe*.,  /Sr.,  437.)  In  Penfidd  v.  Thayer,  PubUc 
AdmmistrcUar  (1  JS.  D.  Smithy  305),  a  judgment  in  which  I 
concurred,  it  was  held  that  a  gift  by  the  intestate  in  these 
words,  "  My  trunk,  up-stairs,  and  what  is  in  it,  I  give  yon ; 
there  is  enough  in  it  to  take  care  of  you  for  a  spell," — the 
trunk  being  in  a  room  in  the  common  occupation  of  donor 
and  donee,  in  a  boarding-house, — followed  by  the  donor  im- 
mediately quitting  the  house,  without  any  intimation  of  an  in- 
tention to  return,  though  he  did  return  afterwards,  was  a 
good  delivery,  though  we  were  of  opinion  that  the  point  was 
one  of  great  embarrassment  and  doubt  In  Smith  v.  Smith 
{1  Strange,  955),  a  nieijprius  case,  it  was  shown  that  the  in- 
testate lodged  at  the  defendant's  house ;  that  he  had  furniture 
And  plate  there ;  that  he  had  said  whatever  he  had  brought 
there  he  never  intended  to  take  away,  but  give  directly  to 
the  defendant's  wife ;  and  that  when  he  went  out  any  time, 
it  was  his  custom  to  leave  the  key  of  his  rooms  with  the 
defendant ;  and  this  was  thought  to  be  such  a  mixed  posses- 
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aion  as  to  dispenBe  with  any  farther  act  of  delivery  to  con- 
sammate  the  gift    This  case,  however,  has  been  frequently 
qoeetioned.    In  RoyBton  v.  Ha/nkey  (3  Moore  dk  Scott^  881), 
where  the  intestate  had  lived  for  five  years  in  the  house  of 
his  only  child,  under  an  agreement  to  pay  her  two  shillings 
a  week,  and  had,  upon  her  premises,  a  cow,  two  calves,  an 
ass,  and  some  furniture,  and  had  frequently  told  her  that  she 
was  to  have  the  animals  and  the  furniture  for  what  he  owed 
her,  repeating  it  a  few  days  before  his  death,  the  court,  though 
they  thought  the  case  was  not  free  frdm  doubt  and  diffi- 
culty, were  of  opinion  that  as  the  deceased  had  agreed  that 
the  property  should  be  taken  in  satisfaction  of  his  indebted- 
ness, and  as  the  property  was  all  upon  her  premises  when  he 
declared  that  she  should  have  it  for  what  he  owed,  that  was 
a  sufficient  delivery.    In  fact,  nothing  more  could  be  done, 
as  the  property  was  all  under  her  own  roof,  and  no  asporta- 
tion or  change  could  be  necessary.    But  in  SutUington  v. 
Oilmore  (14  Barh,^  243),  where  the  testator,  in  his  last  sick- 
ness, and  a  few  days  before  his  death,  conveyed  a  farm  to 
his  sister,  on  which  she  had  resided  for  some  time  previous, 
and  at  the  same  time  told  her  that  there  was  personal  prop- 
erty upon  the  farm,  naming  some  of  it,  and  that  he  would 
give  it  to  her ;  it  was  held  that  there  was  no  sufficient  de- 
livery of  the  property  to  support  a  gift ;  that  the  property 
was  several  miles  off,  and  there  was  no  act,  nothing  but 
words.    When  it  is  remembered  that  the  sister  and  her  hus- 
band were  in  actual  occupation  of  the  farm,  that  the  property 
intended  to  be  given  was,  in  fact,  in  their  possession,  and 
that  the  testator  had  just  executed  a  conveyance  of  the  fann 
to  his  sister,  this  case  is  a  very  strong  one,  to  show  how 
strenuously  the  courts  insist  upon  an  actual  delivery,  and 
how  unwilling  they  are  to  sustain  gifts  of  this  nature.    The 
same  reasons  of  public  policy  which  led  to  the  adoption  of 
this  rule,  induced  the  enactment  of  the  Statute. of  Frauds, 
and  the  course  of  modem  decisions  has  been  to  construe  the 
Statute  of  Frauds  strictly — ^to  give  no  effect  to  mere  words 
depending  upon  the  memory  or  truthfulness  of  witnesses,  un- 
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lees  tbegr  are  accompanied  bj  some  act.  It  may  be  said  that 
a  man  Btretched  upon  a  bed  of  Bickness,  and  in  present  ap- 
prehension of  the  approach  of  death,  can  be  expected  to 
make  such  delivery  only  as  is  possible  nnder  the  circom- 
stances,  and  that  the  property  he  intends  to  give  may  bo  of 
such  magnitude,  or  may  be  so  situated,  as  to  make  an  actual 
delivery  of  it  impossible.  If  so,  then  it  is  not  a  proper  sub- 
ject for  a  gift  morHa  eausa.  The  Roman  law  wisely  restricted 
such  gifts  to  an  amount  limited  in  value ;  and  we  conform  to 
the  spirit  of  that  judicious  rule  by  insisting,  in  erery  case, 
that  all  the  requisites  of  an  actual  delivery  shall  be  complied 
with.  If  a  man  will  not  or  cannot  put  his  intentions  in  wri- 
ting, and  ho  wishes  to  bestow  what  is  not  in  his  power  actu- 
ally to  deliver,  it  is  better  that  such  gifts  should  fail,  than 
that  the  door  should  be  opened  to  the  frauds,  abuses,  and 
perjuries  that  would  follow  if  the  law  recognized  that  a  dying 
.man  could  bestow  personal  property,  of  any  kind  or  value, 
merely  by  word  of  mouth. 

In  the  present  case,  there  was  no  impediment  to  an  actual 
delivery  on  the  part  of  the  testator.  If  he  had  requested 
Mrs.  Taylor  to  take  the  horses  and  carriage  into  her  posses- 
sion, and  she  had  done  so,  or  he  had  sent  a  message  to  the 
stable-keeper  to  deliver  them  to  her,  and  they  had  been  de- 
livered accordingly,  the  gift,  in  my  judgment,  would  have 
been  consummated.  But  nothing  of  this  kind  has  been 
shown.  There  were  acts,  on  the  part  of  Mrs.  Taylor,  amount- 
ing to  an  acceptance  of  the  gift;  but  none,  on  the  part  of  the 
testator,  showing  that  he  had  delivered  the  property  into  her 
possession. 

In  respect  to  the  furniture,  there  was  a  change  of  posses- 
sion. But  nothing  to  show  that  it  was  done  with  the  knowl- 
edge or  acquiescence  of  the  testator.  The  fact  that  the  fur- 
niture was  in  her  possession  before  his  death,  is  not  of  itself 
sufficient  to  warrant  the  presumption  that  there  was  an  actual 
delivery.  {Ketrvny  v.  The  Pviblio  Administrator^  2  Bradf.^ 
819.)  It  should  appear  that  she'took  possession  of  it  with 
the  knowledge  and  assent  of  the  donor;  for  without  this, 
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nothing  is  Bhown  on  his  part  but  the  intention  to  give,  which 
is  not  enough.  I  am  not  satisfied,  moreover,  with  the  eri- 
idence  produced  to  establish  a  gift  of  the  furniture. 

It  rests  upon  the  testimony  of  a  single  witness.  That  wit- 
ness is  the  husband  of  the  donee,  and  the  executor  who  is 
required  to  account  for  it;  and  his  testimony  is  too  loose, 
vague,  and  general,  to  come  up  to  the  requisite  of  Lord  St. 
Lbonasds'  rule.  This  applies  equally  to  the  gift  of  the  wear- 
ing apparel.  I  should  feel  strongly  disposed,  if  it  were  pos- 
sible, to  sustain  the  gift  of  the  gold  watch.  That  a  dying 
•father  should  desire  especially  to  leave  such  a  memento  to 
an  only  son,  and  being  absent,  should  give  it  to  his  daughter 
to  be  delivered  to  him,  is  most  natural  and  probable ;  and 
that  probability  is  heightened  by  the  fact,  that  the  watch 
was  afterwards  delivered  by  Mrs.  Taylor  to  her  brother.  But 
the  difficulty  is,  that  there  is  no  evidence  whatever  of  the 
fact  of  the  gift.  Mr.  Taylor  does  not  swear  to  the  knowledge 
of  any  declaration  or  act  of  the  testator  respecting  it,  but 
merely  states  his  belief  that  it  was  so  given,  which  is  not 
enough  to  sustain  a  dancUio  cau9a  mcrUs. 


New  Yo^  CofUNTY— -HON.  OHABLBS  P.  DALT,  Acrmo  Subbogatb— 

December,  1862. 

Snecknbb  V.  Tayloe.' 

In  the  Matter  of  the  Jmal  Accounting  of  the  Ececutor  of 

Gbosgb  W.  Miller,  deceased. 

Oa.an  aooonntiiig,  one  of  the  execatoxs  ofibied  himself  as  a  witneeB»  to  prove 
that  oertaln  properly  had  never  been  in  the  actoal  poeeeeaion  of  the  ex- 
ecutors, bat  had  been  given  by  the  testator  in  his  lifetime  to  his  dangh- 

V  ter  (the  wife  of  the  witness),  who  was  also  a  residuary  legatee  under  the 
win.  EM,  that  the  testimony  offered  was  not  in  violation  of  the  oom- 
inon4aw  mle,  that  a  husband  camiot  give  testimony  in  fnvor  of  his  .wife, 
and  must  be  admitted. 

The  question  as  to  the  viLlidity  of  the  alleged  gifis  marUa 
ea^Asa  bj  the  testator  to  Mrs.  l^jlor,  the  wife  of  the  executor, 
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Alexander  Taylor,  was  disposed  of  by  the  surrogate.  (See 
DdmoUe  y.  Taylor^  AnU^  417).  On  the  final  aocoanting, 
the  executors  omitted  to  charge  themselves,  in  their  acoonnt, 
with  the  sum  of  $1,216,  the  appraised  value  of  certain  arti- 
cles enumerated  in  the  supplementary  inventory  as  ^^furni- 
ture, &c.,  in  possession  of  and  claimed  by  the  daughter  of  the 
testator,  as  having  been  given  her  by  the  testator  during 
his  lifetime." 

William  Sneckner  and  Mary  J.  Delmotte,  legatees  under 
the  will,  made  such  omission  a  ground  of  exception  to  the 
accounts,  and  alleged  that  the  said  articles  ^'  are  in  posees- 
sion  of  the  executors,  or  under  their  control,  and  that  they 
are  entitled  to  the  same." 

In  support  of  this  objection,  the  contestants  called  Wm. 
Sneckner,  a  party  to  this  proceeding  and  one  of  the  objectors, 
to  show  by  him  that  some  portion  of  the  property  in  ques- 
tion was  in  the  possession  of  the  testator  shortly  before  his 
death. 

The  surrogate  held  that  Sneckner^s  testimony  was  suffi- 
cient, in  the  absence  of  rebuttal  or  explanation,  to  charge  the 
executors  with  the  property  in  question,  as  assets  of  the  tes- 
tator. Thereupon  Alexander  Taylor,  one  of  the  executors, 
offered  himself  as  a  witness  to  prove  that  said  property  was 
never  in  the  actual  possession  of  the  executors,  but  was  given 
by  the  testator,  in  his  lifetime,  to  his  daughter  (the  wife  of 
said  Taylor),  who  took  immediate  possession  thereof. 

Counsel  for  the  objectors  insisted  that  Taylor's  testimony- 
should  be  stricken  out,  on  the  ground  that  the  witness  was 
incompetent  to  testify  for  or  against  his  wife,  who,  as  a  re- 
siduary legatee,  was  a  party  to  the  proceeding,  and  who 
claimed  the  property  in  question  as  a  gift  to  her,  inter  vivos. 

Chablbs  F.  SAi7FaBD,/(?r  the  Exectdon. 

L  The  common-law  rule  that  husband  and  wife  are  in- 
competent witnesses  for  or  against  each  other,  where  either 
is  a  party,  or  has  an  interest  in  the  suit,  has  been  held  sub- 
ject to  exceptions.    In  collateral  proceedings,  not  immedi- 


NBW  YOBK  COUNTT,  DECEBCBQB!B»  1809.  4S9 

atelj  affecting  their  mutual  interests,  their  evidence  ia  re- 
ceivable, notwithstanding  it  maj  subject  the  other  to,  or 
exonerate  the  other  from,  a  legal  demand.  {6fr&ml.^  342, 
and  cases  cited.)  The  reason  is,  that  the  verdict  cannot  be 
used  in  a  subsequent  action. 

IL  la  the  present  case,  the  husband  is  not  disqualified 
under  the  common-law  rule.  (1.)  Although  nominally  a  party 
to  the  record,  being  summoned  in  the  citation,  the  witness's 
wife  is  not  a  party  to  the  issue,  which  is  tried  simply  as  be- 
tween the  objectors  and  the  executors.  (2.)  The  adjudica- 
tion of  the  surrogate  would  not  be  conclusive  upon  her,  in 
any  action  between  herself  and  the  executors,  for  the  recov- 
ery of  the  property  in  question.  (3  Jiev.  Stat.^  5  ed.,  181, 
>§  71.)  (3.)  Her  interest  in  the  result  is  contingent  and  un- 
certain, depending  upon  the  fact  of  a  residuum  after  payment 
of  debts  and  legacies.  {Rioha/rdsan  v.  Learned^  10  Pidk,^ 
261.) 

in.  The  statute,  which  authorizes  an  executor  (as  such)  to 
be  examined  on  oath,  "  touching  any  property  or  effects  of  the 
deceased  which  have  come  to  his. hands,  and  the  disposition 
thereof,"  is  broad  enough  to  remove  the  common-law  dis- 
ability, and  to  render  the  testimony  admissible.  He  does 
not  occupy  the  position  of  witness  for  or  against  his  wife,  or 
any  one  else.  He  is  the  subject  of  an  inquisitorial  examina- 
tion, by  virtue  of  his  official  capacity  and  the  statute.  The 
statute  expressly  authorizes  his  examination  (either  on  his 
own  behalf  or  otherwise)  touching  such  property  and  its  dis- 
position. 

A.  B.  DTBSTffar  LegaUe$  and  Obieetari.  - 

I.  The  wife  will  be  directly  affected  by  the  decision  of  the 
surrogate  on  this  question.  We  seek  to  increase  the  value  of 
the  assets  by  this  property.  The  executor  seeks  to  decrease 
it  by  the  omission  of  it.  (1.)  The  order  on  this  accounting 
will  be  conclusive  evidence  as  to  both  increase  and  decrease 
of  the  value  of  any  assets.  (3  JRev.  StaLj  6  ed.,  181,  §  71, 
subd.  4 ;  Stiles  v.  Burch^  5  Paige^  621 ;  Glover  v.  HoUey^  2 
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Bradf.,  29 ;  6  Sandf.,  880.)  (2.)  By  sections  78,  79,  it  is 
clear  the  statute  intended  to  make  the  accoanting  final,  and 
binding  on  all  parties.  If  the  property  in  dispute  were  in 
the  hands  of  the  executor,  the  surrogate  could  order  its  dis- 
tribution. The  fact  that  it  is  in  the  possession  of  Mrs.  Tay- 
lor, does  not  alter  the  question  <^  power  in  the  surrogate  to 
decide,  so  as  to  bind  all  parties.  A  decision  adverse  to  the 
objectors  on  this  proceeding,  will  protect  the  wife  of  the  wit- 
ness ;  the  decision  will  ennre  to  her  benefit,  for  while  under 
the  will  she  gets  three*fourths  of  the  residue,  she  gets,  in  ad- 
dition, the  whole  of  this  property  now  in  dispute. 

XL  The  statute  (3  R&o.  Stat.^  5  ed.,  179,  §  60)  allows  the 
examination  of  the  executor  only  as  to  property  admitted  or 
conceded  to  be  the  testator's.  It  does  not  apply  to  the  case 
qS  a  contested  claim  of  title  between  the  estate  and  a  third 
person.  In  cases  like  Offilvie  v.  OgUvie  (1  Bradf.^  356),  if 
he  be  examined  concerning  any  property  claimed  to  belong 
to  the  deceased,  and  apparently  charged  by  his  own  testi- 
mony, there  is  an  obvious  justice  in  permitting  him  to  dis- 
charge himself.  But  if  the  evidence  be,  aliunde^  to  chai-ge 
him  with  property  which  he  has  not  disposed  of,  and  which 
has  not  come  to  his  hands,  and  his  excuse  is  that  it  is 
the  property  of  another  person,  and  has  never  come  to  his 
hands,  he  becomes  a  witness  in  chief,  if  he  can  in  any  case 
be  examined,  and  such  testimony  does  not  cotne  within  the 
statutory  examination ;  and  if  his  wife  be  the  claimant,  he 
cannot  be  examined. 

Thb  Surrogate. — ^I  shall  allow  the  testimony  of  Mr.  Tay- 
lor to  be  received  in  evidence. 
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Nxw  YoBX  OooHTT— HON.  CHARLES  P.  DALY,  Actdig  SuBBOGAm— 

November,  1863. 

SOOTT  V.   MONELL. 

In  the  Matter  of  the  AccovmUng  of  the  Msecutrix  of  Albx- 

AiTDBB  L.  M.  Scott,  deceased. 

A  diredioQ  in  a  win  that  tbe  execntora  inyest  a  certain  earn  of  money  in  the 
pordiaae  of  real  estate,  in  their  own  names,  in  tmst,  and  apfdy  the  in- 
come of  it  to  the  snpport  and  maintenance  of  the  widow  daring  her  Ufe^ 
and  to  the  sapport  and  edncation  of  two  in&nt  children,  until  they  ehoold 
become  of  age, — Bield,  void,  as  suspending  the  power  of  alienation  for  a 
longer  period  tlian  that  of  two  Uves  in  being.  A  limitatlQn  npon  minozi- 
ties  is  a  limitation  npon  liyes. 

Such  a  direction  is  not  rendered  valid  by  a  snbsequent  provision  of  the  will, 
that  upon  the  death  of  the  widow  the  sum  so  directed  to  be  invested 
aboold  become  a  part  of  the  residuary  estata 

It  can  make  no  difibrence  whether  or  not  any  ftirther  limitation  would  be  cut 
off  by  the  widow's  death  during  the  minority  of  the  children.  The  ex- 
istence of  a  poesibilily  that  the  trust  might  be  carried  over  beyond  two 
lives  is  suffldent  to  render  it  invalid. 

An  authority  to  executors  to  sell  real  estate  in  a  certain  contingency,  and 
divide  the  proceeds  among  certain  specified  persons,  does  not  vest  the 
estate  in  the  executors.  It  is  dmply  a  power,  and*the  land  passes  at 
once  to  the  devisees,  subject  only  to  the  execution  of  the  power. 

The  testator  bequeathed  personal  property  to  his  executors,  to  be  held  in 
trust  until  his  in&nt  son  should  become  of  age,  but  made  no  di^xMition 
of  the  income  and  profits  that  would  arise  from  it  before  its  distribution. 
MM,  that  though  the  will  did  not  in  terms  direct  an  accumulation, 
the  direction  led  to  that  result,  and  the  appointment  of  a  time  for  the 
division  was  void. 

TIm  consent  of  ioiant  heirs  cannot  be  made  the  ground  of  any  order  whic)i 
may  pr^udioe  their  rights. 

Thus,  the  written  consent  of  the  heirs  (two  of  whom  are  in&nts),  that  an  out- 
standing mortgage  on  a  farm,  devised  by  the  testator  to  the  widow, 
should  be  paid  out  of  the  personal  estate,  or  that  the  widow  should  have 
the  use  of  a  certain  sum  of  money  during  her  pleasure,  \b  invalid,  and 
does  not  relieve  the  widow  from  her  liability,  as  executrix,  to  account 
therefor. 

The  rent  of  a  pew  in  church,  rented  "by  the  widow  for  the  use  of  herself 
and  the  children,  after  the  testator's  death,  is  not  a  chaige  upon  the  per- 
sonal estate,  and  cannot  be  allowed  to  her  on  her  accounting  as 
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The  testator,  Alexander  L.  M.  Scott,  departed  this  life  on 
the  Slst  day  of  AaguBt,  1857,  leaving  a  will  bearing  date  the 
8th  day  of  January,  1857,  and  leaving  him  surviving,  his 
widow,  Margaret  M.  Scott,  and  his  children,  James  O.  Scott 
(afterwards  declared  to  be  a  person  of  unsound  mind,  and 
represented  in  this  proceeding  by  John  J.  Monell,  his  com- 
mittee), John  M.  Scott,  Fanny  L.  Scott,  and  Gilbert  C. 
Scott — the  two  latter,  minors. 

By  the  second  clause  of  his  will,  the  testator  gaVe  his  wife 
his  dwelling-bouse,  &c.,  sitnate  at  No.  682  Broome-street,  in 
the  city  of  New  York.  This  devise  was  revoked  by  a  codicil 
to  the  will,  bearing  date  the  17th  day  of  August,  1857,  and 
in  lien  thereof  he  gave  her  his  farm,  &c.,  situate  in  Orange 
county,  New  York. 

By  tJie  third  clause  of  the  will,  the  testator  gave  to  his  ex- 
ecutors and  executrix  fifty  thousand  dollars,  to  be  invested 
for  the  support  of  his  wife  during  life,  and  of  his  two  chil- 
dren, Louisa  and  Gilbert,  during  their,  minority.  (This 
amount  was  reduced  by  the  codicil  to  forty  thousand  dol- 
lars.) 

By  the  fourth  clause,  he  directed  that  in  case  his  wife 
should  marry  again,  she  should  have  the  income  of  thirty 
thousand  dollars,  only  during  life,  and  that  the  income  of  thje 
balance  of  the  fund  should  be  for  the  benefit  of  said  minor 
children.  This  clause  also' provides  that  upon  the  death  of 
his  wife,  the  sum  invested  and  set  apart  for  her  should  be- 
come a  part  of  his  residuary  estate. 

By  the  sixth  clause,  he  directed  that  on  his  son  Gilbert 
becoming  of  age  (or  if  he  should  die  before  that  time,  then 
in  a  reasonable  time  thereafter),  his  whole  estate  (except  the 
fifty  thousand  dollars  before  invested  and  set  apart),  should 
be  sold,  unless  the  same  could  be  divided  to  the  satisfaction 
of  all  concerned. 

'  By  the  seventh  clause,  he  directed  that  the  share  of  his 
estate  given  to  Louisa  should  be  invested,  and  the  income 
thereof  only  should  be  paid  to  her  during  life. 

By  the  remaining  clauses  of  his  will,  the  testator  gave  his 
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executors  and  executrix  power  to  sell  his  real  and  personal 
estate,  and  appointed  his  wife  executrix,  and  his  son  James 
0.  Scott,  and  his  friend  Matthias  Clark,  executors  thereof. 

The  will  was  admitted  to  probate  on  the  8th  day  of  Octo- 
ber, 1857,  and  shortly  thereafter  letters  testamentary  were 
issued  thereon  to  the  persons  named  therein  as  executrix  and 
executors. 

Shortly  after  the  death  of  the  testator,  his  widow  loaned 
the  sum  of  forty  thousand  dollars,  belonging  to  the  estate,  to 
one  John  W.  Lewis,  taking  his  bond  and  mortgage  therefor 
in  her  own  name.  The  interest  received  by  her  from  Lewis, 
subsequently,  she  appropriated  to  her  own  use,  and  for  the 
support  of  her  two  minor  children. 

She  also  invested  the  sum  of  seven  thousand  seven  hun- 
dred and  fifty  doUai-s,  of  moneys  belonging  to  the  estate,  in 
the  purchase  of  a  house  and  lot  in  Thirty-fourth-street,  in 
the  city  of  New  York,  the  deed  of  which  was  taken  in  her 
own  name. 

She  also  paid  the  sum  of  nine  hundred  and  eighty  dollars 
as  interest  due  upon  a  mortgage  upon  the  farm  in  Orange 
connty,  which  had  been  devised  to  her  by  the  codicil  in  lieu 
of  the  Broome-street  house. 

On  the  6th  of  October,  1859,  the  executrix,  on  behalf  of 
herself  and  the  executors  named  in  the  will,  applied  to  the 
surrogate  for  a  final  settlement  of  her  accounts  as  such,  and 
afterwards  filed  her  separate  account. 

In  the  accounts  filed  by  her,  Mrs.  Scott  credited  herself 

with  the  sum  of  $11,663.87,  being  the  aggregate  amount  of 

interest  received  by  her  from  John  W.  Lewis  on  the  forty 

thousand  dollars  mortgage,  and  which  she  had  expended  for 

herself  and  her  two  minor  children.    This  credit  John  J. 

Monell,  as  committee  of  James  O.  Scott,  objected  to,  on  the 

ground  that  the  trust  created  by  the  third  clause  of  the  will 

(under  which  Mrs.  Scott  claimed  the  right  to  appropriate  the 

money  in  the  manner  above  stated),  was  void,  as  it  suspended 

the  absolute  power  of  alienation  for  a  longer  period  than  that 

allowed  by  the  statute.     Other  objections  to  the  account 
Vol.  L— 28 
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were  made,  which  appear  in  the  opinion.  On  the  part  of 
the  executrix,  it  was  claimed  that  the  payments  with  which 
she  sought  to  credit  herself,  were  all  made  by  the  advice  and 
consent  of  all  the  children,  and  were  formally  ratified  by 
them  in  writing. 

LoKD  &  BcfUt(xa,for  Manell,  the  Committee,  de. 

I.  The  trust  which  the  testator  attempted  to  create  by  the 
second  clause  of  the  will  is  void,  as  it  suspends  the  absolute 
power  of  alienation  for  a  longer  period  than  that  allowed  by 
law.  (3  Bev.  Stat.^  6  ed.,  76,  §  1.)  (1.)  Each  minority 
counts  a  life ;  or,  in  other  words,  a  limitation  upon  minori- 
ties is  a  limitation  upon  lives.  {Hawley  v.  Jamea^  16  Wend.^  ' 
61 ;  reversing  5  Paige^  318,  445 ;  Bowers  v.  Smithy  10  /c?., 
198.)  (2.)  If  there  is  a  possibility  of  the  limitation  extend-' 
ing  over  two  lives  in  being  at  the  death  of  the  testator,  it  is 
void.  (  Vail  V.  VaU,  7  Barb.,  236 ;  Taylor  v.  Go^dd,  10  Id., 
391,  398 ;  4  Kmt,  283 ;  4  Cruise,  449.)  (3.)  There  was  such 
a  possibility  in  this  case. 

n.  The  direction  contained  in  the  fourth  clause,  that  upon 
the  death  of  his  wife  the  sum  set  apart  for  her  should  be- 
come a  part  of  his  residuary  estate,  does  not  relieve  the  trust 
from  the  imputation  of  illegal  perpetuity.  (1.)  No  such  di- 
rection is  contained  in  the  second  clause  of  the  will,  by  which 
this  trust  was  sought  to  be  created,  and  it  is  quite  clear  that 
the  provision  quoted  from  the  fourth  clause  was  solely  in- 
tended to  meet  a  contingency  which  might  arise  in  the  event 
his  wife  should  marry  again.  (2.)  It  is  clear  that  the  testa- 
tor intended,  by  the  second  clause  of  the  will,  that  his  minor 
children  should  have  the  benefit  of  that  fund  during  minor- 
ity (or  so  much  of  it  as  might  be  necessary  for  their  support). 
(3.)  The  fourth  clause  directs  that  the  fund  set  apart  for  her 
(his  wife's)  benefit,  should  become  a  part  of  his  residuary 
estate.  There  was  no  such  fund  set  apart  by  the  second 
clause,  as  that  fund  was  for  the  joint  benefit  of  hei*self  and  her 
minor  children.  (4.)  This  fund  is  specially  excepted  from 
the  general  division  provided  for  by  the  sixth  clause  of  the 
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will,  and  which  was  to  take  place  if  Gilbert  died  during  mi- 
nority ;  and  this  exception  shows  that  the  testator  did  not  de- 
sign that  the  trust  should  cease  upon  the  death  of  either  of 
tile  cestuis  que  trust 

ni.  The  provision  contained  in  the  sixth  clause,  suspend- 
ing  the  final  distribution  of  the  estate  until  the  death  of  Gil- 
bert, or  his  arrival  at  majority,  was  also  void.  (3  JSev.  Stat^j 
5  ed.,  75,  §  13.)  (1.)  A  trust  for  the  accumulation  of  rentg 
and  profits,  for  both  adults  and  minors,  is  void  as  to  the  di- 
rection to  accumulate.  {Hawley  r.  Jamea^  16  Wend,^  61; 
Boynian  v.  Hoyt^  1  Den.y  53.)  Indeed,  if  there  is  a  possi- 
bility that  the  accumulated  fund  may  go  to  an  adult,  the  di- 
rection to  accumulate  is  void.  {Harris  v.  Clarkj  7  -flT.  y. 
[3  Scld.],  242.)  (2.)  An  implied  direction  to  accumulate  is 
equally  void  with  an  express  direction.  {Hawley  v.  JameSy 
5  Paige,  318,  481 ;  Vail  v.  VaU,  4  Id.,  317.)  (3.)  The  di- 
rection  given  by  the  sixth  clause,  necessarily  leads  to  an  ac- 
cumulation ;  and  consequently  the  appointment  of  a  further 
and  distant  time  for  the  division  of  the  personal  estate,  to 
which  such  an  accumulation  is  a  necessary  incident,  is  void. 
{Converse  v.  Kellogg,  7  Barb,,  576,  597.) 

lY.  It  does  not  follow,  however,  that  the  personal  estate  is 
to  be  distributed  as  in  case  of  intestacy.  The  bequest  to  the 
residuary  legatees  is  valid,  and  it  is  only  the  direction  (ex- 
press or  implied)  to  accumulate  which  is  void.  The  conse- 
quence is,  that  the  residuary  legatees  are  entitled  to  distribu- 
tion immediately.  {Hone  v.  Van  Schaick,  20  Wend.,  564; 
9  Paige,  521 ;  Jennings  v.  Jennings,  5  Sandf.,  263 ;  3  Seld., 
547 ;  1  HiU,  492 ;  1  Den.,  646 ;  WiUiams  v.  WiUiams,  8 
N.  T.  [4  Seld.],  525 ;  overruling  15  Barb.,  139 ;  EilpairitA 
V.  Johnson,  15  JT.  T.  [1  Smith],  322. 

Y.  The  item  of  $980,  being  the  interest  on  the  mortgage 
upon  the  Orange  county  farm,  with  which  Mrs.  8cott  haa 
credited  herself,  must  be  disallowed.  The  farm  having  been 
devised  to  her  with  the  incumbrance  upon  it,  she  took  it  sub- 
ject thereto  and  charged  therewith.  There  is  no  express  di- 
rection in  the  will  that  the  mortgage  should  be  paid  other- 
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wise  than  oat  of  the  real  estate.  It  was  her  datj  to  pay  it 
off,  or  to  pay  the  interest  upon  it  if  she  suffered  it  to  remain. 
(8  Bev.  Stat.,  6  ed.,  88,  §  4 ;  Taylor  v.  Wendell,  4  Bradf., 
824 ;  Home  v.  Fisher,  2  Barb.  Ch.,  659  ;  HdUey  v.  Bead,  9 
Paige,  446 ;  Howe  v.  Howe,  10  Id,,  159 ;  Johnecn  v.  Cbr- 
leU,  11  /^.,  265.) 

YI.  The  execntrix  mnst  be  charged  with  interest  on  the 
vnm  belonging  to  the  estate,  which  she  appropriated  to  her 
own  use  on  the  purchase  of  the  house  156  West  34th-8treet. 

Vll.  The  item  for  the  rent  of  the  pew  occupied  by  tlie 
widow  after  the  testator's  death,  was  not  a  charge  upon  the 
personal  estate. 

C.  MiNOB  and  D.  R.  Jaqxtes^/ot  JBxeeutrix, 

I.  The  gift  of  the  residue  is  valid  as  a  disposition  of  both 
real  and  personal  estate,  the  suspension  being  for  only  the 
minority  of  one  person ;  and  neither  a  failure  to  dispose  of  the 
intermediate  income,  nor  an  illegal  direction  for  its  accumu- 
lation, whether  express  or  implied,  would  render  it  Toid. 
(1,)  There  may  be  an  implied  as  well  as  express  direction  for 
accumulation,  but  there  must  be  something  in  the  will  to 
raise  the  implication ;  and  the  mere  fact  that  a  future  interest 
is  limited,  and  no  disposition  is  made  of  the  intermediate  prof- 
its, will  not  authorize  such  implication.  (3  Bev.  Stat.,  5  ed., 
13,  §  40.  (2.)  The  same  rule  is  applied  by  the  statute  to 
personal  property.  (3  Bev.  Stat.,  6  ed.,  76,  §  2 ;  Haxtun  v. 
Ooree,  2  Bari,  Oh.,  506 ;  Williams  v,  WiUiams,  8  i*^.  T:, 
538 ;  BHpatrick  v.  Johnson,  15  Id.,  822 ;  Phelps  v.  Pond,  23 
Id.,  82 ;  Oilman  v.  Beddi/n^n,  24  Id.,  19  ;  HvU  v.  HvH, 
24  Id.,  650. 

n.  It  is  error,  therefore,  to  assume  that  the  ^^  interest  and 
profits"  will  "  accumulate  meanwhile  ;"  they  go,  as  they  ac- 
crue, by  virtue  of  the  statute,  to  the  children.  (1.)  Going  to 
the  children  by  virtue  of  the  statute,  they  are  not  subject  to 
any  of  the  restrictions  or  limitations  of  the  will,  and  it  is 
competent  for  the  children  to  make  such  use  of  them  as  they 
see  fit.    (2.)  As  to  the  item  objected  to,  it  is  immaterial 
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whether  the  money  was  first  received  by  the  children  and 
handed  by  them  to  their  mother  as  a  gift,  or  to  be  spent  for 
their  benefit ;  or  whether  they  authorized  her  to  apply  it  in 
the  manner  shown  in  the  acconnt. 

m.  There  is  no  unlawful  suspension  of  ownership  in  the 
direction,  as  to  the  fund  of  $40,000 ;  which  is  a  disposition 
of  personal  property  exclusively,  and  is  governed  by  those 
rules  only  which  apply  to  personal  property.  {Steitart  v. 
MoMarttnj  6  Barh.^  446 ;  WiUiama  v.  Conrad^  30  Id,^  529 ; 
Jennings  v.  Jennmga^  5  Sandf.^  177 ;  Powell  qn  Devises^  ly 
Jarm.^  56 ;  Norria  v.  Beyea^  \Z  N.  JT.,  273 ;  Sweet  v.  Chasey 
2  Cainat^  73 ;  HunUr  v.  HtrnteVy  17  jBarJ.,  78.) 

lY.  If  this  provision  is  to  be  construed  as  continuing  after 
the  death  of  the  widow,  in  case  she  dies  before  the  infants 
are  of  age,  it  can  only  be  reconciled  with  the  subsequent 
positive  direction — ^that  it  fall  into  the  residue  at  her  death, 
and  be  divided  on  Gilbert's  majority — by  considering  the 
fund  as  then  vested,  but  not  in  possession,  and  the  gift  as  a 
pecuniary  legacy,  payable  at  a  future  time. 

Y.  The  investment  having  been  made,  and  the  interest 
applied  as  directed  by  the  will,  the  amount  of  such  interest 
credited  in  the  account  should  be  allowed.  {Bostvnck  v. 
Beiser,  10  AhboUe'  Pn,  197 ;  OoUumb  v.  Beidy  24  IT,  F., 
505.) 

The  Subeooatb. — ^By  his  will,  the  testator,  after  certain 
specific  devises  and  legacies,  directed  his  executors,  as  soon 
idTter  his  decease  as  might  be  judicious,  to  sell  stocks  of  any 
amount  sufficient  to  realize  the  sum  of  fifty  thousand  dollars, 
which  he  afterwards,  by  a  codicil,  reduced  to  forty  thousand 
dollars,  and  to  invest  this  sum  in  mortgages  upon  real  estate 
in  their  own  names,  in  trust,  to  apply  the  income  of  it  to  the 
support  and  maintenance  of  his  widow  during  her  natural 
life,  and  to  the  maintenance  and  education  of  his  two  chil- 
dren, Louisa  and  Gilbert,  until  they  became  of  age.  He 
further  declared,  that  if  his  widow  should  marry,  that  then 
she  should  have  the  income  of  thirty  thousand  dollars  of  the 


438       CASES  IN  THE  SUBBOGATBS'  OOUBTa 

flOOTT  «.  uovmtii. 

amount  bo  invefited  for  her  support  and  maintenance  during 
her  life ;  and  that  the  income  of  the  residue  should,  in  that 
event,  be  devoted  to  the  support  and  education  of  the  two 
children,  Louisa  and  Oilbert,  until  they  should  arrive  at  the 
age  of  twentj-one  years,  when  it  should  become  part  of  his 
residuary  estate,  to  be  divided  and  disposed  of  in  the  manner 
afterwards  directed ;  and  at  the  death  of  his  wife,  that  the 
sum  so  invested  and  set  apart  for  her  to  receive  the  income 
thereof,  should  become  part  of  his  residuary  estate,  and  be 
divided  among  his  heirs  then  surviving,  as  provided  in  re- 
spect to  the  residue  of  his  estate,  and  that  it  should  be  so  di- 
vided at  the  time  afterwards  named  by  him.  Then,  by  a 
subsequent  clause,  he  directed  that  upon  his  son  Gilbert 
arriving  at  the  age  of  twenty-one  years — or,  if  he  should  die 
before  that  period,  then  in  a  reasonable  time  afterwards — that 
his  executors  should  sell  the  whole  of  his  real  and  personal 
estate  (except  the  forty  thousand  dollars  before  invested  and 
set  apart),  unless  the  same  could  be  divided  and  partitioned 
off  to  the  satisfaction  of  all  concerned ;  and  that  the  proceeds 
should  be  divided  among  his  children,  if  living,  or  their  sur- 
vivors, if  any  should  have  died,  share  and  share  alike; — the 
share  which  any  child  would  have  been  entitled  to  if  living, 
to  be  divided  among  the  heirs  of  such  child,  if  he  or  she 
should  have  any,  share  and  share  alike.  And  to  effectuate 
and  carry  out  the  above  provision,  he  clothed  his  executors 
with  full  power  to  sell  and  dispose  of  all  his  real  and  per- 
sonal estate  at  the  time  appointed,  and  to  give  all  necessary 
deeds  and  instruments  for  conveying  the  property  so  sold, 
and  carrying  out  the  sale  thereof. 

The  trust  estate  in  the  forty  thousand  <iollars  is  void,  as  it 
siispends  the  power  of  alienation  for  a  longer  period  than 
that  of  two  lives  in  being  at  the  time  of  the  testator's  death. 
(8  JSev.  Stat.,  5  ed.,  75,  §  1.) 

A  limitation  upon  minorities  is  a  limitation  upon  lives. 
{Eawley  v.  James,  16  Wend.,  61.) 

There  was  here  three  lives  in  being  at  the  time  of  the  tes- 
tator's death — ^his  widow,  and  his  two  infant  children,  Louisa 
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and  Oilbert ;  and  if  there  h  a  possibility  of  the  linlitation  ex- 
tending over  the  lives  of  any  two  of  them,  it  is  void.  {Haw- 
ley  V.  JameSy  16  Wend.y  61;  Vail  v.  Vail^  7  JBarh^  236; 
Taylor  v.  Gould,  10  Id.y  391 ;  4  Oruiae,  449  ;  4  Kent,  283.) 

That  possibility  exists.  If  Louisa  and  Gilbert  should  die 
during  their  minority,  the  trust  would  continue  until  tlie 
death  of  the  widow ;  and  the  absolute  ownership  of  the  prop- 
erty would,  in  that  event,  be  suspended  for  a  longer  period 
than  that  of  two  lives  in  being  at  the  time  of  the  death  of  the 
testator ;  or,  if  one  of  the  children  named  and  the  widow 
should  die  during  the  minority  of  the  remaining  child,  the 
effect  would  be  the  same. 

As  either  of  tliese  two  events  is  possible,  and  may  happen, 
the  limitation  is  void. 

It  is  suggested  that  there  is  not  an  absolute  limitation  dur- 
ing the  minority  of  these  two  children,  as,  upon  the  death  of 
the  widow,  the  sum  ^^  invested  and  set  apart,  for  her  to  re- 
ceive the  income  thereof,"  is  to  become  part  of  the  testator's 
residuary  estate,  and  that,  consequently,  if  the  widow  should 
die  during  the  minority  of  either  Louisa  or  Gilbert,  the  trust 
would  cease,  and  the  limitation  be  put  an  end  to. 

This  point  has  been  simply  taken  without  argument,  and 
without  the  submission  of  authorities,  and  in  the  very  short 
time  that  remains  within  which  I  am  to  administer  the  du- 
ties of  this  office,  now  limited  to  two  days,  it  is  not  in  my 
power,  in  the  necessary  attention  which  I  must  give  to  many 
other  matters,  to  do  more  than  to  pass  upon  it  as  my  present 
judgment  dictates. 

I  do  not  think  that  the  terms  of  the  will  would  justify  the 
construction  that  the  trust  was  to  cease  if  the  widow  died 
during  the  minority  of  these  children. 

It  is  expressly  declared  that  the  income  of  tliis  fund  is  to 
be  applied  to  their  maintenance  and  support  until  they  be- 
come twenty-one  years  of  age,  and  this  explicit  provision 
would  not,  in  my  judgment,  be  affected  either  by  the  death 
of  the  widow  before  that  period,  or  by  the  death  of  Gilbert 
during  his  minority. 
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TIliB  fund  is  specially  excepted  from  the  general  division 
which  is  to  take  place,  should  Gilbert  die  during  minority ; 
and  should  that  event  take  place  during  the  minority  of 
Louisa,  the  trust  would,  I  think,  continue  for  her  mainte- 
nance and  education  until  she  reached  the  age  of  twenty-one. 
The  direction  that  '^  the  sum  set  apart,  for  the  widow  to  re- 
ceive the  income  thereof,"  should,  upon  her  death,  become 
part  of  the  residuary  estate,  and  be  distributed  at  the  time 
when  the  general  division  of  the  estate  was  to  be  made,  is,  as 
I  read  the  will,  a  direction  given  in  view  of  the  possible  con- 
tingency of  the  marriage  of  the  widow,  and  had  reference 
only  to  the  sum  to  be  set  apart  for  her  upon  the  happening 
of  such  an  event.  It  follows  immediately  after  the  clause 
which  declares  that  in  the  event  of  her  marriage  she  shall 
have  the  income  of  thirty  thousand  dollars  only,  during  her 
life ;  and  the  language  would  denote  that  he  refers  to  that 
sum,  as  he  speaks  of  it  as  ^^  the  sum  invested  and  set  apart, 
for  her  to  receive  the  income  thereof:" — unless  in  such  a  con- 
tingency as  her  marriage,  no  sum  can,  in  strictness,  be  said 
to  be  specially  set  apart  for  her,  for  the  forty  thousand  dol- 
lars was  to  be  invested  for  the  joint  benefit  of  herself  and  the 
two  children  during  their  minority.  It  is  not  declared  what 
proportion  of  the  income  of  it  she  is  to  have,  or  what  propor- 
tion was  to  be  applied  to  the  maintenance  and  education  of 
the  children  during  their  minority.  That  would  seem  to 
have  been  left  to  the  discretion  of  the  executors.  In  the 
event  of  her  marriage,  however,  a  specific  sum  is  set  apart 
for  her,  the  income  of  which  she  is  to  receive  during  life ;  and 
another  specific  sum,  the  residue  of  the  fund,  is  set  apart  for 
the  maintenance  and  education  of  the  children.  I  think, 
therefore,  that  the  contingency  which  the  testator  contem- 
plated, and  for  which  he  meant  to  make  provision,  was  the 
possibility  of  the  marriage  of  his  widow,  and  of  her  death 
before  the  happening  of  the  event  upon  which  the  general 
division  of  his  estate  was  to  take  place,  and  that  he  meant 
only  to  refer  to  the  sum  which  would,  should  she  marry,  be 
set  apart  for  her.    In  creating  this  trust  he  certainly  In- 
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tended  that  the  income  of  the  forty  thousand  dollars  should 
be  a  provision  for  the  support  of  his  widow  during  life,  and 
for  the  education  and  maintenance  of  the  two  children  dur- 
ing minority ;  and  though,  if  the  widow  should  die  before 
they*  reached  the  age  of  twenty ^one,  the  whole  income  would 
be  more  than  sufScient  for  the  maintenance  and  education  of 
these  children,  still  it  does  not  follow  from  that,  that  the 
trust  would  cease.  The  executors  could  act  on  their  own 
discretion,  or  take  the  direction  of  the  court  as  to  how  much 
should  be  applied  for  that  purpose,  and  the  residue  would 
accumulate.  {OoU  v.  Cook^  7  Paige^  521 ;  Lang  v.  Ropke^ 
5  Sandf.y  363.) 

In  Clive  v.  Walker  (1  Bro.  C.  (7.,  146),  where  the  testator 
gave  one  of  his  sons  maintenance  out  of  a  trust  created  upon 
his  real  estate,  and  also  gave  him  maintenance  out  of  a  trust 
created  upon  his  personal  estate,  the  court  held  that  he  was 
entitled  to  two  allowances  for  maintenance,  and  referred  it  to 
the  master  to  ascertain  what  allowance  was  necess^uy  for  his 
support,  and  directed  that  the  rest  should  accumulate  for  his 
benefit. 

But  I  regard  the  question,  whether  the  trust  would  or 
would  not  terminate  by  the  death  of  the  widow  before  the 
children  attained  their  majority,  as  wholly  immaterial  upon 
the  question  of  its  validity.  The  test,  in  my  judgment,  is  not 
whether  any  further  limitation  would  be  cut  off  by  her  death 
before  that  period,  but  whether  there  is  a  possibility  that  the 
trust  might,  by  circumstances  that  may  happen,  be  carried 
over  beyond  the  period  of  two  lives  in  being  at  the  time  of 
the  death  of  the  testator.  I  have  pointed  out  that  that  is 
possible,  and  that,  in  my  opinion,  is  sufficient  to  show  that  it 
is  void. 

The  authority  given  to  the  executors  to  sell  the  real  and 
personal  property  except  the  trust  fund,  did  not,  as  respects 
the  real  property,  vest  in  them  any  estate.  It  was  simply  a 
power,  and  the  land  passed  at  once  to  the  devisees,  subject 
only  to  the  execution  of  the  power  if  the  whole  estate  could 
not  be  divided  and  partitioned  off  to  the  satisfaction  of  all 
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concerned  (3  Hev.  StaLy  6  cd.,  20,  21,  §§  75, 77 ;  Oermand  v. 
Jonesy  2  Eill^  573 ;  EM  v.  McLaughlmy  2  Bradf.,  107),  at 
the  time  appointed  for  the  general  diviaion  of  it  The  income 
and  profits  that  might  arise  from  it  before  it  conld  be  bo  di- 
vided or  sold  belonged  to  the  heirs,  and  would  not  necea- 
sarilj  accnmalate ;  but  it  is  otherwise  as  respects  the  personal 
property.  Ihe  title  to  that  was  vested  in  the  execators,  and 
as  the  testator  had  made  no  disposition  of  the  income  and 
profits  that  would  arise  from  it  before  distribution  could  be 
made,  the  necessary  effect  would  be  that  there  would,  in  the 
mean  while,  be  an  accumulation  of  the  income  and  profits, 
and  not  for  any  of  the  purposes  allowed  by  statute. 
(3  Rev.  Stat.^  5  ed.,  75,  §  13 ;  4.)  Though  the  will  does  not 
in  terms  direct  the  accumulation,  the  direction  given  leads  to 
that  result,  and  consequently  the  appointment  of  a  further 
and  distant  time  for  the  division  of  the  personal  estate,  to 
which  such  accumulation  was  a  necessary  incident,  was  void. 
{Converse  v.  Kellogg^  7  Barb.^  597 ;  Hawley  v.  Jamea^  5 
Paige,  318  ;  Vail  v.  Vail,  4  Id,,  417.) 

There  are  certain  items  in  the  executrix's  account  which  I 
cannot  pass.  All  the  heirs  agreed,  in  writing,  that  the  mort- 
gage of  five  thousand  dollars  on  the  farm  in  Orange  county, 
devised  by  the  testator  to  his  wife,  should  be  paid  out  of  and 
be  a  charge  upon  the  personal  estate,  the  same  as  debts  of 
the  testator  not  secured  by  mortgage  upon  real  estate ;  that 
it  should  be  paid  out  of  the  assets  without  any  charge  or 
claim  upon  the  widow,  and  accordingly  the  executrix  has 
paid  off  the  interest  upon  the  incumbrance. 

Some  of  the  heire,  however,  who  signed  this  instrument, 
are  infants,  upon  whom  it  is  not  binding.  When  they  i)e- 
come  of  age  they  may,  and  probably  will,  ratify  the  act ;  but 
BO  far  as  the  right  to  pay  this  mortgage  depends  upon  this 
agreement,  I  cannot  allow  such  payment  as  a  charge  against 
the  personal  estate.  The  land  is  the  proper  fund  for  the  dis- 
charge of  the  mortgage.  She  took  the  land  charged  with  the 
incumbrance.  It  was  her  duty  to  pay  it  off,  or  to  pay  the 
interest  upon  it,  if  she  allowed  the  mortgage  to  remain,  no 
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express  direction  being  contained  in  the  will  that  the  mort- 
gage was  to  be  paid,  otherwise  than  oat  of  the  real  estate. 
(8  Rev.  Stat.^  5  ed.,  38,  §  4 ;  Ham.  on  AsaetSj  ch.  29,  §  1, 
and  the  cases  there  cited ;  2  Wma.  on  JEx.^  144 ;  Taylor  y. 
WendeU,  4  Brad/.,  824;  Borne  v.  Fisher^  2  Barb.  Ck., 
559.) 

The  bond  for  $6,000,  paid  by  the  executrix  to  the  corpora- 
tion of  Trinity  Church,  is  in  a  different  position.  It  was  a 
debt  due  by  the  testator,  for  the  payment  of  which  he  gave 
his  bond.  It  was  a  charge,  therefore,  upon  the  personal  es- 
tate, and  not  upon  the  realty,  and  the  executors  were  bound 
to  pay  it  out  of  the  assets  in  their  hands.  This  item  wiU, 
therefore,  be  allowed. 

The  executrix  should  be  charged  with  interest  on  the 
moneys  of  the  estate  which  were  appropriated  by  her  in  the 
purchase  of  the  house  and  lot  156  West  34th-Btreet.  Three 
instruments  were  signed  by  the  heirs,  dated  on  the  first  of 
May,  1859,  reciting  that  in  consideration  of  their  natural 
love  and  affection  for  the  executrix,  their  mother,  and  in  the 
further  nominal  consideration  of  the  sum  of  one  dollar,  they 
agree  that  she  shall  have,  use,  occupy,  and  enjoy,  during  her 
pleasure,  the  sumf  of  $3,750,  $5,000,  and  $6,000,  making  in 
all  the  sum  of  $14,750,  that  sum  having  been  appropriated 
by  the  executrix  for  the  purchase  of  the  premises  purchased 
by  her.  No.  159  West  84th-street ;  but  to  these  agreements 
the  same  objection  exists,  that  they  are  not  binding  upon  the 
infants,  and  they  must,  therefore,  be  held  to  be  of  no 
validity. 

The  small  item  for  the  rent  of,  a  pew  in  the  church  in 
BroomC'Street,  rented  by  the  widow  for  the  use  of  herself  and 
the  children,  after  the  testators  death,  is  not  a  charge  upon 
the  personal  estate,  and  cannot  be  allowed. 

The  item  $100,  paid  to  Mr.  Bradford,  is  proved  to  have 
been  paid  for  legal  services  rendered  in  the  collection  of  rent. 
The  two  payments,  to  Mr.  Smith,  of  $350,  were  stated  by 
him,  upon  the  hearing,  to  have  been  paid  to  him  for  legal 
services  rendered  to  the  estate, — ^Mr.  Smith's  examination, 
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under  oath,  having  beon  waived  by  the  opposing  counsel.  I 
ahall,  therefore,  allow  all  these  items  for  legal  services. 

The  two  safes  were  shown  to  have  been  purchased  for  the 
use  of  the  estate ;  and,  also,  that  they  were  necessary  for  the 
safe  keeping  of  the  mercantile  books  and  voluminous  papers 
left  by  the  testator. 

This,  I  think,  embraces  all  the  items  that  have  been  ob- 
jected to.    A  decree  will  be  entered  accordingly. 


New  Yobk  Couimr— HON.  CHARLES  P.  DALY,  Acmro  BuBBOOArB— 

December,  1803. 

Brooms  v.  Van  Hook. 

In  the  Matter  of  the  Acoountifig  of  the  executor  of  Johh  L. 

Bbookb,  deceased. 


An  exeeator  GLaimed  credit  on  his  accoonting  for  monejB  advanced  to  a  flOB- 
ter  of  the  testator  in  hia  lifetime. 

MM,  that  the  court  might  presame,  after  a  long  lapse  of  time, — «.  g,, 
twenfy-fldx  7eai8,->-a  request  by  the  testator,  anc^hold  the  estate  respon- 
sible. Bat  inasmuch  as  the  execatw  had  omitted  to  prove  the  daim 
within  the  statute  period  of  limitation,  the  credit  could  not  be  aUowed. 

But  moneys  advanced  to  the  sister  as  a  legatee,  after  the  death  of  the  testa- 
tor, though  made  out  of  the  executor's  private  means»  and  not  oat  of  the 
estate,  must  be  aUpwed  as  a  charge  against  the  estate. 

The  payment  of  taxes  by  the  executor  accruing  on  the  real  estate,  subsequent 
to  the  testator's  death, — being  for  the  benefit  of  the  heirs, — ^the  oourt^ 
after  a  long  lapse  of  time,  will  presume  a  request,  and  allow  as  a  charge 
against  the  estate. 

After  a  lapse  of  upwards  of  twenty  years,  the  court  will  presume  that  the 
executor,  in  paying  a  debt  barred  by  the  statute,  had  evidence  of  a  new 
promise  by  the  testator,  and  credit  should  be  allowed  accordingly  fbr 
such  payment 

So,  the  payment  of  a  judgment  obtained  against  the  executor  on  a  demand 
barred  hy  the  statute,  on  proof  of  a  new  promiBe  made  by  him, — HM,  a 
proper  charge  against  the  estate.  Every  presumption  must  be  given  in 
fkvor  of  the  executor  after  a  long  lapse  of  time, — e,  g.,  twenty-one  yean, 
— ^that  he  had  good  and  suffident  reasons  fbr  maiking  the  new  promise. 

Where  there  is  a  conflict  of  testimony  as  to  certain  payments  alleged  to  have 
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been  made  to  the  widow  hy  the  execator,  And  no  Toachen  axe  produced, 
'•^HM,  thftt  snch  payments  will  not  be  allowed. 
The  executor  ia  not  chargeable  with  diyidenda  due  the  estate,  not  actually 
recttved  bj  him,  he  having  allowed  such  dividends  to  be  retained  in 
satisfaction  of  a  debt  due  fhxm  the  testator,  even  where  such  satisfied 
debt  was  barred  by  the  statute. 

The  facts  fally  appear  in  the  opinion. 

Hknbt  WmrrAKEB,  Jr.,/?r  PetUianerB, 
CuMxasB,  AuBXANinER  &  Obken,  for  Executor. 

•  Thk  Subkogatk. — Van  Hook  is  cited,  by  the  parties  en- 
titled to  distribution,  to  render  an  account  of  his  proceediiigs 
as  executor  of  John  L.  Broome,  deceased.  Twenty -six  years 
have  elapsed  since  letters  testamentary  were  granted,  during 
which  he  has  rendered  no  account, — except  a  partial  one, 
about  fourteen  years  ago,  on  the  requisition  of  a  creditor,  to 
the  settlement  of  which  the  petitioners  in  this  proceeding  were 
not  parties.  Four  classes  of  charges  in  the  account  rendered 
by  the  executor  are  objected  to  by  the  petitioners ;  ^nd  they 
further  claim  to  surcharge  the  account  with  sundry  credits 
omitted  by  the  executor. 

As  to  one  of  these  classes,  the  executor  testified  that  he 
made  them  in  the  lifetime  of  the  testator,  by  direction  of 
Mrs.  Boggs,  a  sister  of  the  testator,  and  on  her  account ;  that 
he  had  not  been  repaid  by  her,  but  that  he  had  had  funds  of 
hers  in  his  hands  subsequently.  In  the  absence  of  positive 
evidence  of  repayment  by  the  person  for  whose  account  these 
payments  were  made,  the  court,  after  this  long  lapse  of  time, 
would  presume  a  request  by  the  testator,  and  a  payment  for 
his  account,  and  would  hold  the  estate  responsible ;  but,  in- 
asmuch as  the  executor  has  omitted  to  prove  these  claims 
before  the  surrogate,  within  the  usual  period  of  limitation,  I 
must  hold,  on  the  authority  of  li^ecU  v.  jFbrtune  (2  Bradf.^ 
116),  and  m  re  Rogers'''  (11  Z.  0.,  215),  that  they  must  be 
disallowed. 

*  s.  a,  Amu,  281. 
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Ab  to  another  of  these  claaees,  the  executor  testified  that 
after  the  death  of  the  testator,  having  no  funds  of  the  estate, 
he  was  requested  by  two  other  sisters  of  the  testator  to  make 
these  payments  for  accoimt  of  Mrs.  Boggs,  and  did  so  in  the 
same  manner  as  the  last  class  referred  to.  The  executor  tes- 
tified that  '^  at  the  time  he  made  these  payments,  he  had  no 
money  of  Mr.  Broome's  estate  in  his  hands ;"  and  that  he  made 
them  ^^on  advisement  with  Mrs.  Livingston  and  Mrs.  Noon, 
two  of  Mrs.  Broome^B  sisters,  who  said  there  would  be  no 
difficulty,"  and  who  assured  him  '^  that  Mrs.  Boggs  would 
reimburse  him," — Mrs.  Boggs  having  previously  directed 
him  to  pay  Mr.  Broome's  debts.  In  the  absence  of  evidence 
of  repayment  by  Mrs.  Boggs,  the  payments  must  be  allowed 
against  the  estate. 

One  of  the  last  class  of  items  was  a  payment  of  taxes  on 
the  real  estate  of  the  testator,  accruing  subsequently  to  his 
death.  The  payment  being  for  the  benefit  of  the  heirs,  the 
court,  after  this  long  lapse  of  time,  will  presume  a  request 
Tlie  payment  is  therefore  allowed. 

One  of  the  same  class  was  a  payment  of  a  debt  barred  by 
the  Statute  of  Limitations  before  the  death  of  the  testator. 
After  this  long  lapse  of  time,  the  court  will  presume  that  the 
executor  had  evidence  of  a  new  promise,  and  that  the  pay- 
ment was  properly  made. 

Another  class  were  two  payments  alleged  to  have  been 
made  to  the  widow,  for  which  no  voucher  was  produced. 
The  widow  positively  swore  that  she  never  received  them. 
The  executor  swore  that  he  paid  them  to  her,  but  failed  to 
account  for  the  absence  of  a  voucher,  further  than  by  saying 
he  never  expected  to  be  called  on  to  account.  On  such  a  con- 
flict of  testimony,  in  the  absence  of  vouchers,  the  payments 
must  be  disallowed. 

Another  class  were  payments  made  on  a  judgment  obtain- 
ed, in  1841,  against  the  executor  under  the  following  circum- 
stances: The  executor  pleaded  the  Statute  of  Limitations^ 
and  then  abandoned  the  defence  of  the  action  and  suffered 
an  inquest,  and  the  plaintiff  had  judgment  on  proof  of  a  new 
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promise  by  the  execator,  eleven  years  after  the  accruing  of 
the  debt,  and  five  years  after  the  death  of  the  testator.  Every 
presumption  mnst  be  given  in  favor  of  the  executor,  after 
this  long  lapse  of  time ;  and  the  court  will  presume  that  the 
executor  had  good  and  sufficient  reasons  for  making  the  new 
promise.    I  allow  the  item  in  question. 

The  estate  was  entitled  to  a  yearly  sum  or  dividend  from 
John  W.  Livingston,  executor,  and  the  executor  omitted  to 
give  credit  for  four  years'  dividends,  from  1844  to  1847.  In 
order  to  account  for  the  absence  of  such  credit,  he  testified 
that  Mr.  Livingston  rendered  him  an  account  in  1847^  in 
which  he  charged  a  debt  due  to  him  from  the  testator,  but 
barred  by  the  Statute  of  Limitations ;  that  the  executor  allow- 
ed the  same,  but  took  no  voucher  for  it.  The  executor 
ought  not  to  be  charged  with  the  dividends  in  question,  inas- 
much as  he  did  not  actually  receive  them. 


Nbw  T<»x  Ooubtt— HON.  CHARLES  P.  DALT,  Acrmo  Subbooat»— 

October,  1862. 

In  re  Shbbidan. 

In  the  MaUer  of  Proving  the  Last  Will  and  Teitament  of 

Patrick  Shbbidan,  deceased. 

The  wiU,  wUch  contained  no  attestation  danae,  nor  any  declaration  that  it 
was  decedent's  wiU  and  testament,  was  read  over  in  the  presence  and 
hearing  of  the  decedent  and  of  the  witnesses,  and  was  spoken  of  as  the 
decedent's  "  last  wiU  and  testament"  by  a  person  present  superintending 
its  execution,  who  also  requested  the  witnesses  **  to  sign."  Bat  decedent 
did  not  declare  the  paper  his  will,  nor  request  the  witnesses  to  sign. 
BM,  that  there  was  no  pnblicatlon. 

A  paper  purporting  to  be  the  last  will  and  testament  of 
Patrick  Sheridan,  bearing  date  May  20, 1862,  was  propound- 
ed for  probate. 

Bichard  Joyce,  one  of  the  attesting  witnesses,  testified  that- 
he  was  present  when  the  decedent  signed  the  paper  pro* 
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pounded;  that  Father  Hewitt,  a  Catholic  priest,  who  was 
present,  called  the  witnesses  from  an  adjoining  room  to  wit- 
ness the  will ;  that  Father  Hewitt  read  the  will  to  the  dece- 
dent in  the  presence  and  hearing  of  the  witnesses,  and  that 
the  decedent  signed  the  instrument  in  the  presence  of  the 
witnesses.  The  witnesses  testified,  that  Father  Hewitt  spoke 
of  the  instrument  as  '^  the  last  will  and  testament"  of  dece- 
dent, and  requested  the  witnesses  "  to  sign."  The  decedent 
did  not,  in  words,  declare  it  to  be  his  will  and  testament,  nor 
did  he  request  the  witnesses  to  sign. 

The  other  witness,  Eagan,  testified  that  after  the  will  was 
read  to  the  decedent,  he  said  ^'  it  was  all  right,  and  he  was 
glad  it  was  over.''  He  further  corroborated  the  testimony  of 
the  other  witness. 

There  was  no  attestation  clause  in  the  will,  nor  anj  decla- 
ration in  the  instrument  that  it  was  testator's  last  will  and 
testament. 

The  Subrogate. — ^The  will  must  be  rejected,  on  the  ground 
that  there  was  no  publication  of  the  paper  as  decedent's  last 
will  and  testament. 


Nbw  Yoibk  Couzttt— HON.  CHARLES  P.  DALY,  Acmra  Subbogats— 

August,  1863. 

BuRTis  V.  Brush. 
In  the  Matter  of  the  Chiardianship  ^Sylvanus  A.  Buktis. 

A  goardian  foTecloeed  a  mortgage,  which  he  held  in  trust  for  his  wardB,  in 
ohedience  to  an  order  of  the  surrogate ;  which  also  directed  that  out  of 
the  i^ooeeds  of  the  pale  or  foreclosure,  he  should  pay  over  the  sum  due 
to  one  of  the  wards,  who  had  come  of  age.  At  the  sale  under  the  fore- 
closure, the  guardian,  to  prevent  a  sacrifice  of  the  property,  bought  it  in 
as  guardian. 
Hdd,  that  he  must  account  to  such  ward  for  the  amount  of  his  bid. 

A  citation  was  issued  requiring  Walter  F.  Brush,  executor  of 
Maria  A.  Brush,  and  guardian  of  Sjlvanus  A.  Burtis  and  his 
two  sisters,  to  render  an  account.    Brush  made  a  return, 
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Bhowing  his  accounts,  and  Btatiog  that  he  had  commenced 
proceedings  to  foreclose  a  mortgage  for  part  of  fnnds  belong- 
ing to  the  three  minors,  of  each  of  whom  he  was  the  guar- 
dian, the  fands  having  been  invested  by  him  as  guardian  of 
all  the  minors. 

A  decree  was  entered  by  Mr.  Surrogate  West,  in  Decem- 
ber, 1861,  determining  the  amount  due  to  Sylvanus  A.  Bur- 
tis,  who  had  become  of  age ;  and  the  guardian  was  directed 
to  proceed  with  the  collection  of  the  mortgage  which  was 
then  due,  and  out  of  the  moneys  arising  therefrom  to  pay  the 
amount  ascertained  to  be  due  Sylvanus  A.  Burtis. 

Subsequently,  on  the  petition  of  Burtis,  showing  that  the 
guardian  had  purchased  the  mortgaged  premises  at  a  sale 
under  foreclosure,  an  order  was  made  requiring  the  guardian 
to  appear  and  show  cause  why  he  should  not  pay  the  amount 
due  to  the  petitioner. 

The  guardian,  by  his  return,  alleged  that  he  had,  in  order 
to  save  the  mortgaged  premises  from  being  sacrj^ced,  pur- 
chased the  same  in  his  own  name,  as  guardian  of  the  three 
minors,  and  that  he  then  held  them  as  such  guardian. 

8.  F.  CowDBBT,/i^  the  Ouardian. 

Thb  Subbooatb. — ^The  minor,  Sylvanus  A.  Burtis,  having 
arrived  at  age,  the  guardian  had  no  authority  to  purchase 
the  mortgaged  premises  in  behalf  of  his  ward.  He  must, 
therefore,  account  to  him  for  the  amount  realized  under  the 
sale  of  foreclosure. 


New  Yobk  Ootthtt—HON.  CHARLES  P.  DALY,  Acrnra  SuBBoaAts^ 

December,  18(K3. 

WORRALL  V.   DrIGOS. 

In  the  Matter  qf  the  Accounting  of  the  EsDecutcr  qfPsKBE 

Dbioob,  deceased. 

A  xeoeiver  of  the  "  debts,  property,  equitable  intereets,"  Ac,  of  the  exeenftor 
appointed  in  proceedings  sapplementaiy  to  an  ezecntion,  has  not  sneh 
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an  interest  in  the  estate  of  the  deoesaed  as  entitles  him  to  an  aooonnting 
by  the  jndgmentdebtor,  as  execntor. 
The  interest  of  the  executor  in  the  assets  of  the  estate  is  not  vested  nntil  an 
aooounting  is  had,  so  as  to  be  subject  to  the  lien  of  an  execatian. 

One  PeDchard  recovered  a  judgment  against  Cheeter 
Driggs,  and  on  the  return  on  the  execution  unsatisfied,  and 
an  examination  of  the  judgment-debtor  in  supplementary 
proceedings,  Lawrence  Worrall  was  appointed  the  receiver 
of  "  all  the  debts,  property,  equitable  interests,  and  things  in 
action"  of  the  judgment-debtor. 

The  receiver  applied  to  the  surrogate  to  compel  said 
Driggs,  the  judgment-debtor,  to  render  an  account  of  his 
proceedings  as  the  executor  of  the  last  will  and  testament  of 
Phebe  Driggs,  alleging  that  the  executor  had  never  account- 
ed to  the  surrogate,  though  over  two  years  had  elapsed  since 
the  issuing  of  letters.  The  receiver  sought  by  this  proceed- 
ing to  ascertain  the  amount  of  the  executor's  commissions  al- 
ready earned,  and  to  appropriate  any  surplus  thereof,  after 
satisfying  all  prior  equities  of  the  estate  against  the  executor. 

It  was  contended,  on  behalf  of  the  executor,  that  the  re- 
ceiver had  not  such  an  interest  in  the  estate  as  entitled  him 
to  an  accounting. 

HoBATio  F.  AyEBiLL^/<?r  the  Beeeiv&r, 

I.  Even  a  contingent  interest  in  the  estate  is  sufficient  to 
entitle  the  party  having  such  interest  to  an  order  that  the 
executor  or  administrator  render  an  account.  (1  Barb,  Ch,^ 
489.)  The  receiver,  who  makes  the  application,  is  vested 
"  with  the  debts,  property,  equitable  interests,  and  things  in 
action"  of  the  judgment-debtor,  without  a  special  assignment. 
{People  V.  Hulimty  1  Code  R,^  N.  /&,  75 ;  Porter  v.  Williams^ 
Id.,  144;  6  Sow.  Pr.,  441;  12  /rf.,  107;  25  Barb.,  662; 
6  Seld.,  142.) 

n.  The  interest  of  the  executor  (to  whose  rights  the  re- 
ceiver here  is  subrogated)  in  the  assets  of  the  estate  is  vested, 
and  can  be  ascertained  to  a  certainty  by  an  accounting.  (1.) 
It  is  like  the  claim  of  a  judgment-debtor  to  a  division  of  the 
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partnership  profits,  which  claim  is  a  ^^  chose  in  action,''  and  a 
lien  attaches  bj  supplementary  proceedings.  (25  JBarh.y  662 ; 
2  KewOs  Com,^  437 ;  4  Den.^  80  ;  Chitty*8  Eq.  Dig.^  in  verba; 
1  Parson^  OotU.^  192.)  (2.)  No  hardship  will  be  done  to  the 
legatees ;  the  eqnitable  rights  of  all  will  be  preserved  as  be- 
tween the  executors  and  legatees ;  but  if  there  be  a  surplus  of 
commissions  after  satisfying  all  prior  equities  of  the  estate 
against  the  executor,  the  creditor  of  the  executor  here  should 
be  entitled  to  the  aid  of  equity  to  reach  the  surplus  and  ap- 
propriate it.  It  would  be  so  in  the  case  of  a  creditor  of  a 
separate  partner.    {Eager  v.  Pricey  2  Paige,  388.) 

JOHK  BB88IOH8,/<9r  tJU  SBeCtUOT. 

Tub  Subbooatk. — ^I  must  decide  that  the  receiver  has  not 
such  an  interest  in  the  estate  as  will  entitle  him  to  an  ac- 
counting by  the  executor. 

The  commissions  due  the  executor  from  the  estate  not  bav- 
igg  been  ascertained,  on  a  proper  accounting,  it  cannot  be 
said  that  there  is  any  thing  due  him  from  the  estate. 


Obwbgo  Oouhty— HON.  AM06  G.  HULL,  SuBBoaATS— Maxob,  1868. 

Sweet  v.  Sweet. 

In  the  lloitUr  of  the  Probate  of  the  last  WiU  and  Testament 

of  Chablks  8.  Sweet,  deceased. 

The  oomplece  deetractioa  or  canoenation  of  a  will,  is  not  neoeasaiy  to  oonsti- 
tate  ite  revocation.  A  destnietion  of  it,  as  complete  as  was  in  the  testa- 
tor's power  in  his  infirm  health,  is  sufficient ;  the  testator  being  of  a 
soond  mind,  and  the  act  being  animo  revacaTidL 

The  testator  tore  his  wiU  into  several  firagments,  which  were  carefullj  col- 
lected by  his  wife,  and  sewed  together  in  such  a  manner  that  the  instru- 
ment was  perfectly  legible  when  propoonded  for  probate.  The  testator 
was  of  sound  mind,  though  in  infirm  health,  at  the  time  of  the  tearing, 
and  expressed  satisikction  at  its  destruction. 
Held,  that  there  was  a  vaUd  revocation  of  the  wiU. 

The  widow  of  the  deceased,  an  execntrix  named  in  the 
paper  offered  for  probate,  filed  her  petition,  asking  to  have 
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■ 

0Qch  paper  admitted  to  probate  as  the  laat  will  and  teetament 
of  the  deoeased. 

On  the  27th  of  January,  1863,  the  parties  appeared  and 
proceeded  to  a  hearing.  The  facts  foUj  appear  in  the  opin- 
ion. 

• 
Thb  Scbbooatb. — From  the  testimony,  it  appeam  that  in 

1861,  deoeased  made  a  will  devising  his  homestead  to  his 
wife ;  and  after  making  liberal  begiuesis  to  her,  according  to 
his  means,  and  ample  provision  for  his  children,  he  gare  cer- 
tain small  specific  legacies  to  his  mother,  and  his  brothers 
and  sisters. 

In  the  fall  o(  1863,  he  was  taken  ill  with  pulmonary  dis- 
ease^ and  after  being  sick  a  few  weeks,  on  the  8d  of  Nov., 

1862,  while  confined  to  his  bed,  made  a  codicil  revoking  all 
the  provisions  of  his  will,  and  giving  all  his  property,  real 
an^  personal,  to  his  wife.  It  appeared  that  there  were  sev- 
eral grave  irregularities  relating  to  the  execution  and  pulrfi- 
cation  of  the  codicil,  to  which  it  will  not  be  necessary  to  refer, 
for  the  reason  that  another  point  in  the  case  was  raised  of 
more  vital  consequence  to  the  validity  of  the  instrument  than 
the  irregularities  relating  to  its  execution. 

From  that  part  of  the  testimony  concerning  which  there 
was  a  confiict  or  dispute,  it  appeared  that  about  one  week 
after  the  codicil  was  executed,  and  while  the  deceased  was 
confined  to  his  bed,  he  requested  his  wife  to  hand  him  the 
will.  She  at  first  declined.  He  told  her  that  he  wanted  to 
see  the  man  who  drew  it,  and  bis  brother,  the  executor.  She 
finally  banded  him  the  paper.  He  took  it  in  his  hand,  and 
holding  it  up  before  him,  tore  it  into  some  ten  or  twelve 
fragments,  and  left  the  pieces  on  the  bed.  He  then  attempt- 
ed to  get  up,  but  was  prevented  by  the  petitioner.  He  be- 
came excited  and  somewhat  exhausted  by  the  effort 

She  gathered  up  the  pieces  and  put  them  in  a  desk,  with- 
out the  knowledge  of  the  deceased,  and  locked  the  desk, 
where  the  paper  remained  in  the  same  condition  xmtil  after 
the  deceased  was  buried. 
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The  will  and  codicil  and  certificates  of  the  witneesee  were 
written  upon  one  sheet  of  paper.  When  presented  for  pro- 
bate, the  several  pieces  had  been  sewed  together  by  thread, 
in  snch  an  ingenious  manner  that  the  paper  was  perfectly 
legible. 

It  appears  in  evidence  that  the  deceased  did  not  know 
that  the  fragments  oT  the  paper  were  preserved ;  that  after- 
wards, he  frequently  spoke  of  having  torn  up  and  destroyed 
his  will,  and  expressed  a  desire  to  recover  his  breath,  that  he 
might  be  able  to  make  another  will. 

In  one  conversation,  while  talking  about  a  will,  the  peti- 
tioner remarked,  "  You  have  no  will ;"  and  the  deceased  re- 
plied, ^^  I  should  have  had  another  drawn,  if  my  fiiends  had 
not  advised  me  not  to." 

The  only  testimony  tending  to  show  unsoundness  of  mind 
at  the  time  of  the  destruction  or  revocation  of  the  will,  was 
that  of  the  witness,  who  testifibd  that  deceased  appeared  ex- 
cited, and  wanted  to  get  up  and  put  on  his  clothes,  and  made 
use  of  singular  language  to  his  daughter  respecting  the  peti- 
tioner. 

On  the  contrary,  the  attending  physician  testified  that  he 
saw  nothing  indicating  insanity  or  unsoundness  of  mind  in 
the  deceased ; — that  in  talking  with  him»  soon  after  the  will 
was  torn  to  pieces,  he  appeared  to  be  perfectly  rational ;  said 
the  reason  that  he  had  torn  it  up  was,  there  were  others  that 
he  wished  to  benefit  besides  Julia^— the  petitioner. 

A  number  of  other  witnesses  corroborated  the  physician. 
From  all  the  testimony,  it  is  evident  that  the  deceased  died 
with  the  belief  that  his  will  had  been  utterly  destroyed,  and 
that  no  part  of  it  was  in  existence. 

Was  this  a  revocation  of  the  will  within  the  meaning  of  the 
Revised  Statutes  ? 

The  statute  prescribes  that  a  will  may  be  revoked — 1st.  By 
another  will  in  writing;  2d.  By  some  other  writing  of  the 
testator,  declaring  such  revocation  or  alteration,  executed 
with  the  same  formalities  with  which  the  will  itself  is  re- 
quired by  law  to  be  executed ;  8d.  By  burning,  tearing,  can* 
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celling,  obliterating,  or  destroying  the  instrument,  with  the 
intent  and  for  the  purpose  of  revoking  the  same ;  4th.  Bj 
marriage,  or  changes  in  testator's  condition  in  life.  (2  JRev, 
SUU.J  64.)  Under  the  third  requisite  of  the  statute,  in  order 
to  make  the  revocation  complete,  the  act  must  be  done  animo 
revocandi.  The  mere  act  of  tearing  or  cancelling  is  not  suffi- 
cient, {ffackson  V.  Sialloway^  7  Johns.^  S94 ;  Jackwm  v.  Pai- 
tie,  9  Id.j  312 ;  Smith  v.  ffartj  4  Barh,^  28 ;  JUrdsm  v.  Mc- 
Gfifert,  3  Barb.  Ch.,  158 ;  PerroU  v.  PerroU^  14  JEast,  423 ; 
WiUard  on  ^.,  123.) 

In  this  case,  the  tearing  and  obliteration  and  destruction  of 
the  instrument  was  as  complete  as  the  decease  had  the  power 
of  making  it,  in  his  then  state  of  health.  He  saw  it  lying 
about  him  in  scattered  fragments,  evidently  to  him  appear- 
ing  so  badly  torn  as  to  be  incapable  of  restoration.  His  lan- 
guage before  tearing  the  paper,  and  his  subsequent  conver- 
sation, clearly  indicate  his  purpose  at  the  time  to  be,  to  make 
a  complete  revocation  of  the  instrument. 

The  restoration  of  the  instrument  into  a  legible  form  was 
no  act  of  the  deceased.  He  saw  it  in  pieces,  scattered  about 
the  room.  He  expressed  himself  satisfied  that  it  was  no 
longer  in  existence,  and  died  in  the  full  conviction  that  he 
bad  left  no  will. 

With  this  view  of  the  evidence,  I  must  refuse  to  admit  the 
instrument  to  probate. 


Nsw  ToBK  CouOTT— HON.  OmEON  J.  TUCE:ER,  Subbogats— Feb- 

TUMiry,  1868. 

JuLKE  V.  Adah. 

•  

In  the  Jfatter  of  the  Probate  of  the  WiU  qfJosv  Adah. 

Greater  relieace  is  to  be  placed  upon  the  testiinonj  of  an  impartial  and  re- 
spectable lawyer,  in  regard  to  the  dne  execution  of  a  legal  instnmtent, 
than  apon  that  of  a  non-profeBBlonal  witness. 

Evidence  of  habits  of  intemperance,  and  occasional  fits  of  wildnesB,  though 
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indicating  an  impaired  mind, — Hdd,  not  sufficient  to  eetebliah  a  total 
and  permanent  want  of  teatamentaiy  capadiy. 

The  testator  -wbb  aged,  and  his  mental  capacity  greatly  impaired  by  habitual 
intemperance.  In  the  presence  of  his  wife,  he  directed  that  his  will, 
drawn  according  to  former  instmcticms,  should  be  changed ;  **  that  he 
wanted  to  satisfy  his  wife,  and  it  most  be  drawn  as  she  desired  it.*' 
The  wife  then  gave  directions  as  to  the  parUcnlar  dispodtion  of  prop- 
erty, especially  that  ti^y>-third8,  instead  of  one-half,  should  go  to  her.  It 
appeared  that  the  wifb  had  ft>r  some  time  directed  the  intentions  and  con- 
trolled the  acts  of  the  testator. 
HM,  that  probate  must  be  denied. 

Declarations  of  a  wife  tending  to  show  an  existing  intent  and  disposition  to 
nnduly  influence  her  husband  in  procuring  tiie  execution  of  his  will, — 
Held,  admissible. 

Ddafidd  y.  Pwrish,  approved  and  followed. 


The  testator  died  Id  New  York  city,  the  12th  of  June, 
1862.  His  widow,  Louisa  Adam,  propounded  for  probate, 
as  the  last  will  and  testament  of  the  decedent,  a  paper,  bear* 
ing  date  June  24,  1859,  and  witnessed  by  John  A.  Stemmler 
and  Lorenz  Sebastian. 

Its  probate  was  contested  on  tlie  grounds  of  informality  in 
the  execution  ;  of  mental  incapacity  of  the  testator ;  and  of 
nndne  influence  exercised  by  his  wife,  the  proponent. 

Dayid  Levt  and  Hobatio  N.  VJ'AixxBL,f<jTProponeni. 

N.  SlBGBI8T,/(n*C%»n^Mto7}te. 

The  Sqrbogatb. — ^The  testimony  of  the  witness,  John  A. 
Stemmler,  sufficiently  establishes  the  observance  of  the  ne« 
cessary  legal  formalities.  The  will  was  read  to  the  testator, 
paragraph  by  paragraph,  first  in  English,  and  then  translated 
by  Mr.  Stemmler  into  German  (the  native  tongue  of  both) ; 
was  then  signed,  sealed,  published  and  declared  in  presence 
of  the  witnesses ;  and  they  signed  their  names  at  his  request, 
in  his  presence  and  in  that  of  €|^ch  other.  The  document 
was  then  inclosed  in  an  envelope  by  Mr.  Stemmler,  and 
taken  a\f  ay  from  Mr.  Stemmler's  office  (where  the  execution 
was)  by  the  testator  himself ;  he  intimating  that  its  tenor 
should  not  be  made  public.  The  witness  Sebastian  recollects 
gome  of  these  circumstances  only,  and  is  positive  that  others 
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of  them  did  not  occar ;  but  the  highly  reBpectable  lawyer, 
who  himself  drew  the  will  and  Bnperintended  its  execation, 
is  positive  as  to  all  these  facts,  and  his  testimony  is  clear  and 
certain,  while  that  of  Sebastain,  in  the  points  where  it  varies 
from  Stemmler's,  is  contradictory  and  forgetfnl.  Greater  re- 
liance is  to  be  placed  upon  the  testimony  of  impartial  and  re- 
spectable members  of  the  legal  profession  with  respect  to  the 
execution  of  a  legal  instrument,  than  upon  that  of  non-pro- 
fessional witnesses,  upon  whose  minds  the  absolute  necessity 
of  the  formula  of  law  is  not  distinctly  impressed.  {Moore  v. 
Moore,  2  Brad/.,  266.) 

I  have  therefore  no  doubt  that  the  formal  execution  of  this 
will  was  according  to  the  laws  of  this  State.  My  predecessor 
on  this  bench  appears  to  have  had  that  opinion,  since,  on  the 
8d  of  November  last,  and  after  the  evidence  of  .these  two 
subscribing  witnesses  had  alone  been  given,  he  denied  a  mo- 
tion to  reject  it  on  the  question  of  execution,  and  directed 
the  examination  to  proceed  as  to  capacity  and  inflaence. 

These  are  questions  of  the  utmost  delicacy,  and  they  are 
rendered  still  more  difficult  to  decide,  when  accompanied,  as 
in  most  cases,  by  a  contradiction  of  testimony.  This  evi- 
dence has  not  been  taken  before  me ;  it  was  closed  before 
my  entrance  into  office ;  and  I  have  had  no  opportunity  to  see 
and  hear  the  witnesses,  and  to  observe  the  many  circumstan- 
ces which  aid  a  judge  before  whom  testimony  is  actually 
taken,  to  arrive  at  a  conclusion  on  the  facts  of  the  case.  I 
must  consider  the  testimony  as  it  stands  written  down,  and 
decide  upon  it,  or  run  the  risk  of  doing  even  a  greater  injus- 
tice to  the  parties  concerned  by  summoning  them  to  com- 
mence their  voluminous  proofs  anew. 

Thus  situated,  I  am  of  the  opinion,  after  many  careful  and 
thorough  reviews  of  the  entire  testimony,  that  the  weight  of 
evidence  does  not  prove  John  Adam,  in  the  month  of  June^ 
1869,  to  have  been  by  himself  absolutely  incapable  of  doing 
a  legal  act.  It  is  true  that  his  habits  of  intemperance  appear 
to  have  been  fixed  and  fastened  upon  him :  he  was  occaaioD- 
ally  wild  and  violent  from  the  effects  of  intoxicating  diinb. 
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Bat  it  does  not  seem  that  he  wonld  have  been  incapable  of 
making  a  devise  of  his  estate  bj  will,  if  left  to  himself,  and 
to  the  exercise  of  his  own  will  and  preferences.  His  mind 
was  nndonbtedlj  impaired  and  weakened,  and  capacity  may 
have  been  occasionallj  temporarily  suspended ;  but  capacity 
was  not  lost. 

The  questions  of  the  formal  execution,  and  of  the  compe- 
tency of  the  testator,  if  free  to  act  for  himself,  being  thus 
settled,  it  remains  to  be  considered,  whether,  in  his  conditicm 
of  mind,  with  his  habits  and  conrse  of  life,  and  his  surround- 
ings and  relations  with  others,  there  was  such  an  influence 
exercised  over  him  that  the  will  in  question  became,  not  his 
own  will,  but  that  of  another  person.  I  have  been  compelled 
to  resolve  this  question  in  the  affirmative,  and  shall  deny 
probate  upon  this  ground.  i 

The  testator  was  at  his  death  sixty-six  years  of  age.  He  was 
a  German  by  birtn,  and  had  begun  life  in  this  country  as  a 
shoemaker,  but  ^^  worked  very  little ;"  his  first  wife  "  made 
salves  and  cured  sores,  and  saved  the  money."  Subsequently 
he  opened  a  lager-beer  saloon,  in  attending  to  which  his  wife 
and  daughter  (the  contestants)  labored  industriously.  It  was 
from  the  time  of  his  first  wife's  death  that  he  appears  to 
have  begun  to  be  steadily  intemperate,  though  there  is  evi- 
dence of  his  dissolute  conduct  earlier.  It  was  on  February  26, 
1858,  that  his  first  wife  died,  aged  sixty-six  years.  She  fell 
dead  in  the  bar-room.  His  conduct  on  that  occasion  shows 
him  to  have  been  grossly  intoxicated,  or  morally  and  intel- 
lectually perverted  to  a  shocking  degree.    He  exclaimed, 

"  There  lies  the  d — -^  w e,  and  Tve  got  to  bury  her 

now."  There  is  nothing  to  show  that  this  first  Mrs.  Adam 
was  not,  as  her  daughter  describes  her, ''  an  honest,  decent, 
hard-working  woman."    A  few  months  afterwards,  a  man 

named  Yunun  calls  upon  one  Louisa ,  then  living  as  a 

servant  in  an  emigrant  boarding-house,  at  Union  Hill,  New 
Jersey,  and  tells  her,  ^4f  she  wanted  a  better  place,  to  go  to 
Adam's."  Louisa  goes  at  once  to  Adam's ;  engages  herself 
to  him  as  a  servant  at  monthly  wages ;  and  herself  swears 
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that  when  she  was  advised  to  go  there  by  Yunun,  he  told 
her  that  if  she  went,  Adam  "  would  probably  marry  her.'* 
Adam  made  good  this  prediction  by  proposing  marriage  to 
Louisa,  as  she  swears,  the  very  first  night  she  was  in  his 
house ;  she  accepted,  and  in  a  fortnight  after  (in  September, 
1858)  they  were  married  by  Rev.  Dr.  Wieezork,  a  Protestant 
German  Evangelical  clergyman.  The  new  wife,  who  was 
under  thirty  years  of  age,  and  the  daughter  of  the  decedent, 
Mrs.  Julke  (the  contestant  of  this  will),  at  once,  and  very 
naturally,  came  to  disagree;  threats  of  violence  were  made ; 
and  Mrs.  Julke  left  the  house. 

The  will  was  made  after  this,  and  after  Mr.  and  Mrs.  Adam 
had  been  married  ten  months.  The  circumstances  appear  to 
be  these.  Mr.  Siegrist,  who  lived  in  Adam's  house,  had 
drawn  a  will  for  Adam.  Adam  and  his  wife  brought  this  will 
to  Mr.  Stemmler,  saying  to  him  they  were  not  satisfied  .with 
it.  '^  There  was  a  general  conversation,  in  which  Mrs.  Adam 
took  part  She  said  the  will  was  not  drawn  as  fhey  wanted  it 
drawn."  ^^  Both  seemed  to  be  satisfied"  with  a  memorandum 
of  their  joint  instructions,  which  Adam  gave  Stemmler.  ^^  He 
did  not  say  any  more  than  she.  She  took  a  great  interest  in 
the  conversation."  The  will  being  drawn,  Mrs.  Adam  came 
down  to  Stemmler  for  it,  and  took  it  away. 

The  next  interview  was  near  Stemmler's  house,  in  Seventy- 
first  street.  Adam  and  his  wife  came  down  there  in  a  ve- 
hicle :  she  alighted,  and  called  Stemmler  out,  Adam  being 
too  weak  to  leave  the  carriage.  They  both  said  then  that 
this  will  (drawn  according  to  the  former  instructions)  was 
not  as  they  wished  it ;  '^  that  not  sufficient  property  was 
given  to  her."  Stemmler  asked  how  it  should  be  changed, 
and  Adam  replied  that  ^'  he  wanted  the  will  drawn  as  she  de- 
sired it."  She  talked  loudly  and  excitedly,  whenever  Stemm* 
ler  saw  her.  She  said  ^^  they  were  not  satisfied  with  the  will, 
and  he  then  said  he  wanted  to  please  and  satisfy  her,  and 
that  the  will  must  be  altered."  She  said,  ''  We  didn't  want 
it  so ;  we  want  it  so  and  so,"  stating  the  particulars  in  which 
it  was  to  be  altered.    The  change  which  they  directed  was, 
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that  two-thirds  of  hie  property,  instead  of  one-half,  should  go 
to  her,  the  witness  thinks.  The  will  propounded  for  probate 
gives  her  two4hirds. 

The  next  interview  was  in  Mr.  Stemmler's  office ;  tlie  will 
was  not  yet  ready,  and  they  went  away,  being  requested  by 
Stemmler  to  bring  down  a  witness  at  their  next  coming. 

It  was  at  the  next  visit  that  the  will  was  executed.  It 
was  read  over  to  Adam  by  Stemmler,  in  his  own  room  ;  but 
in  the  outer  office  was  Mrs.  Adam.  They  came  together 
and  went  away  together.  Stemmler  says  "  Adam  was  more 
or  less  under  the  control  of  Mrs.  Adam."  "She  had  a  great 
deal  of  power  over  him."  "  I  am  of  the  opinion  that  Mrs. 
Adam  exerted  an  undue  influence  over  the  deceased." 

Mr.  Stemmler  states  the  circumstances  of  the  constant  at- 
tendance of  Mrs.  Adam  upon  her  husband,  with  some  par- 
ticularity. He,  Stemmler,  never  saw  Adam  without  the 
wife.  He  received  no  instructions  concerning  business  from 
Adam,  except  when  the  wife  was  present,  and  taking  part  in 
giving  them.  The  provisions  of  the  will  being  discussed, 
Adam  said  "  he  wanted  to  satisfy  her,"  and  Mrs.  Adam  said 
she  wanted  it  to  be  so  and  so.  Upon  all  occasions  she  ap- 
pears to  have  directed  the  intentions  and  controlled  the  acts 
of  her  aged  and  weak  husband.  At  times  she  was  violent 
and  threatening.  But  this  one  prominent  fact  appears  above 
all — ^that  she  never  left  him  ;  and  that  the  instructions  given 
as  to  the  will  show  it  to  be  her  will,  and  not  his. 

The  direct  influence  and  interference  of  Mrs.  Adam  thus 
appear  at  every  stage  of  the  preparation  and  execution  of 
this  document.  It  went  into  her  possession,  it  seems,  and  she 
"  kept  it  in  the  desk"  till  the  death  of  her  husband.  She  ad- 
mits that ''  out  of  joke  she  had  told  Adam  she  had  destroyed 
this  will."  Again,  she  says,  "  I  told  him  that  I  intended 
to  tear  it  up."  "  Adam  did  pot  ask  me  to  destroy  the  will ;" 
but  it  does  not  appear  that  he  knew  or  cared  whether  it  was 
in  existence  or  not,  during  the  two  years  of  almost  uninter- 
rupted drunkenness  which  closed  his  life. 

The  testimony  of  Mr.  Stemmler  would  have  been  quite 
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sufficient  on  the  question  of  influence,  but  we  find  it  corrob- 
orated by  that  of  other  witnesses  called  in  the  case.  I  leave 
out  what  the  widow  and  the  daughter  say ;  %l80  what  the 
clergyman  thinks.  Hie  latter  never  but  once  came  into  the 
lager-beer  saloon,  and  had  no  opportunity  to  judge.  But 
Stadleberger  heard  her  say  "Pm  boss,"  and  swears  she 
"  represented  herself  as  boss,"  or  head  of  the  house ;  he 
shows  Mrs.  Adam's  direct  interference  in  and  control  of  Mr. 
Adam's  other  business  affairs ;  that  she  swore  her  husband 
should  not  sign  a  lease  to  him,  Stadleberger,  and  he  was 
compelled  to  sue  Adam  in  consequence  for  a  specific  perform- 
ance to  obtain  his  lease. 

Goetzel  shows  that  Mrs.  Adam  did  almost  all  of  Adam's 
every-day  business,  directed  and  managed  it,  while  "  he  was 
generally  lying  on  the  bed."  It  was  ''she  spoke  to  me  about 
the  business ;  he  never  made  any  remark,  but  shook  his  head." 
She  said,  '^  I  am  boss  of  this  house,  and  I  will  show  him  so." 
Goetzel  also  swears  that  Adam,  four  or  five  weeks  before  his 
death,  told  him  to  hand  some  money  he  had  to  Mr.  Siegrist, 
to  '^  put  in  the  bank,  so  that  something  be  secured  for  my 
daughter."  Goetzel  was  directed  by  Mrs.  Adam  to  make 
out  a  mortgage  in  lending  money  to  Schneider,  and  other 
legal  papers,  and  did  so. 

This  testimony,  as  to  the  language  and  declaration  of  the 
person  against  whom  undue  influence  is  charged,  was  taken 
subject  to  objection ;  but  I  admit  it  all,  as  it  is  clearly  com- 
petent to  show  declarations  of  a  person  so  situated,  so  far  as 
they  tend  to  prove  an  existing  intent  and  disposition.  {Brush 
V.  Hollandy  8  Bradf.y  240.) 

Our  books  are  full  of  instances  where  probate  of  wills  has 
been  denied  from  evidence  of  undue  influence  exercised  by 
children,  creditors,  attorneys,  or  trustees,  upon  the  weaken- 
ed mind  of  a  testator;  but  to -the  credit  of  society  we  may 
remark,  that  the  instances  where  the  improper  influence  of  a 
wife  over  the  disposing  mind  of  her  husband  has  been  estab- 
lished, are  few  in  number.    Probably  the  recent  and  impor- 


NEW  YORK  OOUNTT,  FEBBUABT.  1868.  461 

tant  case  of  Henry  Parish's  will,*  finally  decided  in  the 
Court  of  Appeals,  is  the  most  prominent  of  these. 

In  that  case,  the  maxim  pit  se  scripsit  heredem  was  mainly 
relied  on  by  the  learned  bench,  in  arriving  at  the  conclusion 
that  the  papers  propounded  as  codicils  did  not  make  part  of 
the  last  will  of  the  deceased ;  and  the  circumstances,  though 
not  perfectly  similar,  resemble  each  other  so  much  in  that 
case  and  this,  that  I  feel  bound  to  hold  the  widow,  the  prin- 
cipal devisee  under  this  will,  to  an  equally  rigid  rale.  In 
this  ease,  as  in  that,  the  changes  in  the  will  were  for  the 
benefit  of  the  widow  from  whom  the  instructions  emanated, 
were  drawn  up  by  her  procurement,  and  must  be  regarded 
as  done,  not  by  the  testator,  but  by  her.  (1  Curt.  Eccl.  -ff., 
637;  OrispeU  v.  Dubois,  4  Barb.,  693;  Parke  v.  Piatt,  2 
PAiK.,  323,) 

In  the  case  of  Tuniion  (4  Bradf.,  138),  the  proofs  showed 
that  the  widow  of  the  deceased  was  present  at  the  exe- 
cution of  the  will ;  and  while  he  was  dictating  its  terms, 
she  interrupted  him  frequently.  In  one  case  she  exclaim- 
ed, "Give  it  to  me,  and  I  will  give  it  to  them.''  But 
the  surrogate  held  that  there  was  nothing  fatal  in  mere  dis- 
connected suggestions  of  this  kind,  as  it  was  impossible  to 
say  to  what  part  of  the  will  they  applied.  In  the  present 
case  there  can  be  no  doubt  on  that  point.  The  changes  made 
in  Adam's  testamentary  dispositions  were  all  for  the  benefit 
of  the  widow.  The  testator  and  his  wife  visited  Mr.  Stemm- 
ler,  his  lawyer,  in  company,  in  order  to  change  his  former 
disposition  of  his  property  so  as  to  add  to  the  share  she 
should  take  after  his  death.  It  does  not  appear  here,  as  in 
the  Tunison  case,  '^  that  the  wishes  of  the  decedent  were  un- 
restrained in  their  full  gratification  by  the  acts  or  induce- 
ments of  his  wife."  He  appears  to  have  had  no  will  of  his 
own,  and  his  property  must  be  disposed  of  by  the  provisions 
of  the  law. 

•Ddqfidd  v.  ParUh,  Ante,  1. 
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CuimiNaHAM  V.  SOUZA. 

4 

In  the  Matter  of  the  Peyton  to  compel  the  Executrix  of  the 
Estate  (f  William  H.  Mkbchant,  to  gwe  security  or  he 
superseded. 

The  propcBent,  who  Is  also  the  executrix,  and  a  legatee  tinder  an  alleged  viU 
of  the  testator,  of  a  later  date  than  that  already  admitted  to  probate,  has 
Boch  an  interest  in  the  estate  of  the  deceased,  pending  prooeedings  on 
the  probate  of  the  paper  propounded  hj  her,  as  entitles  her  to  petitioa 
for  an  order  compelling  the  exeeotzix  of  the  will  alreadj  admitted,  to 
give  security  or  be  saperseded. 

The  *'  due  administration  of  the  estate,"  for  which  an  executor  gives  security, 
oonsiBts  in  paying  its  obligations,  and  handing  over  the  balanoe  to  the 
persons  entitled. 

The  facts  sufficiently  appear  in  the  opinion. 

Lbvi  &  CsATFiELD,  WiLUAM  C.  RusBELL,  and  Chablbb  £.  Btriwatj^ 

for  the  PetUum&n, 

PXEBBBFONT  &  SXAin^ET,  Oppoted, 

The  StjREOGATE. — A  paper  was  propounded  as  the  last  will 
and  testament  of  William  H.  Merchant,  and  as  such  admit- 
ted to  probate  in  this  office.  By  this  will  Charlotte  Souza 
was  named  as  executrix,  and  letters  testamentary  have  been 
granted  to  her.  Subsequently  to  the  probate  of  the  Souza 
will,  Selina  A.  Cunningham  filed  her  petition,  together  with 
her  husband,  propounding  for  probate  a  paper  of  later  date, 
alleged  to  be  the  will  of  said  Merchant,  and  to  have  been 
since  discovered,  and  praying  that  it  may  be  admitted  to  pro- 
bate, and  that  the  decree  admitting  the  Souza  will  be  can- 
celled and  revoked.  In  this  paper  so  propounded,  Selina  A. 
Cunningham  is  named  as  sole  executrix.  These  proceedings 
are  now  pending,  and  undetermined  before  me ;  the  counsel 
for  the  alleged  Cunningham  will  having  examined  the  two 
subscribing  witnesses  thereto,  but  not  yet  rested  their  case. 
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Meanwhile  the  petitioner  hae  filed  her  petition,  in  which 
she  alleges  that  fihe  is  one  of  the  legatees  in  what  she  claims 
to  be  the  last  will  of  Merchant,  and  is  the  executrix  under 
the  same,  and  that  she  is  interested  in  his  estate ;  she  shows 
that  Charlotte  Sonza  has  possession  of  the  estate  as  executrix, 
by  virtue  of  letters  testamentary  granted  to  her ;  she  alleges 
that  the  circumstances  of  Miss  Souza  are  precarious,  and  that 
there  is  danger  that  the  assets  of  the  estate  may  be  lost  or 
misapplied;  a^d  prays  that  Miss  Souza  be  superseded  as 
such  executrix,  or  that  she  give  security  pending  the  pro- 
ceedings relative  to  the  probate  of  the  alleged  Cunningham 
wiU. 

It  is  admitted  by  the  parties  that  the  petitioner,  Mrs.  Cun- 
ningham, is  one  of  the  next  of  kin  of  the  deceased  Merchant ; 
and  that  she  is  not  named  in,  and  takes  no  interest  whatever 
under  the  Souza  will. 

Upon  this  state  of  facts,  counsel  for  Miss  Souza  moved  to 
dismiss  the  petition,  as  having  been  made  by  a  person  not 
"  interested  in  the  estate  of  the  deceased."  (3  Hev.  Stat,^  5 
ed.,  156,  §  18.)  It  is  claimed  by  them  that  I  cannot  look 
beyond  the  will  already  admitted  to  probate  by  a  decree  of 
this  court,  to  ascertain  who  may  be  ^Mnterested  in  the  ^ 
tate."  In  other  words,  that  none  but  those  claiming  under 
the  will  can  object  to  the  executrix  who  is  named  in  the  will. 

But  it  is  not  competent,  in  my  judgment,  to  set  up  the 
decree  of  probate  of  the  Souza  will,  which  is  attacked,  as  a 
bar  to  the  alleged  interest  of  the  petitioner.  I  entertain  no 
doubt  whatever  of  the  power  of  the  surrogate  to  revoke  that 
decree,  upon  proof  of  the  paper  propounded  by  the  petitioner. 
If  the  court  possess  the  power  to  revoke  its  decree,  it  is  self- 
evident  that  the  decree  itself  cannot  be  set  up  as  a  bar  to  the  ex- 
ercise of  an  authority  which  presupposes  the  existence  of  some 
decree  on  which  to  act.    {Campbell  v.  Logan^  2  Bradf.^  91.) 

In  this  matter,  the  two  parties  are  before  me  as  litigants 
in  respect  to  Merchant's  whole  estate;  claiming' under  the 
two  papers ; — the  one  already  admitted  to  probate  recognized 
by  this  court  as  the  will,  and  partially  executed ;  and  the 
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other,  of  later  date,  propounded  for  probate.  The  qaeetion 
is,  whether,  pending  snch  litigation,  I  am  not  compelled  to 
aaaame  that  they  are  all  ^'  interested  in  the  estate."  What 
the  interest  of  each  may  be,  I  cannot  try  now ;  it  most  be 
determined  by  the  event  of  the  litigation.  Any  apparent 
interest,  positively  sworn  to  as  this  is,  has  invariably  been 
held  sofficient  to  justify  the  demand  fc»*  security  in  this  conrt 
{Dayton  on  Svrrogates^  597.)  And  a  higher  court  has  held 
that  a  contingent  remainder-man  might  petition.  {Emer- 
son V.  Bowers^  14  If.  Y^  449.)  And  the  case  of  CoUerd  v. 
Brock  (1  Bradf.^  148),  is  a  strong  one  to  show  that  any  per* 
son  who  may  become  ''  interested  in  having  the  estate  pre- 
served in  the.hands  of  a  responsible  executor,"  thereby  estab- 
lishes a  "  suffici^it  interest  to  authorise  the  intervention  of 
the  court." 
In  the  same  case  (p.  150),  the  learned  surrogate  remarks : 
^^  In  the  ecclesiastical  courts,  on  an  application  for  an  ac- 
count, the  validity  of  a  demand  will  not  be  tried.  Nor  will 
die  Statute  of  Limitations  be  allowed  as  a  bar.  As  in  cases 
of  bail  at  common  law,  it  is  a  wiser  and  more  salutary  rule 
to  treat  a  demand,  positively  sworn  to,  bjA  prima  facte  valid, 
as  establishing  interest." 

But  the  counsel  for  Miss  Souza  raise  the  point  that  the 
security,  if  directed  to  be  given  by  Miss  Souza,  must  be 
given  ^^  for  the  due  administration  of  the  estate ;"  and  that 
this  due  administration  must  consist  in  carrying  ont^the  pro- 
visions of  the  Souza  will,  already  admitted  to  probate,  and 
under  which  the  petitioner  has  no  interest.  That  is  not  ex- 
actly the  case.  The  due  administration  of  the  estate,  for 
which  an  executor  gives  security,  consists  in  paying  its  obli- 
gations, and  handing  over  the  balance  to  the  persons  enti- 
tled— ^the  persons  to  whom  the  law  awards  it  If  the  Souza 
will  be  maintained,  the  law  will  have  made  it  the  duty  of  the 
executrix  to  pay  over  the  balance  to  herself  as  the  residuary 
legatee.  K  the  alleged  Cunningham  will,  however,  shonld 
ha  admitted  to  probate,  it  will  be  as  much  a  part  of  Miss 
SoQza's  <^  due  administration  of  the  estate"  to  pay  over  the 
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balance  to  the  person  who  has  been  ascertained  by  the  law 
to  be  the  representative  of  the  estate  nnder  that  will,  as  it 
would  be  for  her  to  pay  it  to  an  administrator  with  the  will 
annexed,  shonld  she  be  superseded  on  this  application. 

The  motion  to  dismiss  the  petition,  for  non-appearance  of 
interest,  is  denied. 


New  Toanc  OoxnnTr^HON.  GIDEON  J.  TUCKER,  StmBooAn— Maroii. 

1868. 

LiBBY  V.  Christy. 

In  the  Matter  of  the  Petition  of  the  Collector  of  the  Estate  of 

Edwin  P.  Chbistt,  deceased. 

On  a  petltian  bj  a  special  ooUectar  appointed  dniing  a  contest  on  tiie  probate 
of  a  will,  for  an  order  directing  the  sale  of  certain  personal  proper^  al- 
leged to  belong  to  the  estate,  it  appeared  that  the  propertj  in  question 
was  in  the  actual  poesession  of  a  person  claiming  to  be  the  widow  of  the 
decedent,  who  also  claimed  title  to  it  on  the  ground  that  she  had  loaned 
the  decedent  the  money  with  which  the  property  was  purchased. 

HM,  1.  That  the  paper  propounded  as  the  decedent's  will,  could  not  be 
resorted  to  for  CTidence  as  to  the  title. 

2.  Without  trying  the  absolute  title  of  the  property,  the  surrogate 
must  determine  the  probable  ownership. 

8.  Although  the  probable  title  was  in  the  estate,  yet  the  surrogate 
would  not  order  a  sale  of  property  which  was  not  actually  in  the  hands 
of  the  representative  of  the  estate ;  but  would  direct  the  collector  to 
bring  suit  to  test  the  title. 

The  facts  fnlly  appear  in  the  opinion. 

John  C.  Van  ljoos,for  OoUector, 

A.  W.  Ba^DTOBD  and  P.  G.  Clabx,/(^  Mr:  M,  A,  M.  Ohrittjf. 

Saicdkl  Johns  and  G. K. Smith, /or  Mr$.Earriet  R  Chndu  and  B.B^ 
Ohritty. 

1^  8uibBoaATE. — ^The  collector  of  the  estate,  in  his  peti- 
tion, sets  forth  that  among  the  articles  inventoried  as  assets 
VauL-80 
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of  die  estate,  are  the  honsehold  famiture,  piotores,  paiutings, 
Acy  now  in  tbe  houae  occapied  bj  E«  F.  Chriflty  at  the  time 
4»f  his  death,  and  appraised  at  $3,662 ;  that  said  house  ia  ocr 
capied  by  a  peraoa  named,  in  what  purports  to  be  the  will  of 
said  Christy,  as  his  wife;  that  more  than  for^  days  have 
elapsed  since  Christy's  death ;  that,  in  the  judgment  of  die 
collector,  it  is  necessary,  for  the  preservation  and  benefit  of 
said  estate,  to  sell  said  property,  unless  the  same  be  amply 
secured  to  said  collector ;  that  he  is,  and  has  been,  since  his 
appointment  as  collector,  obliged  to  keep  a  man  hired  to 
watch  said  property,  at  an  expense  of  two  or  three  doU^ra 
per  day ;  that,  in  its  present  position,  said  property  is  not 
secure ;  that  the  collector  has  no  safe  place  to  keep  the  same, 
except  at  a  great  pecuniary  expense  to  the  estate ;  and  he 
therefore  prays  that  he  be  directed  to  sell  said  property. 

These  statements  are  met  by  an  affidavit  of  Mary  Ann 
Maples  Christy,  who  alleges  that  she  is  the  widow  of  the  de- 
cedent ;  that  she  had  no  knowledge,  nor  was  she  aware  that 
the  appraisers  and  collector,  or  either  of  them,  had  any  in- 
tention to  inventory  the  furniture,  pictures,  paintings,  &c., 
now  in  the  house  occupied  by  her,  till  the  said  appraisers 
and  collector  came  to  the  house  to  take  the  same ;  that  she 
Was  not  privy  in  any  manner  to  the  making  of  said  inven- 
tory;  and  that  at  said  time  she  caused' the  said  appraisers 
and  collector  to  be  informed  that  the  said  furniture,  pictures, 
paintings,  &c.,  belonged  to  and  w^e  owned  by  her ;  that  at 
or  about  the  time  she  and  the  said  Edwin  P.  Christy,  de- 
ceased, commenced  housekeeping  at  No.  96  Grand-street,  in 
said  city,  she  loaned  to  said  Edwin  P.  Christy  the  sum  of 
about  ten  thousand  five  hundred  dollars ;  that  five  thousand 
five  hundred  dollars  thereof  were  the  proceeds  of  the  sale  of 
real  estate  she  owned  in  Philadelphia,  and  the  balance  was 
money  she  had  on  deposit  in  savings  banks ;  that  all  of  said 
furniture,  &c.,  was  purchased  with  her  said  money,  and  the 
same  was  insured  in  her  name  during  the  lifetime  of  said 
Edwin  P.  Christy,  and  with  his  knowledge  and  assent,  and 
the  same  is  now  insured  in  her  name.    She  further  says,  that 
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she  purchased  a  honae  \rith  her  own  money,  and  in  her  own 
naiBe,  and  that  immediately  after  she  took  poBeeaaion  of  said 
house,  and  had  removed  thereto  the  fomitare,  &c.,  contained 
in  the  house  No.  96  Grand-street,  and  that  she  has  ever  since 
said  time  occupied  said  hon&e  so  conveyed  to  her  as  afore^ 
said ;  that  she  is  abundantly  responsible,  has  no  family,  and 
the  said  furniture  is  but  little  used,  and  is  not  in  any  senae 
perishable,  and  will  be  better  preserved  by  remaining  where 
it  IB  than  by  storing  it ;  that  said  furniture,  pictures,  paint* 
ings,  &c.,  would  be  sacrificed  at  less  than  their  value,  if  sold 
at  auction ;  and  that  the  estate  will  be  neither  preserved  nor 
benefited  by  said  sale ;  that  the  said  furniture,  &c.,  are  en- 
tirely secure,  and  she  has  no  intention  to  remove  them,  birf 
means  to  continue  her  residence  in  said  house,  and  retain 
possession  of  said  property  there,  until  this  ease  is  terminated 
by  a  judicial  decision,  if  not  longer. 

I  may  refer,  in  addition  to  these  statements  of  the  depe^ 
nent,  to  that  of  her  counsel  in  court,  that  she  would  consent 
neither  to  secure  to  the  collector  the  value  of  this  personal 
property,  nor  to  yield  up  its  actual  possession,  without  the 
judgment  of  a  court  of  record. 

The  paper  propounded  as  the  will  of  £.  P.  Christy  is  be- 
fore me,  and  its  admission  to. probate  is  contested  in  thia 
court  by  Mrs.  Harriet  E.  Christy,  also  claiming  to  be  the 
widow  of  E.  P.  Christy,  and  by  E.  Byron  Christy,  claiming 
to  be  his  son.  In  this  alleged  will,  the  propefty  in  question 
IS  mentioned ;  but  as  the  will  is  not  yet  admitted  to  probate, 
I  cannot  look  into  that  instrument  for  evidence  upon  which 
to  act. 

I  cannot  try  the  title  to  this  property  (  Will,  on  £k.^  231 ; 
Dayton  on  Surr.j  231) ;  and  yet  I  am  unable  intelligently  to 
give  directions  to  the  collector,  without  incidentally  looking 
into  the  question  of  probable  ownership.  Thus,  if  there  ap- 
pear to  be  ^^a  clear  outstanding  title  against  the  estate" 
{Public  Administrator  v.  Burddl^  4  Bradf.^  252),  I  ought 
not  to  interfere  on  behalf  of  the  estate.  But  ^^  if  there  is  a 
reasonable  cause  for  doubt,''  as  the  learned  surrogate  *r^ 
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marked  in  the  estate  of  Harvej  Bardell  (ut  9uprd)^  "  the 
proper  course  is  to  permit  the  sale,  and  let  the  question  be 
tested  by  the  court  having  jurisdiction  of  the  matter. 

In  this  case,  I  feel  compelled  to  say  I  do  not  perceive  auy 
'^  clear,  outstanding  title  against  the  estate."  Mrs.  Mary  Ann 
Maples  Christy  swears  that  she  loaned  the  decedent  the 
money  with  which  the  furniture  was  purchased;  and  she 
thus  (even  if  her  testimony  were  admissible  under  the  Code, 
as  to  a  transaction  between  herself  and  the  decedent)  estab- 
lishes only,  at  most,  a  debt  from  the  estate  to  her  for  the 
loan.  It  is  true  that  she  swears  she  informed  the  collector 
that  the  furniture  was  hers,  but  she  does  not  swear  that  it  is 
hers.  The  evidence  she  presents  would  not  support  her 
claim  to  the  ownership  of  this  furniture  in  a  trial  at  law. 

Nor  does  Mrs.  Christy,  in  her  afSdavit  or  otherwise,  claim 
title  to  this  property  by  gift  in  the  lifetime  of  the  decedent. 
In  this  respect  her  claim  is  not  as  strong  as  that  made  by 
Mrs.  Parish  {Ddafidd  v.  Parish,  4  Bradf^  24),  where  the 
surrogate  gave  leave  to  the  collector  to  bring  suit  for  the  re- 
covery of  certain  stocks  and  securities,  standing  in  the 
widow's  name,  and  claimed  as  her  individual  property. 
Mrs.  Parish  swore  that  these  were  gifts ;  Mrs.  Christy  does 
not  allege  any  legal  title  whatever,  but  merely  avers  that  she 
has  possession  and  '^  means  to  retain  it." 

But  the  present  case  resembles  that  of  the  Parish  estate,  in 
this  particular :  that  the  property  claimed  by  the  widow,  or 
the  person  assuming  to  be  the  widow,  is  in  the  actual  custody 
and  possession,  not  of  the  collector,  but  of  herself.  The  col- 
lector in  the  Parish  estate  would  not  have  been  able  to  ex- 
pose the  articles  to  sale,  without  first  trying  title,  had  he 
been  directed  by  the  surrogate  to  sell  them  for  the  benefit  of 
the  estate.  It  is  so  in  this  instance:  the  counsel  has  an- 
nounced that  possession  of  the  furniture,  &c.,  will  not  be 
yielded  np  to  the  collector  without  a  trial  at  law.  It  was 
otherwise  in  the  Burdell  case,  where  the  collector  appears  to 
have  had  the  property  actually  in  his  custody :  the  claimant 
was  in  prison,  and  no  suit  was  necessary. 
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I  am  not  dispoged  to  make  an  order  for  the  sale  of  what  is 
not  actaallj  in  the  hands  of  the  representative  of  the  estate, 
although  the  probable  title  is  in  the  estate.  Such  an  order 
would  uot  add  to  the  powers  or  the  security  of  the  collector. 
He  would  still  have  to  await  the  decision  of  a  court  of  juris- 
diction competent  to  award  the  title. 

The  proper  way,  doubtless,  is  to  direct  the  collector  to 
bring  suit  to  test  the  title.  This  he  has  already,  by  the 
statute,  power  to  do,  without  any  direction ;  but  the  latter 
will  be  an  absolute  evidence  of  his  good  faith,  and  his  war- 
rant for  the  proceediug. 

Should  the  will  go  to  probate,  such  a  suit  would  abate ; 
while  if  probate  be  denied,  it  would,  if  undetermined,  pass 
over  to  the  permanent  administrator  of  the  estate. 

Should  the  estate  succeed  in  it,  I  will  then  consider  the 
propriety  of  the  sale. 


New  Tobx  Ooufit— HON.  QIDBON  J.  TUCKEB,  SuBBoeATS— Mqr,  ISSS. 

Labooque  V.  Clark. 

In  the  MaUer  of  the  Petition  for  Payment  of  a  Legacy ^  in 
the  JEstate  of  Chables  Saxton,  deceased. 

The  teBtator  directed  a  certain  sum  to  be  invested  by  his  -execatorB,  the  in- 
come thereof  to  be  paid  to  hia  parents  daring  life ;  and  on  the  death  of 
both,  oat  of  the  som  so  invested,  to  pay  |2,600  to  the  testator's  brother. 
The  brother  died  before  either  parent. 

Mold,  1.  That  the  legacy  to  the  brother,  consisting  of  personal  prop- 
erty, and  being  chargeable  on  the  personal  estate,  vested  from  the  tes- 
tator's death ;  and,  on  the  death  of  both  parents,  should  be  paid  to  the 
l^iatee's  personal  representative. 

2.  The  gift  waa  not  payable  on  the  happening  of  a  contingent  evenl 
The  mere  postponement  of  the  actual  poosowion  of  a  legaqy  affixes  no 
condition  to  its  actual  vesting.  (Nbdine  v.  Greenfield,  7  Paiffe,  544— 
distinguished.) 

Joseph  Larocque,  the  administrator  of  the  goods,  &c.,  of 
Warren  Saxton,  deceased,  presented  a  petition  fopan  account- 


«  • 
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ing  by  George  Clark  and  Oryille  Brooks,  ezecntorB  of  the  last 
will  and  testament  of  Charles  Sazton,  deceased.  The  execn- 
tors  rendered  an  account  of  their  proceedings,  when  it  appear- 
ed that  the  sum  of  ten  thousand  dollars  wag  in  their  hands 
for  distribution. 

The  testator,  by  his  will,  directed,  among  otib^r  things, 
^^  that  $10,000  of  my  estate  be  invested  by  my  executors  in 
some  safe  stock,"  Ac.,  ^^  and  I  hereby  gire  the  whole  income 
and  profits  of  said  $10,000  to  my  father,  as  long  as  he  shall 
live,  and  then  to  my  mother  as  long  as  she  shall  Uve ;"  and 
*^  after  the  death  of  both  my  father  and  mother,  out  of  the 
,$10,000  invested  for  their  benefit,  I  give  and  bequeath  the 
•Mm  of  $2,500  to  my  brother,  Warren  Saxton,"  &c.  ^^  And 
I  request  and  direct  my  executors  to  apportion  my  property 
among  those  interested." 

Warren  Saxton  died  in  the  lifetime  of  his  father  aod  moth- 
er. Both  the  latter  being  dead  also,  the  administrator  of 
Warren  petitioned  the  surrogate  that  the  executors  of  Charles 
Saxton  be  directed  to  pay  over  to  him  the  $2,500. 

Jomr  Shsewood,  for  the  EiDeeviar. 

I.  The  fund  of  $10,000  was  intended  to  be,  until  the  de- 
cease of  the  parents,  a  perfect  and  indivisible  fund,  and  the 
vesting  does  not  take  place  until  the  time  arrives  when  the 
division  is  to  be  made. 

II.  Where  the  whole  gift  is  contained  in  a  direction  to  the 
executors  to  pay  or  divide  at  a  future  time,  or  in  a  certain 
event,  the  vesting  often  does  not  take  place  till  the  time  ar- 
rives or  the  event  happens.  {Leake  v.  Hobinsan^  2  Meriv.\ 
863,  887.) 

III.  The  most  that  can  be  said  of  the  interest  of  Warren 
Saxton  is,  that  he  was  vested  with  the  amount  named,  $2,500, 
liable  to  be  divested  by  bis  death  in  the  lifetime  of  his  father 
and  mother. 

lY.  The  fund  in  question  goes  to  the  residuary  estate,  and 
ahould  be  divided  acc6rdingly. 
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Jkbxmiah  Labooqto  ftnd  Wilejam  Blob,  for  Ihe  PMtt»»fi«r. 

The  Surbooatb. — I.  As  to  the  first  point  raised  by  the  ex- 
ecutor, I  believe  it  to  be  the  general  rule  of  law,  that  a 
legacy,  payable  in  the  future,  and  consisting  of  personal 
property,  or  charged  upon  personal  estate,  vests  from  the 
death  of  the  testator.  The  law  was  otherwise  as  to  legacies 
charged  upon  the  realty,  and  the  chancellor  showed  the  dis- 
tinction between  them,  in  his  remarks  in  BirdsaU  v.  Hevh 
lett  (1  Paige^  32).  He  said,  ^^  Legacies  charged  upon  the 
real  estate  and  payable  at  a  future  day,  are  not  vested,  and 
become  lapsed,  if  the  legatee  dies  before  the  time  of  payment 
arrives.  This  rule  was  at  first  adopted  without  any  exceptions^ 
and  in  direct  opposition  to  that  which  existed  in  regard  to 
legacies  payable  out  of  the  pei-sonal  estate."  And  Williams 
lays  down  the  rule  with  precision  (2  WiU.  an  Ea^  176)y  as 
follows :  '^  Where  a  person  bequeaths  a  sum  of  money,  or 
other  personal  estate,  to  one  for  life,  and  after  his  decease  to 
another,  the  interest  of  the  second  legatee  is  vested,- and  his 
personal  representatives  will  be  entitled  to  the  property, 
though  he  die  in  the  lifetime  of  the  person  to  whom  the 
property  is  bequeathed  for  life."  (And  see  Barker  v.  Woods^ 
1  Sand/.  Ck.,  131.) 

n.  Nor  is  this  a  case  where  ^^  the  whole  gift  is  contained 
in  a  direction  to  executors  to  pay  or  divide  on  a  certain 
event."  Time,  in  this  case,  was  annexed  only  to  Ihe  gift, 
and  not  to  the  substance  of  the  gift ;  and  is  not  connected 
with  any  event  to  happen  to  the  donee«  {Vivrh  Wyek  v. 
Bloodgood^  1  Bradf.^  154.)  The  mere  postponement  of  the 
actual  possession  of  the  legacy  aflixed  no  condition  to  the 
immediate  vesting  of  the  interest. 

m.  As  to  the  question  whether  the  legacy  once  vested 
could  be  divested  by  the  death  of  the  legatee,  I  am  referred 
by  the  executor's  counsel  to  the  dictum  of  Chancellor  Wal- 
woHTH,  in  NodvM  v.  Oreenfidd  (7  Paige^  644).  But  that 
was  a  real  estate  case — a  devise  of  a  remainder  in  fee  to  such 
children  (nephews  of  testator)  as  should  be  living  at  the  tim^ 
of  the  decease  of  his  widow,  their  aunt,  and  it  was  of  course 
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held  that  thej  took  subject  to  be  divested  by  their  death 
daring  the  aunt's  life  estate,  and  subject  to  open  and  let  in 
children  bom  during  the  life  estate.  The  cases  of  Baker  v. 
LorUlard  (4  N.  T.  [4  Comst.]  257),  and  WUson  v.  WUsm  (32 
Barb,y  328),  are  of  the  same  nature. 

IV.  It  is  my  judgment  that  the  legacy  to  Warren,  under 
the  will,  vested  from  the  death  of  the  testator,  and  that  it 
now  belongs  to  his  representatives.  A  decree  will  be  entered 
as  prayed  for. 


NbwTobx  Cotmrr— HON.  GIDEON  J.  TUCKER^  SuBBOGATB-Jnne,  186S. 

Elmer  v.  Ejsohele. 

In  the  MaUer  of  tJie  Administration  on  the  Estate  qflLki}- 

ALENA  Kechble,  deceoscd. 

An  appliooit  far  letters  of  administmtioii  will  not  be  preduded  firom  reeeiv- 
ing  them  by  leuon  of  bis  mteiiipeniice»  unless  it  be  of  such  a  grofle 
chuaeter  as  would  wairant  overaeers  of  the  poor  in  dedgnating  him 
an  habitual  dnmkard,  under  the  Revised  Statutes,  or  a  jury  in  adjudg- 
ing him  80  to  be. 

The  intestate  died  Janaary,  1, 1863,  and  her  husband  ap- 
plied for  letters  of  administration  upon  her  estate.  Jacob 
Mmer,  an  alleged  creditor  of  the  intestate,  opposed  the  grant- 
ing of  letters,  on  the  ground  that  the  petitioner  was  in  temper- 
ate  in  his  habits,  which  incapacitated  him  from  administer- 
ing upon  the  estate. 

Phiuf  F.  %Mrra,for  PetiUoner, 
John  G.  LAUO,/>r  Ored4tor»  oppoHng, 

The  Subrogate. — ^The  question  in  this  case  is,  whether 
the  husband  of  tlie  deceased  is  incompetent,  by  reason  of 
drunkenness,  to  administer  on  her  estate.  Several  wit- 
nesses swear  that  they  have  seen  Kechele  intoxicated  from 
time  to  time. 

But  they  do  not  show,  in  my  judgment,  habitaal,  con- 
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tinned,  inveterate,  and  irremediable  habits  of  drunkenness, 
incapacitating  him  for  the  transaction  of  business.  Only 
such  habits  can  be  held  to  have  been  intended  hj  the  statute 
as  a  disqualification  of  any  person  for  the  trust  of  administra- 
tion on  the  ground  of  drunkenness,  as  would  warrant  over- 
seers of  the  poor  in  designating  such  person  as  an  habitual 
drunkard,  under  the  Revised  Statutes,  or  a  jury  in  adjudging 
him  so  to  be.  The  law  expressly  confides  the  privilege  of 
administering  upon  a  deceased  wife's  effects  to  her  surviving 
husband,  on  condition  of  his  giving  adequate  security,  and 
this  privilege  is  not  to  be  forfeited  without  clear  evidence  of 
his  incapacity. 

Kechele  must  be  granted  letters  of  administration,  on  filing 
Iiis  bond  in  double  the  value  of  the  personal  estate,  with  two 
sufiicient  sureties,  justifying  to  the  satisfaction  of  the  surro- 
gate. 


Nbw  York  Cooiitt— HON.  GIDEON  J.  TUCKER,  Subbogata— October, 

ises. 
Norton  v.  Lawrence. 

In  the  MaU&r  of  the  Probate  qf  the  Will  of  Abkaham  R 

Lawbenoe,  deceased. 

On  proceedingB  for  probate  of  a  will,  a  daim  of  IntereBt  podtively  swoni  to 
wiU  make  the  claimant  a  contestant  before  the  ooort,  and  a  party  to  the 
proceedings.  * 

The  appearance  of  an  interested  party  in  open  coort,  on  the  retom-day, 
thongh  not  served  with  citation,  entiUea  him  to  be  heard. 

ObjectioDB  to  the  probate  of  a  wiU,  on  the  gronnd  of  its  want  of  doe  execntion, 
being  filed  by  certain  in&ntB  claiming  to  be  Intimate  grandchildren  of 
the  deceased,  it  ia  not  necessary  to  try  the  question  of  the  interest  of  the 
objeetofs  before  proceeding  to  the  question  of  the  due  ezecntion. 

The  iflBue  of  interest  and  the  issoe  of  due  execution  do  not  constitute  separate 
and  distinct  proceedings. 

The  testator,  Abraham  R  Lawrence,  departed  this  life  on 
the  3d  day  of  August,  1863,  and  on  the  13th  of  the  same 
month  the  will  was  propounded  by  Andrew  Lawrence. 
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Qd  the  rdtiiim*daj  of  the  citation^  Ohanneey  L«  IS'oitoo 
appeared  and  filed  objections  to  the  probate  of  the  will,  on 
the  groand  of  andue  execution;  and  alleging  that  the  de- 
ceased had  during  his  lifetime  a  wife ;  and  that  there  was 
iesne  by  said  wife— to  wit,  one  daughter,  the  wife  of  the  con* 
testant,  now  dead ;  by  which  marriage  there  were  three  chil« 
dren,  now  infants,  and  the  grandchildren  of  the  deceased. 

Hie  proponents  sought  to  compel  the  contestants  to  prore 
Iheir  legitimacy,  before  admitting  them  to  the  status  of  con- 
testants of  the  will. 

JoHK  0.  Yak  Loon,  G.  K.  Smith,  Samuel  Jovbb,  sad  Baw amin  J« 
Blasxhak,  far  O&nteOanU. 

WcLZitAX  &  AriKBR,  l^^ecM  Onardiimfor  Infia^ 

Jobs  S.  LawbencIb  and  OuiBEBT  Beak,  for  Prop&n&fUi. 

Thb  Subrogate. — ^The  petitioner  in  this  matter  prays  for 
the  admission  of  the  will  to  probate  and  for  the  issuance  of 
letters  testamentary^  and  sets  forth  the  names  of  a  number  of 
persons  whom  he  alleges  to  be  the  only  heirs  at  law  and  next 
of  kin  of  the  deceased,  averring  that  the  deceased  was  never 
married.  As  is  the  practice  in  this  court,  citation  was  ac- 
cordingly issued  to  the  persons  so  named ;  and  on  the  return- 
day  objections  were  filed  on  behalf  of  certain  infants,  claim- 
ing to  be  legitimate  grandchildren  of  the  deceased,  who  deny 
the  legal  execution  of  the  paper  propounded  as  a  will,  and 
claim  to  contest  its  probate. 

The  proponents  now  insist  that  the  question  of  the  intere^ 
of  these  infant  objectors  must  be  first  tried  and  decided ;  and 
that  in  case  of  a  decision  favorable  to  the  objectors,  on  that 
issue,  they  must  then  be  brought  before  the  court,  like  the 
other  next  of  kin  (by  a  further  citation),  before  they  can  be 
considered  as  on  the  status  of  contestants.  In  other  words, 
they  contend  that  the  issue  of  interest  and  the  issue  of  dne 
execution  must  constitute  two  separate  and  distinct  pro- 
ee^ingd* 

The  practice  in  this  court  has  not  been  thtis  Miet    On  the 
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pToeeedings  for  probate  of  a  will,  as  in  proceedings  for  an 
account,  to  compel  the  giving  of  secnritj,  &e.j  a  claim  of 
interest,  positively  sworn  to,  will  make  the  claimant  a  ooih 
testant  before  this  court,  and  a  party  to  the  proceedings ;  and 
his  appearance  in  open  court  on  the  return-day  waives  the 
•errice  of  citation. 

*'When  a  person  appears  before  the  surrogate  to  oppose 
the  probate  of  a  will,  he  is  bound,  if  the  adverse  party  dis- 
putes his  interest,  to  show  his  interest,  as  his  right  to  contest 
tiie  will."  {Dayton  an  SurrogaieSy  159.)  And  it  is  further 
held,  that  'Mf  issue  be  taken  on  the  allegation  of  interest,  the 
evidence  in  relation  to  that  question,  and  that  which  relates 
to  the  proof  of  the  will,  should  proceed  jpan  pcmu?^  And 
the  proceeding  is  a  single  one,  and  is  so  conducted  here* 


KsW  Toftx  Obnnm— HON.  eiPEON  J.  TUOKBB,  SUB»oeAt!»-'AfVMl^ 

1SS8. 

BsEBE  V.  Hatch. 
In  the  Matter  of  tJu  EstaU  of  Robsbt  Hooan,  decmsed. 

The  sarrpgate  has  no  power  to  direct  and  control  the  conduct  of  execators 
and  adminiBtratora  in  other  coorta. 

Thus,  where  the  surrogate  granted  an  order  ei^joining  the  execator  from 
further  action  aa  execator,  until  the  oonduaion  of  a  controversy  then 
pending ;  and  notwithstanding  such  order,  the  executor  began  an  aetion 
in  his  own  name,  as  executor,  in  the  Supreme  Court ; — Meld,  not  a  con- 
tempt of  court,  for  which  the  surrogate  wotdd  direct  an  attachment  to 
issue. 

One  Beebe,  a  creditor  of  the  estate,  obtained  an  order  to 
show  cause  why  the  executor  should  not  give  security,  or  be 
superseded.  On  the  petition,  an  order  was  granted  by  the 
surrogate,  enjoining  the  executor  from  further  acting  in  the 
premises  as  executor,  until  the  matter  in  controyersy  was  dis- 
posed of. 
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KlIBHIB  V.  HATCH. 

After  the  service  of  this  order,  and  while  the  injunction 
was  in  force,  the  ezecator  commenced  an  action  in  the  Su- 
preme Court,  as  executor,  against  Beebe,  the  party  who  ob- 
tained the  injunction  before  the  surrogate. 

Beebe,  on  being  served  with  the  summons  and  complaint 
by  the  executor,  moved,  before  the  surrogate,  for  an  order  to 
have  the  executor  show  cause  why  he  should  not  be  punish- 
ed as  for  a  contempt,  in  violating  the  injunction-order ;  con- 
tending that  the  injunction  was  absolute  in  its  character,  re- 
straining the  executor  from  acting  in  any  manner  in  the 
business  of  the  estate ;  and  that  the  executor  could  commence 
an  action  in  another  court,  only  on  an  application  to  the  sur- 
rogate to  have  the  injunction  modified  or  dissolved  for  the 
purpose. 

The  executor  showed  cause,  and  denied  the  violation  of  the 
order,  contending  that  it  was  not  a  proper  construction  of 
the  third  subdivision  of  2  He  v.  Stat.,  §  1,  subd.  8,  to  give  to  a 
surrogate  the  new  and  extraordinary  powers  to  ^Mirect  and 
control"  the  conduct  of  executors  and  administrators  in  other 
courts ;  that  it  was  a  power  which  had  never  been  exercised 
by  the  courts  of  probate  in  this  State,  or  by  the  ecclesiastical 
courts  of  England,  and  cited  Matier  of  Parker  (1  Barb.  Oh.^ 
164) ;  OrarU  v.  Quick  (6  San(ff.j  612) ;  Bennett  v.  Zerojf  (6 
Duery  686 ;  5  Abbotts'  Pr.,  65.) 

Btephsh  p.  Bxtbssl,  far  the  Petitioner. 
BoBWEUi  D.  Hatch, /<?r  the  Executor, 

Thb  Surbogatb  denied  the  motion  for  an  attachment,  and 
entered  an  order  discharging  the  order  to  show  cause. 
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N«w  ToBK  OoDWTT— HON.  EDWARD  C.  "WEST,  Subroqatb— J11I7,  ISfla. 

Decker  v.  Mortoit. 

In  the  MaUer  qf  the  final  Setttement  of  the  JSetate  of  Obobgb 

H.  Powell,  deceased. 

An  asBignment  hy  a  m&rried  woman  of  all  her  interest  in  the  estate  of  a  de- 
ceased person,  in  oonsidetation  of  the  assignee's  forbearing  to  arrest  the 
asslgnar's  hnsband  for  an  embealement  of  his  fdnds,  and  a  promise  to 
oontinne  him  in  his  employment,  and  pay  his  salary  to  her, — ffdd,  Toid 
for  want  of  a  l^gal  consideration.  The  fiust  that  part  of  the  consideration 
was  legal,  win  not  sustain  the  agreement. 

An  agreement  to  forbear  arresting  a  person,  will  be  presomed  to  mean  either 
a  crindnal  or  dvil  arrest. 

Proof  of  an  earlier  ceremonial  marriage  rebnts  a  presumption  of  marriage 
founded  on  reputation,  cohabitation,  and  social  recognition. 

An  assignee  of  the  distributiye  share  of  one  of  the  next  of  kin,  having  neglected 
to  bring  an  action  on  the  assignment,  and  left  the  administrator  to  set- 
tle his  accounts  with  the  assignor,  cannot  afterwards  ask  the  surrogate 
to  try  its  validity  on  the  accounting  of  the  administrator.  (Supreme  Ot. ; 
IirOBAHAV,  J.) 

On  the  accounting  of  the  adminiBtrator  of  George  H.  Pow- 
ell, one  Decker  presented  an  assignment  executed  by  Mrs. 
Amelia  D.  Morton,  who  was  (except  for  the  assignment)  en- 
titled' to  a  distributive  share  of  the  estate,  transferring  to 
him  all  her  interest  in  the  estate ;  and  he  claimed  that  her 
share  be  paid  to  him. 

For  several  years  prior  to  the  assignment,  Mr.  Morton 
had  been  employed  by  Decker  to  sell  merchandise  to  pur- 
chasers, and  collect  the  price.  To  secure  the  amount  of 
$1,394.68  thus  collected,  and  another  item  of  $98,  lost  by 
him,  Mrs.  Morton,  at  the  request  of  her  husband,  made 
the  assignment  in  question,  on  the  agreement  that  Decker 
would  forbear  to  arrest  Morton,  would  continue  him  in  his 
employment,  and  would  pay  his  salary  over  to  her  instead  of 
to  him.  The  agreement  was  completed,  and  payments  were 
made  to  Mrs.  Morton,  amounting  to  $800.    On  the  return  of 


4T8  CABH8  nr  TBB  flOBBOaATBB*  O0IIBT8. 


the  citation,  Mrs.  Marj  E.  Gamble  appeared  and  claimed  a 
'  share  in  the  estate  of  the  deceased^  as  his  second  cousin.  She 
was  the  daughter  of  John  M.  Stockbridge.  Benjamin  K. 
Stockbridge,  a  son  of  J.  M.  Stockbridge,  also  claimed  a  share 
in  the  estate.  He  gave  evidence  as  to  the  general  reputation 
in  the  family  of  a  marriage  between  his  father  and  Delia  M. 
Sryant,  and  tiie  reeognititm  of  the  relationship  between  him- 
self and  the  deceased,  who  was  his  father's  cousin.  He  also 
proved,  bj  witnesses,  a  general  reputation  of  marriage  be- 
tween his  father  and  mother,  and  gave  in  evidence  the  fol- 
lowing memorandum,  in  his  father's  writing,  as  follows : 

MoHBOi;  FebnuLiy  1, 1840. 
This  is  the  thirty-fourth  birth^day  of  my  wife,  Delia.  We 
have  passed  many  sunny  days  together ;  many  bright  days 
without  a  cloud;  and,  tho'  poor  in  purse,  we  were  rich 
in  each  other.  She  has  saw  the  day  clouded  by  intemper- 
ance and  profanity ;  she  has  seen  the  sun  of  hope  rise 
in  all  its  glory  and  splendor ;  and,  again,  she  has  seen  the 
black  cloud  of  despair  almost  shroud  it  from  her  vision  ;  but 
her  hope  was  in  the  living  God,  who  would  never  leave  nor 
forsake  her.  Dear  one,  may  she  forget  all  clouds  and  re- 
member sunshine  only,  for  she  has  been  a  bosom  friend  to 
me  indeed.  '^If  any  be  overtaken  in  a  fault,  forgive,  as 
Christ  also  forgave  us.     Amen." 

The  following  letter  was  read  in  evidence,  to  show  reputa- 
tion in  the  family. 

«-,  Kanh  the  H  09. 

Ever  drab  Nephew  : 

I  take  my  pen  to  answer  your  letter,  which  I  received 
about  an  hour  and  a  half  ago.  I  was  glad  to  hear  from  yon. 
I  began  to  think  you  had  not  got  my  letter,  or  was  forgeting 
me.  We  are  all  well,  except  myself.  I  am  not  very  ruged 
this  winter,  although  I  keep  about.  You  wished  me  to  give 
you  all  the  inforniation  in  regard  to  your  father  and  mother's 
marriage  together.  They  were  married  together  in  the  year 
1829,  in  the  fall,  October  or  November.     Our  family  record 
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ill  onr  old  bible,  I  &ink,  was  deBtroyed  by  fire  whea  your 
iQOtker  wae  in  TJtiea,  at  your  aant  Leary  Smith's.  Tbe  rear 
aon  I  recollect  so  well  when  tbey  were  married,  your  grand- 
father Bryant,  my  father,  died  the  5th  of  Jannary,  1830, 
about  two  montln  after  they  were  married.  Yonr  mother 
was  very  young;  I  think  she  lacked  about  two  or  three 
months  of  seventeen  years.  When  she  was  married  I  was 
about  twelve  years  old.  Your  father  lived  with  your  grapd* 
father  for  more  than  a  year  before  they  were  married.  Ma 
came  to  our  house  in  pursuit  of  work.  He  worked  a  short 
time,  and  then  your  grandfather  hired  him  for  a  year,  for 
fifteen  dollars  a  month.  He  stayed  his  time  out,  and  they 
were  shortly  after  married.  A  man  by  the  name  of  Thorp 
took  them  for  a  ride,  and  they  were  married,  returned  home 
at  knight,  and  the  next  day  they  started  to  go  to  live  in  Gole* 
brook.  Your  dear  mother  I  know  was  married  lawfully  to 
yonr  father,  as  well  as  I  know  that  I  am  in  existence.  I 
trust  she  was  a  true  child  of  Qod.  I  must  tell  you  I  had  a 
letter  from  Old  Sheffield,  Berkshire  Co.,  the  other  day,  from 
a  cousin.  She  wished  I  would  tell  her  where  yonr  aunt 
Lucy  children  and  Delia's  children  were.  I  told  her  where 
you  were,  my  dear  Benjamin.  K  prosperity  is  yours,  let  the 
fear  and  love  of  God  dwell  in  you,  as  one  that  loves  you 
dearly.  I  beg  of  you,  cleave  to  the  Lord ;  let  him  guide  you 
in  all  your  ways.  I  feel  I  cannot  give  you  up.  Seek  tho 
Lord  while  he  may  be  found ;  call  uppon  him  while  he  is  near. 
If  temptation  assail  you,  ask  strength  of  the  Lord  ;  he  knows 
how  to  succor  those  that  are  tempted.  Tbe  love  of  money  is 
the  root  of  all  evil,  which  some  loveth,  hath  pierced  themself 
through  with  many  sorrows.  K  you  are  prospered,  and 
have  property  fall  to  you,  I  hope  you  will  put  it  ri^t  into  a 
farm,  or  some  little  home.  You  will  not  regret  it  when  yon 
are  old.  Remember  me  to  your  wife  and  little  one^  May 
you  long  be  spared  to  be  a  blessing  to  each  other.  Siss  your 
little  one,  for  I  hope  to  see  you  some  day ;  and  write  soon. 

Yours  truly,  from  your  aunt, 

M.  J. 
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DBCKBB  «.  KOBTOir. 

Mrs.  Gamble  proved  a  ceremonial  marriage  between  her 
mother  and  John  M.  Stockbridge,  of  a  date  some  years 
earlier  than  his  acquaintance  with  Miss  Bryant  She  gave 
in  evidence  a  marriage  certificate  signed  by  Bev.  Dr.  Ma- 
day,  and  the  original  parochial  register  kept  by  that  clergy- 
man, in  the  possession  of  his  executors.  It  appeared  that 
Stockbridge  and  her  mother  lived  together  for  a  number 
of  years,  and  that  he  subsequently  abandoned  his  home,  some 
time  before  his  alleged  marriage  with  Miss  Bryant. 

JoHir  N.  liKWiB,for  Ikeker, 

I.  The  surrogate  has  not  jurisdiction  to  inquire  into  the 
oonsideration  of  the  assignment.  It  is  valid  on  its  face,  im- 
ports a  consideration,  and  was  duly  executed  and  delivered. 
He  should  recognize  the  assignee  as  owner  of  the  fund,  and 
leave  Mrs.  Morton  to  her  action  for  money  received.  This  is 
not  a  case  of  an  executory  contract  The  assignment  was 
absolute,  and  effected  an  immediate  transfer  of  ail  Mrs. 
Morton's  interest  in  the  estate. 

IL  The  chief  objection  urged  to  the  assignment  is,  that  it  is 
an  agreement  to  Compound  a  felony,  and,  being  prohibited, 
can  constitute  no  consideration  for  the  assignment. 

III.  It  does  not  clearly  appear  that  any  facts  alleged 
against  Morton,  if  proved,  amount  to  felony.  (2  Hev.  StaL^ 
1  ed.,  678,  §  59.)  1.  There  is  no  strict  proof  that  Morton 
was  of  the  age  of  eighteen  years  at  the  time  of  tho  acts  com- 
plained of.  2.  Kor  that  he  converted  to  his  own  use  more 
than  $25  at  any  one  time.  Embezzling  $25  or  under  is  not 
punishable  by  imprisonment  in  State  Prison,  and  so  is  not 
felony.  {2  Reo,  Stat.,  1  ed.,  678,  §  69  ;  Jd.,  679,  §  68;  Id., 
690,  §  1.)  8.  Every  presumption  is  in  favor  of  innocence ; 
and  the  claimants  are  entitled  to  the  strictest  construction  of 
the  evidence  in  their  favor.  (Clayton  v.  Wardell,  4  N.  Y^ 
[1  Oomst.],  230 ;  Best  on  Pre.,  81  Law  Lib.,  N.  S.,  68.) 

TV.  It  does  not  appear  that  Decker  had  knowledge  of  fbe 
facts  constituting  the  acts  of  Morton  a  felony.  Unless  he 
knew  all  the  facts  showing  the  commission  of  the  offence,  he 


NEW  YORK  COUNTY,  JULY,  1888.  481 

k  not  within  the  prohibition.  (2  JSev.  StaL^  1  ed.,  689,  §  18.) 
L  There  is  no  strict  proof  that  he  knew  Morton  to  be 
eighteen  jears  of  age.  2.  Or  that  he  had  misapplied  a  snm 
exceeding  $25  at  once. 

Y.  Granting  that  the  release,  if  it  rested  solely  on  a  prom- 
ise  not  to  institute  criminal  proceedings,  was  void,  yet  there 
was  sufficient  consideration  to  support  it,  aside  of  such  prom- 
ise. 1.  There  was  an  agreement  to  continue  Morton  in  em- 
ployment. 2.  Also  to  pay  his  salary  to  his  wife,  the  contest- 
ant 3.  And  sufficient  pecuniary  consideration  under  this 
stipulation  is  shown  by  the  actual  payment  to  the  wife  of  an 
amount  far  exceeding  the  value  of  her  distributive  share. 

YL  There  was  no  agreement  to  compound  or  conceal  the 
offence,  if  any  had  been  committed.  1.  There  was  no  agree- 
ment to  abstain  from  a  criminal  prosecution.  This  would 
be  essential.  In  Ward  v.  Zloyd  (6  Mdrni.  <&  Or,y  785),  de- 
fendant was  plaintiff's  clerk,  and  converted  moneys  collected. 
Plaintiff  threatened  a  prosecution,  and  defendant  gave  a  bond 
and  warrant  of  attorney :  the  court  could  not  set  it  aside, 
because  there  was  no  proof  of  an  agreement  2.  Since  the 
Code  of  Procedure,  Decker  had  a  civil  remedy  against 
Morton  for  any  moneys  he  might  have  appropriated.  This 
remedy  he  could  pursue  unembarrassed  by  the  existence 
of  the  concurrent  criminal  remedy.  He  had  a  perfect 
right  to  compound  or  settle  his  civil  action  against  him. 
In  Kevr  v.  Zeeman  (6  Q.  B.y  821),  the  prosecutor  compro- 
mised a  prosecution  for  a  riot.  It  was  held  illegal,  because  the 
offence  was  of  a  public  nature.  The  party  might  compro- 
mise ^^  all  offences  for  which  he  might  recover  damages."  In 
Hardi'ng  v.  Cooper  (1  Starkie^  N.  -P.,  467),  it  was  held  that 
a  .stipulation  to  drop  a  prosecution  was  illegal,  but  if  the 
party  compounds  his  dvU  rights  only,  it  was  not  3.  In 
speaking  of  *^  arresting"  Mr.  Morton,  Mr.  Decker  must  be 
deemed  to  have  spoken  of  his  own  right  to  have  him  arrested 
in  a  civil  action,  and  not  to  the  right  of  the  people  to  have 
him  arrested  in  a  criminal  proceeding.    Language  capable 

of  a  twofold  construction  should  be  construed  in  favor  of 
Vol.  I.— «1 
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iDnocence.  {Bank  qf  Silver  Greek  v.  TaleoUj  22  Barh.y  560 ; 
Wilean  v.  Betts^  4  i?^.,  201 ;  McPherson  v.  CArandalj  24 
Wend.j  26  ;  ^Sbt^A  v.  e/byo«,  12  jB(jrJ.,  21 ;  Starr  v.  P«*,  1 
iStS,  270 ;  Bex  v.  Tuyynmg,  2  Bamw,  <&  Ald.^  386.  See 
BodweU  V.  J2(5d^6, 1  (7arr.  <!&  P.,  220 ;  Gleadaw  v.  J.t*m,  1 
Cbrr.  <k  JT.,  468.) 


B.  D.  Pehixbld,  for  Mn,  Mifrton. 

L  The  Burrogate  cannot  order  the  amount  of  Mrs.  Morton's 
interest  to  be  paid  to  the  assignee,  nnless  satisfied  of  the 
validity  of  the  assignment.  He  cannot  have,  even  were  it 
not  <lispnted,  any  knowledge  of  the  assignment  until  it 
is  produced  in  evidence  before  him ;  nor  can  he  pronounce 
upon  its  validity  until  he  has  tried  the  question,  by  inspect- 
ing the  paper  and  taking  proof  of  its  execution.  Assuming, 
then,  that  the  assignee  has  acquired  a  standing  in  this  court, 
and  that  the  surrogate  rightfully  received  proof  of  his  claim. 
How  can  it  be  consistently  argued,  that  by  reason  of  a  want 
of  jurisdiction  over  the  subject-matter  of  the  controversy,  he 
was  bound  to  exclude  the  evidence  of  the  assignor  in  oppo- 
sition? Either  the  surrogate  has  jurisdiction  to  determine 
all  the  rights  involved  in  the  controversy,  or  he  has  no  juris- 
diction. If  he  has  no  jurisdiction,  the  claimant  has  no  stand- 
ing in  court,  for  he  belongs  to  neither  of  the  classes  of  per- 
sons entitled  to  share  in  the  distribution  of  the  estate.  (See 
8  Bev.  Stat.,  6  ed.,  182,  §  78.) 

II.  The  assignment  is  clearly  illegal  and  void :  for,  1.  It  was 
connected  with  and  grew  out  of  an  illegal  act.  (2  Kefn£e 
Com.,  466 ;  PraU  v.  Adams,  7  Paige,  615 ;  LeavUt  v.  Pal- 
mer, 8  iT.  Y,,  19.)  2.  The  consideration  of  the  assignment 
was  a  promise  not  to  prosecute  Morton,  who  had  been  guilty 
of  a  felony,  and  was  intended  to  defeat  the  object  of  the  stat- 
ute (8  Befo.  Stat,  6  ed.,  969,  §  18)  prohibiting  the  co^iposi- 
tion  of  criminal  offences.  {IfdUs  v.  Olarh,  4  HiU,  424; 
Chitty  on  Oont.,  273 ;  Addison  on  Cont,  96 ;  Oray  v.  IFook, 
^Oomst.,  449 ;  BeU,  v,  ZeggeU,  3  Seld.,  176.)  3.  It  not  only 
violates  the  statute  before  cited,  but  it  is  subversive  of  the 
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Bonndest  principlee  of  morale  and  public  policy.  {DaAmouth 
y.  Bennett^  15  Ba/fb,^  540 ;  Steuben  Co.  Bank  r.  M(Uhev)9ony 
6  HiU,  249;  SU/ry's  Eq.  Jut,,  %  249 ;  CdUagm  v.  HaUeU,  1 
CaL,  104 ;  Reg,  v.  ^w^,  2  JtfJ^e?.,  G,  C.  -B.,  124 ;  Com.  v.  PeasCj 
16  Jfew«.,  91 ;  CAifty  cw  Cbn<.,  682,  670.) 

nL  The  promise  to  continue  Morton  in  his  employment, 
and  to  give  to  Mrs.  Morton  the  control  of  his  salary,  was 
coupled  with  the  promise  not  to  prosecute  him,  and  to  con* 
ceal  the  embezzlement;  and  those  promises  taken  together 
formed  the  consideration  of  the  assignment.  The  agreement 
is  entire,  and  is  tainted  with  the  illegality  of  the  latter  prom- 
ise, and  is  therefore  void.  (Addison  on  Cont,  147 ;  2  Para, 
on  Cont,  380 ;  Rose  v.  Truax,  21  Barb.,  861 ;  BvH  v.  PlacSj 
6  C<no.,  431.) 

lY.  Decker  is  concluded  by  the  declarations  made  by  him 
at  the  time  of  the  transaction — ^to  wit,  that  Morton  had  col- 
lected and  wrongfully  appropriated  this  $1,361.34,  or  in 
other  words  had  embezzled  it.  He  is  now  estopped  from 
denying  the  truth  of  what  he  then  asserted.  The  declara- 
tions were  acted  upon.  The  assignment  was  given  in  conse- 
quence of  them.  {Oreenl,  JEv.,  §  207;  Dezzell  v.  Odell,  8 
JG?SB,  215 ;  Truscott  v.  Davis,  4  Barb.,  495 ;  Martin  v.  An- 
geO,  7  Id.,  407 ;  Otis  v.  SiU,  8  Id.,  102 ;  WeOcmd  Canal  Co. 
V.  Halkaway,  8  Wend.,  483.)  It  is  not  material  whether  the 
declarations  were  true  or  false,  they  were  believed  and  acted 
upon.     {Oreenl.  on  Ev.,  §  208.) 

Y.  If  the  claimant  is  now  permitted  to  say  that  his  declar- 
ations at  the  time  of  the  transaction  were  false,  the  assign- 
ment is  void  for  fraud.  They  cannot  plead  ignorance  of  the 
truth  of  the  charges.  It  was  their  duty  to  know  their  truth 
before  making  them. 

HoflXB  Elt,/<^  B.  K.  BtoekbriOffe. 

« 

WALTcnr  k  Shxabuak./ot  Mrs,  GanMe. 

Thb  Subrooatb. — ^The  assignment  alleged  to  have  been 
made  by  Amelia  D.  Morton,  herein,  is  void  for  want  of  a 
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tegal  QOBgideratioii.  And  it  is  decreed  that  the  re^dae  of 
the  assets  of  the  estate  oi  George  H.  Powell,  deeeased — ^to 
wity  the  Buja  of  foar  hundred  and  sixty-one  dollars  and 
ninetj-six  cents — be  distributed  as  follows ;  that  is  to  say :  to 
Amelia  D.  Morton,  cousin  of  said  deceased,  the  sum  of  one 
hundred  and  seyentj-two  dollars  and  thirty-four  cents,  which, 
with  the  sum  of  one  hundred  and  seventeen  dollars  and  twen- 
ty-three cent^  heretofore  received  by  her,  will  be  in  fall  of 
her  distributive  share  from  said  estate  <m  this  accounting. 

Benjamin  EL  Stockbridge  is  not  entitled  to  any  share  in  the 
estate  of  the  deceased,  which  must  be  divided  equaUy,  after 
payment  of  expenses  between  Mrs.  Morton  and  Mrs.  Gam- 
ble, allowing  for  payments  already  made  to  the  former. 


An  appeal  was  taken  from  the  surrogate's  decree  to  the 
Supreme  Court  (November  Term,  1863),  where  an  opinion 
was  delivered  by  Inoraham,  J.' 

Bt  thb  Cottbt. — ^Inobaham,  J. — On  a  final  accounting  be- 
fore the  surrogate,  Mrs.  Morton  claimed,  as  one  of  the  next 
of  kin,  a  distributive  share  of  the  estate ;  and  Decker  claimed 
the  proceeds  of  such  share  under  an  assignment  from  Mrs. 
Morton  to  him.  The  validity  of  the  assignment  was  denied 
by  the  defendant,  and  the  surrogate  decided  that  it  was  ille- 
gal and  void,  and  decreed  payment  to  the  defendant.  From 
this  decree  the  plaintiffs  appeal. 

It  is  not  clear  that  the  surrogate  had  any  jurisdiction  to 
try  the  question  as  to  the  validity  of  the  assignment.  The 
proper  course  for  the  plaintiff  (the  assignee)  was,  to  have 
brought  an  action  on  the  assignment  in  a  court  of  law ;  or  to 
have  had  a  reference  under  the  statute,  and  had  the  rights 
of  the  parties  there  adjudicated.  If  they  neglected  to  take 
this  course,  and  leave  the  administrator  to  settle  his  accounts 
with  the  assignor,  they  cannot  afterwards  ask  the  surrogate 
to  try  a  question  of  this  kind  on  the  accounting. 

But  upon  the  merits,  I  think  the  surrogate,  if  he  had  juris- 
diction^ did  not  err.    The  assignment  was  made  by  the  wife 
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to  save  her  husband  from  prosecation,  for  what,  if  proved, 
would  have  amounted  to  a  felony.  It  was  given  under  a 
threat  of  prosecution,  and  to  send  the  husband,  to  prison  if 
the  assignment  was  refused.  The  suggestion,  that  the  evi- 
dence was  not  sufficient  to  convict  Morton,  if  on  trial,  and 
therefore  not  sufficient  to  affect  the  validity  of  the  assign- 
ment, might  be  available  under  a  different  state  of  facts.  In 
the  present  case,  the  execution  of  the  assignment  was  obtain- 
ed by  the  representations  of  the  plaintiff  that  the  offence  had 
been  committed,  and  that  he  would  imprison  Morton  if  the 
assignment  was  not  executed.  When  the  representations  on 
which  the  paper  was  executed  are  such  as  to  lead  the  party 
to  act  on  the  suggestion  that  a  felony  had  been  committed, 
the  party  making  them  is  concluded  as  to  the  truth  of  such 
statements,  and  he  cannot  be  allowed  to  sustain  the  validity 
of  the  assignment  by  alleging  such  declarations  to  be  untrue. 
They  were  acted  upon  by  the  party  who  executed  the  assign- 
ment, and  the  truth  of  them  cannot  be  denied. 

It  was  urged,  on  the  argument,  that  part  of  the  considera- 
tion was  l^al,  and  therefore  the  contract  could  be  enforced. 
But  the  contrary  is  the  rule.  In  Rose  v.  Truax  (21  Baa^.^ 
361,  879),  it  was  held  that  ''  where  an  entire  agreement  con- 
tains an  element  which  is  legal,  and  one  which  is  void,  being 
against  public  policy,  the  legal  consideration  cannot  be  sep- 
erated  from  that  which  is  illegal  and  void." 

Decree  reversed,  and  case  sent  back  to  the  surrogate  to  cor- 
rect the  accounting  as  above  stated,  with  costs  against  plain* 
tiffs. 

SuTHSKLAiTD  and  Lbokabd,  JJ.,  concurred* 
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New  Tobx  Couutt— HON.  GIDEON  J.  TUGEEB^  SuBBoaATK-Jannaij, 

1868. 

DOBKE  V.   MUNEO. 

In  the  Matter  of  the  Probate  of  a  Paper  propounded  as  the 

Will  of  John  Munbo. 

In  the  abeenoe  of  any  proof  of  fraud,  or  mistaJke,  or  aocideiit»  a  decree  reject- 
ing a  will  propounded  for  probate,  will  not  be  opened  on  the  gnoonds 
that  the  counsel  engaged  were  incompetent,  or  that  the  atteslang  wit- 
neflseB,  not  being  fiimiliar  with  the  Engliah  langnage,  did  not»  on  the 
hearii/g,  full/  understand  quesdons  put  to  them  in  that  language,  as  to 
the  due  execution  of  the  instrument  propounded.  The  proper  remedy 
is  bj  appeal. 

In  a  proceeding  in  the  Surrogate's  Court,  the  original  decree  is  the  paper 
signed  by  the  presiding  officer  of  the  court,  written  out  on  a  sheet  or 
sheets  of  paper. 

The  record  or  minutes,  kept  in  pursuance  of  the  statute,  is  merely  the  en- 
rolment of  the  decree,  which  should  conform  to  the  original  decree,  and 
may  be  made  to  do  so  on  motion.    No  signature  is  required  to  this  record. 

An  original  decree  is  not  irregular  and  void,  merely  because  the  title  of  his 
office  is  not  affixed  to  the  name  of  the  acting  surrogate  signed  to  it 

When  the  surrogate's  decree  refosing  probate  will  be  opened — stated. 

The  petitioners,  Catharine  Dobke  and  Gustavus  Pheiflfer, 
Bought  to  obtain  an  order  rescinding  the  conclusions  of  acting- 
surrogate  Daly,  and  to  open  a  decree,  entered  by  him,  deny- 
ing probate  to  a  paper  propounded  as  the  last  will  and  testa*. 
ment  of  John  Munro,  deceased. 

B.  J.  'BLhJSfXMAS^for  Petitionen, 
FuujEBTOK  ft  Stbvenbok,  oppoted. 

m 

The  Sukbogatb. — This  is  a  petition  reciting  circumstances 
which  are  alleged  to  have  attended  the  rejection,  by  Acting- 
Surrogate  Daly,  of  the  paper  propounded  as  the  will  of 
John  Munro,  deceased,  and  praying  that  the  Surrogate's 
Court  will  ^'  rescind  its  conclusion,  and  receive  additional 
evidence"  upon  the  probate  of  the  will.    The  petitioners  are 
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the  persons  named  in  the  paper  so  proponnded  and  rejectedi 
as  executrix  and  executor. 

The  Revised  Statutes  (3  JR&o.  Stat.,  5  ed.,  142, 162-164) 
empower  this  court  to  revoke  letters  of  administration  or 
of  guardianship,  in  certain  cases,  or  to  revoke  probate  of  a 
will,  upon  allegations,  filed  and  proven  by  next  of  kin,  made 
within  a  year.  [For  an  instance  of  this  latter,  see  the  Matter 
of  the  Will  of  John  Mason,  Surrogate's  Minutes,  vol.  11,  p. 
182,  and  vol.  12,  p.  50,  and  pp.108  to  193,  and  decree,  p.  194.] 

The  powers  of  courts  of  probate,  so  learpedly  reviewed 
by  my  predecessor  (Bricks  Eatdte,  16  AliboUs^  Pr.,  12),  have 
also  been  shown  to  extend  to  the  revocation  of  certain  acts 
there  enumerated  under  the  following  heads,  viz. :  I.  Where 
a  decree  had  been  obtained  by  collusion  or  fraud.  U.  Where 
a  later  will  was  produced.  III.  Where  the  supposed  tes- 
tator was  found  to  be  alive.  lY.  Where  a  mistake  had 
been  made  by  oversight  or  accident.  Y.  Where  a  legatee, 
whose  existence  was  not  known,  appeared  after  decree  for  dis- 
tribution, but  before  actual  distribution.  YI.  Where  the 
court  had  acted  without  obtaining  jurisdiction  of  the  person, 
as  where  a  party  in  interest  had  not  been  cited,  or  wliere  an 
infant  had  no  guardian.  YII.  Where  an  order  made  had 
not  been  entered.  YIII.  Where  any  act  or  proceeding  was 
irregular  or  void ;  or,  IX.  Where  (in  the  ecclesiastical  courts, 
whence  our  practice  is  derived)  a  conclusion  had  been  ar- 
rived at  and'  announced  by  the  court,  but  the  decree  was  not 
definitely  settled  and  entered,  and  the  court  would  still,  on 
due  cause  shown,  "  rescind  its  conclusion." 

I.  Does  this  application  come  under  the  first  of  these 
heads  f  The  answer  to  this  must  be  in  the  negative — no  col- 
lusion or  fraud  has  been  shown  or  attempted  to  be  shown  in 
the  course  of  the  proceedings'. 

n.  Does  it  come  under  the  fourth  of  these  heads?  Has 
there  been,  on  the  part  of  the  court,  any  oversight  or  acci- 
dent } 

The  petitioners  propounded  their  alleged  will  in  due  form, 
and  were  represented  before  the  surrogate  by  counsel.    I 
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oannot  inyestigate  the  competency  of  coiuiael,  nor  decide 
whether  he  was  able  to  take  care  of  the  intereBts  of  his  cli- 
ents. In  the  contemplation  of  an  officer  holding  a  judicial 
position,  all  persons  entitled  to  practice  before  him  must  be 
absolute  peers  and  equals,  l^or  is  there  anj  evidence,  in- 
deed, that  this  counsel  was  not  as  able  as  any  member  of  his 
profession.  Their  witnesses  did  not  prove  the  case,  as  dear- 
ly appears  from  their  evidence.  They  positively  swore  that 
certain  requisites  which,  by  statute,  are  indispensable  to  the 
execution  of  a  will,  were  not  complied  with.  No  surrogate 
or  probate  judge  could  hlive  allowed  probate  upon  the  testi- 
mony of  these  witnesses. 

The  petitioners  now  allege  in  their  petition  that  these  two 
subscribing  witnesses  were  Germans,  not  familiar  with  the 
English  language ;  that  they  did  not  fully  understand  the 
questions  put  to  them,  and  therefore  did  not  testify  as  to  the 
execution  of  the  paper,  "  according  to  the  proper  and  rights 
ful  manner  of  the  same,"  nor  in  accordance  with  the  facts. 
They  also  allege  that  other  witnesses  who  were  present  were 
not  permitted  to  be  called ;  but  that  the  acting-surrogate 
peremptorily  refused  to  admit  the  will,  and  rejected  the  same. 

The  examination  appears  to  have  been  taken  in  English, 
but  it  does  not  appear  by  it  that  the  witnesses  were  unable 
to  understand  or  to  reply  intelligibly  to  the  questions.  If 
they  "  repeatedly  requested  to  have  an  interpreter,"  as  one  of 
them,  Matty,  now  swears,  the  request  could  not  have  been 
made  or  communicated  to  the  acting-surrogate.  If  these 
witnesses  were  now  to  be  recalled  and  allowed  to  give  evi- 
dence different  from,  and  contradictory  of  their  former  testi- 
mony, they  would  scarcely  be  worthy  of  credence.  They 
•clearly  proved  then  that  the  will  was  not  duly  executed. 
Nor  could  other  witnesses,  according  to  the  rules  of  evidence 
in  this  court,  have  been  called  to  prove  the  execution  after 
they  had  failed. 

I  am  compelled  to  say,  therefore,  that  I  find  no  traces  of 
«ny  mistake,  by  oversight  or  accident,  committed  by  the 
court 
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III.  But  it  i8  also  dumed  that  the  ^^  act  or  proceeding" 
purporting  to  be  a  decree  denying  probate  was  ^'  irregular 
and  void,"  under  the  eighth  head  as  above;  and  it  remains 
to  consider  whether,  in  point  of  law,  a  ^^  conclusion,"  only, 
has  been  arrived  at  by  the  coart,  which  it  would  be  still  in 
my  power  (see  the  ninth  head)  to  "  rescind."  It  is  claimed 
that  the  decree  is  void,  because  the  officer  then  holding  the 
Surrogate's  Court  is  not  correctly  designated  in  it ;  and  be- 
cause it  is  not  signed  at  all,  or  is  signed  "  O.  P.  Daly,"  without 
the  addition  of  any  title  of  office.  It /has  been  insisted  by' 
counsel,  on  the  argument,  that  the  record  or  minute  lying  in 
this  office  is  the  original  decree,  and  must  be  so  treated  and 
considered. 

"With  respect  to  this,  the  practice  has  been  long  and  surely 
settled.  The  original  decree  is  the  paper  signed  by  the  pre- 
siding officer  of  this  court,  written  out  in  a  sheet  or  sheets 
of  paper.  The  record  or  minutes,  kept  in  pursuance  of  the 
provision  of  the  Bevised  Statutes  (3  Hev.  j&at.y  5  ed.,  865, 
§  13,  subd.  4),  is  the  enrolment  of  the  decree,  which  should 
conform  to  the  original  decree,  and  may  be  made  to  do  so,  at 
any  time,  on  discovery  of  omission  or  error,  nunc  pro  tunc. 
In  this  case,  the  original  decree  reads  in  its  caption,  '^  at  Sur- 
rogate's Court,"  &c.,  "Present,  Charles  P.  Daly,  first  judge 
of  N.  Y.  Common  Pleas,  and  acting  surrogate."  This  is  a 
designation  of  office  strictly  in  accordance  with  the  act  of 
July  21, 1853,  which  directs  that  where  the  surrogate  is  a 
distinct  officer  from  the  county  judge,  the  latter,  when  acting 
as  surrogate,  shall  be  designated  by  his  official  title,  with  the 
addition  of  the  words  "  and  acting  surrogate."  It  is  of  no 
consequence  that  the  minute  or  record  of  the  decree,  made 
by  the  recording  clerk,  has  omitted  to  give  this  entire  title, 
and  that  it  is  written  in  the  book, "  Present,  Charles  P.  Daly, 
surrogate."  The  error  in  copying  is  amendable,  and  I  shall 
direct  it  to  be  amended. 

The  signature  "  C.  P.  Daly"  is  upon  the  original  decj'ee. 
There  is  no  signature  to  the  record  or  minute  of  the  decree, 
nor  is  it  ever  required.    That  Judge  Daly's  designation  of 


490  CASES  IN  THE  SUBBOGFATES'  OOUBTa 

OOWLM  «.  THOMFBOH. 

office  was  not  added  to  his  name  at  the  foot  of  the  original 
decree  is  also  an  amendable  error,  and  may  be  supplied  at 
this  time. 

It  would  be  strange  and  difficult  if  I  were  unable  to  take 
official  cognizance  of  the  fact  of  Judge  Daly's  holding  this 
court,  and  discharging,  under  the  statute,  the  duties  of  the 
office  of  surrogate,  during  the  recent  vacancy  in  it  To  dis- 
turb or  discredit  a  large  body  of  decrees,  orders,  minutes, 
and  records,  upon  slight  verbal  points,  would  be  an  act  high- 
ly contrary  to  public  policy,  and  injurious  in  the  highest 
degree  to  the  general  in^.rest. 

I  must  consider  the  decree  as  valid ;  and  I  cannot  find  that 
a  decree  rejecting  a  will  propounded  for  probate  was  ever 
opened  in  the  practice  of  this  court,  though  such  a  decree 
has  been  reversed  on  appeal,  and  the  will  ordered  admitted 
to  probate.  An  appeal  was  the  only  remedy  of  these  peti- 
tioners.   Their  petition  must  be  dismissed  with  costs. 


N>w  ToBX  CkyuxiTT—- HON.  0IDEON  X  TUCKER,  Subbooaxb— Jannuy, 

ia68. 
CowLES  V.  Thompson. 

In  the  Matter  of  ike  Estate  of  Abraham  G.  Thompson, 

deceased. 

The  piovi8i<»i  of  %  Be7.  Stat,  116,  §  10,— «aiboriaing  a  creditor,  haviiig  a 
judgment  againrt  an  execator  or  administrator,  to  obtain  an  order 
against  the  execator  or  administrator  to  show  cause  why  an  execution 
should  not  issue  on  such  judgment,— does  not  refer  solelj  to  judgments 
for  debts  of  the  deceased.  But  a  creditor  haTing  a  judgment  against  an 
administrator  for  l^gal  services  rendered  by  him  in  the  administration 
of  the  estate,  is  entitled  to  such  an  order. 

An  admlnistnitor  having  funds  in  his  hands,  to  which  he  is  lawfully  entitled 
to  resort  for  the  payment  oT  the  just  and  necessary  expenses  of  the  ad- 
ministration, cannot  refuse  so  to  apply  the  fund,  on  the  ground  that 
there  is  not  sufficient  assets  to  satis^  in  fall  all  the  debts  of  the  estate. 
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ThoM,  where,  on  an  acoounting  bj  the  administrator,  it  appeared  that  there 
were  aesets  of  the  estate  sofficient  to  satisfy  a  judgment  obtained  against 
the  administrator  for  legal  services  rendered  in  the  administration,  and 
to  paj  all  other  probable  expenses  of  the  administration,  although  not 
enough  to  pay  more  than  a  proportion  of  all  the  debts ; — MM,  that  a 
decree  wUl  be  granted  that  the  administrator  pay  oat  of  the  estate  the 
amount  of  the  judgment,  with  interest  and  costs. 

In  order  to  make  the  judgment  a  "  debt"  against  the  estate,  within  the  mean- 
ing of  the  statute,  so  that  it  must  abate  with  the  other  debts  due  from 
the  estate,  in  consequence  of  the  deficiency  of  assets,  it  would  be  neoes- 
saiy  that  the  services,  for  which  the  judgment  was  obtained,  should  haTe 
been  rendered  to  the  testator  in  his  lifetime. 

S  ieenu,  that  if  the  creditor  shall  so  require,  the  surrogate  maj  proceed-  fur- 
ther, and  direct  that  an  execution  issue.    (Per  Lbokaxuo,  J.) 

Edward  P.  Cowles  recovered  a  judgment,  February  37th, 
1862,  in  the  Supreme  Court,  against  Edward  G.  Thompson, 
as  administrator  with  the  will  annexed,  of  Abraham  G. 
Thompson,  for  $2,000. 

The  judgment  not  being  paid,  Oowles  applied  to  the  sur- 
rogate bj  petition,  and  obtained  from  him  an  order  or  cita- 
tion, requiring  said  administrator  to  render  an  account  of  his 
proceedings  as  such,  and  show  cause  why  he  should  not  be 
ordered  to  pay  the  judgment ;  or  why  an  execution  should 
not  be  issued  upon  it  to  collect  the  amount  due  upon  it ;  and 
why  he  should  not  render  an  account  of  his  acts  and  doings, 
and  of  the  moneys  in  his  hands.  By  the  account,  as  render- 
ed, it  appeared  that  the  administrator  had  in  his  hands  suffi- 
cient assets  to  pay  the  judgment  of  Mr.  Cowles  in  full,  but 
that  he  had  not  sufficient  assets  to  pay  it  in  full  if  the  moneys 
in  his  hands  were  to  be  divided  up,  pro  rata,  among  all  the 
creditors  of  the  estate. 

E.  P.  OowLBB,  and  Etabtb,  SouTHiLkTSD  ft  Choats»  for  Oreditar. 
Blatghvobd,  Sbwabd  ft  Obibwold,  for  the 


The  Bubbogatb. — ^This  is  an  application  under  the  provi- 
sions of  the  Bevised  Statutes,  conferring  on  the  surrogate 
power  to  compel  payments  by  an  administrator.  The  peti- 
tioner, after  a  trial  at  law  upon  the  merits,  recovered  on  the 
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27th  Febrnary,  1862,  a  judgment  in  the  Sapreme  Court, 
againBt  Edward  G.  Thompson,  administrator  with  the  wiU 
annexed  of  Abraham  G.  Thompson,  for  the  sum  of  two  thou- 
sand dollars,  '^  to  be  made,  levied,  and  collected  from  the 
goods,  chattels,  and  assets,  lands  and  tenements  of  the  estate 
of  Abraham  G.  Thompson,  deceased."  This  judgment  was 
for  professional  l^al  services  rendered  to  Henry  Shelden, 
the  former  executor  of  the  estate,  in  and  about  the  adminis- 
tration of  the  estate.  The  judgment-creditor  now  petitions 
the  surrogate  tliat  the  present  administrator  with  the  will 
annexed  account,  and  that  he  be  decreed  to  pay  such  judg- 
ment from  the  assets  of  the  estate ;  or,  that  an  execution  may 
be  issued  on  such  judgment,  or  for  such  other  relief,  &e.  The 
petitioner  claims  this  judgment  to  be  a  part  of  the  necessary 
expenses  of  administration,  and  that,  as  such,  it  should  be 
paid  in  full,  in  precedence  or  even  in  exclusion  t>f  all  debts  of 
the  testator. 

On  the  other  hand,  the  administrator  insists  that  the  judg- 
ment in  question  is  merely  a  debt  of  the  estate  of  the  fourth 
class  under  the  statute,  and  that  execution  can  only  issue  for 
the  sum  that  shall,  upon  the  administrator's  accounting,  have 
appeared  to  be  a  just  proportion  of  the  assets  applicable  to 
the  payment  of  such  a  debt  It  appears  that  there  are  assets 
of  the  estate  sufficient  to  pay  this  judgment  and  all  othei* 
probable  expenses  of  administration,  but  not  enough  to  pay 
more  than  a  proportion  of  all  the  debts. 

The  section  relating  to  the  settlement  of  accounts  of  execu- 
tors and  administrators,  and  the  allowance  of  their  commis- 
sions, &c.,  provides  that  ''  in  all  cases  such  allowance  shall 
be  made  for  their  actual  and  necessary  expense  as  shall  ap- 
pear just  and  reasonable." 

In  this  case,  the  Supreme  Oourt  has  declared  that  $2,000 
was  a  '^  just  and  reasonable  allowance^  for  the  "  actual  neces- 
sary expense"  of  counsel-fees,  and  that  that  amount  is  due  to 
Mr.  Cowles,  by  the  estate. 

In  order  to  make  the  judgment  a  ^^debt"  against  the  es- 
tate, within  the  meaning  of  the  statute,  so  that  it  must  abate 
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unth  the  other  debts  due  from  the  estate  in  conBequence  of 
the  deficiency  of  assets,  it  would  be  necessary  that  the  ser- 
yices  for  which  the  judgment  has  been  obtained  should  have 
been  rendered  to  the  testator  in  his  lifetime. 

The  remedy  of  the  petitioner  is  a  decree  of  the  surrogate 
that  the  adminilstrator  pay  out  of  the  estate  the  amount  of 
this  judgment,  with  interest  and  costs ;  upon  which  decree, 
docketed  according  to  law,  execution  can  issue.  Decree 
accordingly. 


An  appeal  was  taken  by  the  administrator  to  the  general 
term  (February  Term,  1864); — ^present,  SuTHBRLAin),  Lidon* 
ABD,  and  Clebkb,  JJ.^  where  the  decree  of  the  surrogate  was 
affirmed,  with  an  opinion  by  Leonabd,  J. ;  Justice  Clebkb, 
ccmcurring,  and  Justice  Suthbbland,  dissenting. 

Lbonasd,  J. — ^The  surrogate  has  ordered  the  administrator 
of  the  estate  of  Abraham  G.  Thompson,  deceased,  to  pay  to 
Edward  P.  Gowles  the  amount  of  a  judgment  recovered  by 
him  in  the  Supreme  Court  against  the  said  administrator, 
after  a  trial  at  law  on  the  merits,  for  services  rendered  by 
him  as  proctor  and  counsel  for  Henry  Sheldon,  the  former 
executor  of  the  said  estate,  in  the  administration  thereof, 
amounting  to  two  thousand  dollars. 

This  recovery  adjudges  that  the  s^ vices  in  question  con- 
stitute actual,  necessary,  just,  and  reasonable  expenses  of  the 
administration,  which  must  be  borne  by  the  estate. 

It  is  provided  by  the  Revised  Statutes,  part  2,  ch.  6,  tit  8, 
art.  8,  sec.  58  (3  Hev.  Stat.,  179,  §  64,  5  ed.),  that  such  ex- 
penses shall  be  allowed  on  the  settlement  of  the  account  of 
an  executor  or  administrator. 

The  administrator  or  executor  is  to  be  allowed,  in  his  ac- 
count, for  his  services  and  expenses,  before  all  other  claims. 

Title  5,  section  19,  of  the  same  chapter,  authorizes  a  cred- 
itor, having  a  judgment  against  an  executor  or  administrator, 
after  a  trial  at  law  upon  the  merits,  to  obtain  from  the  surro- 
gate an  order  against  such  executor  or  administrator  to 
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Bhow  cause  why  an  executioii  shoald  not  issue  on  such  judg- 
ment 

The  next  section  directs  the  surrogate  to  issue  a  citation, 
requiring  the  executor  or  administrator  complained  of,  to 
appear  and  account  before  him ;  and  if,  upon  such  account- 
ing, it  shall  appear  that  there  are  assets  in  the  hands  of  such 
executor  or  administrator,  ^^per/y  applicable^  under  the  pro- 
visions of  chapter  eix^  to  the  payment  of  the  judgment,  the 
surrogate  is  further  directed  to  make  an  order  that  execution 
be  issued  for  the  amount  so  applicable. 

These  provisions  appear  to  be  distinct  and  easily  compre- 
hended. 

There  is  no  difference  in  respect  to  the  authority  conferred 
upon  the  surrogate  under  the  two  sections  last  referred  to, 
whether  the  judgment  was  recovered  for  a  debt  of  the  de- 
ceased testator  or  intestate,  or  for  a  debt  contracted  by  the 
executor  or  administrator  for  actual,  necessary,  just,  and  rea- 
sonable expenses  of  the  administration.  It  is  insisted  by  the 
learned  and  ingenious  counsel  for  the  administrator,  that  the 
surrogate  is  not  authorized  to  direct  the  payment  of  these 
expenses  out  of  the  estate,  and  that  the  estate  does  not  be- 
come chargeable  therefor  in  such  manner  that  the  assets  in 
his  hands  are  properly  applicable  to  the  payment  thereof, 
under  the  provisions  of  the  sixth  chapter  of  the  statutes  above 
referred  to,  until  the  expenses  have  been  actually  paid  by  the 
administrator. 

This  position  is  fallacious.  It  cannot  be  admitted  that  an 
administrator  can  hold  a  fund  in  his  hands  to  which  he  is 
lawfully  entitled  to  resort  for  the  payment  of  the  just  and 
necessary  expenses  of  the  administration,  and  refuse,  at  his 
pleasure,  so  to  apply  the  fund  as  to  set  the  creditors  at  de- 
fiance. 

It  may  be  conceded,  as  the  appellant's  counsel  insist,  that 
the  administrator  who  employs  the  services  of  counsel  in  the 
necessary  defence  or  collection  of  his  trust,  is  personally  lia- 
ble for  the  payment  thereof;  but  the  estate  is  also  liable,  and 
it  is  not  the  privilege  of  the  administrator  to  decide  whether 
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he  shall  be  made  liable  in  his  personal  or  representative  ca- 
pacity. That  election  is  to  be  made  by  the  creditor,  if  the 
right  of  election  exists,  and  not  by  the  debtor. 

In  whichever  capacity  the  administrator  is  required  or 
compelled  to  pay  the  just  and  necessary  expenses  of  his  trast, 
he  is  entitled  to  have  the  amount  refunded  from  the  estate, 
and  allowed  by  the  surrogate  on  the  settlement  of  his  account. 

The  learned  counsel  for  the  appellant  clearly  errs  in  urg- 
ing that  the  authority  of  the  surrogate  under  sections  19  and 
20,  above  mentioned,  refers  only  to  judgments  recovered  for 
debts  incurred  by  the  deceased. 

The  provisions  of  chapter  6,  in  which  those  sections  are  em- 
braced, relate  to  and  provide  for  the  payment  of  the  services 
and  expenses  of  the  executor  or  administrator,  just  as  dis- 
tinctly as  for  the  debts  of  the  deceased ;  and  a  judgment  for 
such  expenses  is  clearly  within  the  provisions  of  the  section 
last  mentioned. 

The  order  of  the  surrogate  should  be  affirmed,  with  costs. 

In  my  opinion,  it  is  the  duty  of  the  surrogate  to  proceed 
further  than  he  has  done  by  his  order,  if  the  creditor  shall 
so  require,  and  to  direct  that  an  execution  issue. 


Oswxoo  Oounrr— HON:  AMOS  Q.  HULL,  Subbooatb— Deoember,  1868. 

Ibwin  v.  Ibwht. 

In  the  Matter  of  the  Probate  of  the  LastWiU  and  Testament 

of  Jambs  G.  Ibwtst,  deceased. 

Both  of  the  attesting  witnesBes  swore  positivelj  tliat  neither  the  testator  nor 
any  other  person  present  declared,  at  the  execution,  that  the  paper  prcK 
pounded  was  the  testator's  last  wiU  and  testament,  although  a  person 
who  superintended  the  execution  testified  to  the  contrary.  EM,  that 
probate  must  be  refused. 

It  cannot  help  the  case  that  an  attestation  clause  was  read  in  the  presence  of 
the  testator  and  of  the  witnesses,  where  one  of  the  latter  swears  positiye- 
Ij  that  he  did  not  hear  the  same  and  knew  not  the  nature  thereot 
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James  G.  Irwin  died  in  January,  1863,  leaving  a  will, 
which  was  offered  for  probate.  The  widow  of  the  deceased 
objected  to  the  probate,  on  the  groanda  that  the  will  was  not 
properly  executed,  and  that  there  was  not  a  anfficient  publi- 
cation of  the  inatrament 

It  appeared  by  the  testimony  of  John  Hnnter,  who  drew 
the  will,-  that  he  read  the  will  to  the  testator,  and  then  told 
him  tO'Call  his  witnesses.  The  testator  went  to  the  door  and 
called  in  Henry  White  and  James  H.  Irwin.  Hnnter  then 
said  to  the  witnesses,  '^  We  want  yon  to  witness  this  wilL" 
The  testator  signed  the  will  in  the  presence  of  the  witness- 
es. Hnnter  testified  that  he  held  the  will  in  his  hand,  and 
asked  the  testator  '^  if  he  acknowledged  that  signature  to  be 
his  signature  to  his  last  will  and  testament,"  imd  the  testator 
answered  ^^  yes^''  though  he  would  not  swear  positively  that 
bo  used  the  words  ^'  last  will  and  testament." 

Both  of  the  subscribing  witnesses  swore  positively  that  die 
words  used  by  Hunter  were,  '^  Do  you  acknowledge  this  to 
be  your  signature,  Mr.  Irwin }"  White  swore  that  he  was 
positive  Hunter  did  not  use  the  words  will  and  testa- 
ment ;  and  the  other  subscribing  witness,  James  H.  Irwin, 
testified,  ^^  My  father  said  nothing  about  that  being  a  will, 
nor  did  I  hear  any  one  then  speak  of  it  as  a  will ;  I  did  not 
know  what  I  had  been  signing,  or  the  nature  of  the  paper." 
Mrs.  McFarland,  who  was  present,  testified  that  she  ^'  heard 
nothing  about  a  will  or  testament  then,  or  on  that  day." 

Hunter  testified  that  he  read  the  attesting  clause  aloud,  in 
his  ordinary  tone  of  voice ;  while  White  swore  that  he  read  it 
in  a  very  low  tone,  not  loud  enough  for  a  person  to  hear  at  a 
distance  of  five  or  six  feet.  Hunter  sat  some  eight  feet  from 
the  testator  when  he  read  the  clause.  The  other  subscribing 
witness  swore  that  he  thought  Hunter  read  something  to 
White  in  a  low  tone  of  voice, — "  which  I  could  not  hear." 
White  testified  that  he  knew,  at  the  time,  that  the  testator 
had  not  requested  him  to  sign  it,  and  that  he  had  not  de* 
clared  it  to  be  his  last  will  and  testament.  Ifothing  was  said 
about  witnessing  a  will.    The  testator  said  nothing  about  a 
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will  in  the  hearing  of  the  witnesses.    The  other  sabscribing 
witness  oorroborated  the  testimony  of  White. 

UMJaeaifWMBB,forO(miedanii. 

L  The  instrament  presented  for  probate  in  this  case  was 
not  published  as  a  will,  as  required  by  snbd.  3  of  section  85, 
of  8  Bev.  Stat.,  144,  and  is  therefore  not  a  will. 

U.  Tliis  is  not  a  case  where  the  subscribing  witnesses  do 
not  remember  one  way  or  the  other,  but  where  they  give  af- 
firmative proof  that  the  instrument  was  not  published  as  a 
will ;  and  ihe  attestation  clause  does  not  relieve  the  difficulty. 
{Letifis  T.  Zewisj  13  Barh.j  17 ;  Remsen  v.  Bri/nJcefhoff^  94 
Wmd.^  826 ;  Exp.  Beers^  2  Bradf.^  168.) 

III.  The  publication  must  be  made  to  each  of  the  witness- 
es.   (Seyinour  v.  Van  Wyck^  2  Sdd.^  120.) 

lY.  The  testator  is  bound  to  know  that  the  witnesses  know 
the  testamentary  nature  of  the  act,  and  vice  versa.  The 
minds  of  the  parties  must  meet  on  that  point.  ( WiUon  v. 
BiUericky  2  Bradf.^  427 ;  Esxrp.  Beers^  2  /rf.,  163 ;  Zww  ▼. 
ZewiSj  11  i\r.  J'.,  220.)  Whatever  may  have  been  said  by 
Hunter,  the  subscribing  witness,  James  H.  Irwin,  knew  of 
no  publication  of  the  will,  and  therefore  it  is  not  a  will  under 
the  statute. 

BL  B.  VjjamB,for  PrapomnJU, 

Thb  Susbooatb. — ^The  testimony  in  this  case  fails  to  show 
a  sufficient  publication. 

It  is  unlike  the  cases  where  the  subscribing  witnesses  fail 
to  remember  what  occurred.  Here  they  expressly  swear 
that  the  vital  requisites  to  the  valid  execution  of  the  will  did 
not  occur. 

Our  statute  goes  further  than  the  English  statute  in  respect 
to  the  publication  of  the  will.  Our  courts  hold  parties  to  a 
strict  compliance  with  the  statute  in  this  respect 

In  the  case  oi^Lewis  v.  Lewis  (1  £lnn.y  220),  the  testator 

said,  '*  I  declare  the  within  to  be  my  free  will  and  deed,"  yet 
Vol.  L— 88 
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'  the  court  held  that  saoh  a  declaration  was  not  a  Bufficient 
declaration  that  the  inBtrament  was  his  last  will  and  testa- 
ment. 
The  probate  of  the  instrument  must  be  denied. 


OswiDQO  OouKTT— HON.  AM06  Q.  HULL,  Subbogatb— December,  186S. 

Nemok  v.  Eaton. 

In  the  Matter  of  the  DiatriiiUian  of  the  Proceeds  from  the 
Sale  of  the  Ileal  Estate  of  William  S.  Eaton,  decectsed. 

The  contract  of  an  In&nt  may  be  ayoided  by  those  only,  besides  hiTnuftH  who 
are  privy  in  blood  or  estate. 

C,  an  inlknt,  by  a  deed  of  gift,  granted  to  his  sister  all  his  right,  title,  and 
interest  in  and  to  his  father's  estate,  and  died  beibre  attaining  his  age. 
His  brother  W.  assigned  all  his  interest,  both  in  his  &ther's  and  in  C.'s 
estate,  to  N. 

EM,  that  N.  had  soch  an  interest  in  the  estate  as  entitled  him  to  dis- 
affirm C.'s  deed,  on  the  ground  of  in&ncy. 

The  facts  as  agreed  upon,  and  the  claims  of  the  respective 
parties  in  this  case,  were  as  follows : 

The  proceeds  for  distribution  were  the  moneys  arising  from 
the  sale  of  real  estate  under  the  decree  of  the  surrogate  of 
Oswego  county,  for  the  payment  of  the  debts  of  the  deceased. 
It  was  admitted  that  the  deceased  left  three  children — viz., 
Wellington  Eaton,  of  full  age;  Carlos  Eaton,  aged  about 
nineteen,  at  the  time  of  his  father's  death,  which  occurred  in 
1854;  and  Ellen,  aged  fourteen  years  at  the  time  of  her 
father's  death.  Carlos  died  in  January,  1855,  at  about  the 
age  of  twenty,  without  issue,  leaving  no  widow ;  and  the 
mother  of  the  children  died  before  the  father. 

Ellen  was  nearly  fifteen  years  of  age  at  the  time  of  the 
decease  of  Carlos. 

In  December,  1854,  Carlos  executed  and  delivered  to  his 
sister  Ellen  a  deed  of  all  his  right,  title,  and  interest  in  and 
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to  thMand  and  estate,  from  the  sale  of  which  the  money  for 
distribution  in  this  case  was  derived. 

On  the  same  day,  he  also  executed  and  delivered  a  con- 
tract to  Ellen,  intending  to  convey  all  the  right  he  had  to 
said  land, — agreeing  in  the  same  contract  to  convey  by  deed, 
and  to  confirm  the  contract,  if  he  should  live  until  he  should 
arrive  at  fall  age.  It  was  agreed  by  the  parties  that  such 
deed  and  contract  were  designed  as  a  gift.  Carlos  died  on 
the  11th  of  September,  1855. 

The  other  brother,  Wellington,  in  October,  1855,  in  con- 
sideration of  six  hundred  dollars,  conveyed  all  of  his  right, 
title,  and  interest  in  and  to  the  land  of  his  father,  and  all  his 
right,  title,  and  interest  to  the  undivided  half  of  the  estate  of 
which  Carlos  died  seized,  whatever  it  might  be,  to  one  Nel- 
son (conveying  all  the  interest  tliat  he,  Wellington,  individ- 
ually, or  as  an  heir  of  Carlos,  might  have  in  said  estate). 

Ellen,  by  her  guardian,  claimed  that  Carlos  died  seized  of 
no  property,  for  the  reason  that  he  had  conveyed  it  to  her. 
It  was  also  admitted,  on  the  hearing,  that  at  the  time  Wel- 
lington executed  the  deed  to  Nelson,  he  informed  Nelson  that 
Carlos  had  executed  a  deed  of  his  interest  to  Ellen.  It  waa 
claimed,  on  the  part  of  Nelson,  that  he  was  entitled  to  one  half 
of  the  proceeds  for  distribution,  and  that  the  deed  from  Car- 
los to  Ellen  was  inoperative  and  void. 

It  was  claimed,  on  the  part  of  Ellen,  that  she  was  entitled  to 
two-thirds  of  the  amount  for  distribution ;  that  is  to  say,  the 
share  that  she  would  have  as  one  of  the  three  heirs  to  the 
estate  of  her  father,  and  also  the  share  that  she  derived  from 
purchasing  the  estate  of  Carlos. 

« 

8.  N.  DAJDAi  fir  InfaaL 
R.  H.  Ttu&b,  fir  Nehon. 

Thr  Subrogate. — It  is  insisted,  on  behalf  of  Ellen  Eaton, 
that  Nelson  is  not  in  a  position  to  avoid  the  deed.  That  if 
Wellington,  Nelson's  grantor,  was  ever  in  a  position  to  dis- 
affirm the  contract  on  the  ground  of  the  infancy  of  his  brother, 
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that  Ellen  would  have  as  much  right  to  insist  on  the  affinn- 
ance  of  the  contract,  ^  Wellington  would  to  have  the  same 
avoided. 

This  case  then  fairly  presents  the  question :  What  parties, 
besides  the  infant,  may  avoid  a  contract  made  during  infancy  t 
If  sympathy  could  ever  be  allowed  to  be  a  guiding  motive  in 
courts  of  equity  or  courts  of  law,  the  claims  of  the  daughter 
Ellen,  in  this  case,  would  have  great  weight  in  determining 
this  controversy.  But  such  emotions  must  be  disregarded  in 
judicial  tribunals.  General  rules  must  not  bend  to  meet 
individual  cases  of  hardship. 

There  are  very  few  adjudications  bearing  upon  this  ques- 
tion in  this  State. 

LosD  Maksfieli),  in  the  case  of  Zoi^h  v.  Parsons  (3  Bv/rr.^ 
1794),  cites  and  approves  the  doctrine  laid  down  by  Perkins, 
in  these  words :  "  "We  think  the  law  is,  as  laid  down  in  Per- 
kins, that  all  gifts,  grants,  or  deeds,  made  by  infants,  by  mat- 
ter in  deed,  or  in  writing,  which  do  take  effect  by  delivery 
of  his  hand,  are  voidable  by  himself,  by  his  heirs,  and  by  those 
who  have  his  estate/' 

The  same  doctrine  is  approved  in  the  case  of  Fonda  v. 
Va/n  Home  (15  Wend,^  631),  and  in  the  cases  there  cited. 

The  doctrine  which  appears  to  control  this  case,  is  laid 
down  in  2  HiUiard  on  Real  Property^  at  page  431,  viz. : 
That  the  deed  of  an  infant  may  be  avoided  when  he  attains 
his  age,  and  by  those  who  are  privy  in  blood,  or  estate,  but 
not  by  a  stranger.  Nelson  having  the  estate^  has  the  right 
to  disaffirm  the  contract.  It  may  be  said  to  have  been  dis- 
affirmed also  by  Wellington  Eaton,  when  he  conveyed  to 
Nelson. 

Taking  this  view  of  the  case,  I  must  distribute  one  half  of 
the  proceeds  to  Ellen  and  the  other  half  to  Nelson. 


INDEX. 


ABANDONMENT. 
See  MiBMAOg,  4,  5»  7,  8* 

AOCOTJNTING. 

1.  An  administraWs  account  ought  to  present  clearly,  so  as  to  be 

seen  at  a  i^lance,  reaalts  in  reference  to  which  the  decree  is  finaly 
so  as  to  enable  the  court  readily  to  make  the  abstract  required 
by  law ;  and  an  omission  to  do  so  is  ground  of  legal  suspicion : 
but  an  account  cannot  be  rejected,  merely  because  it  mingles 
with  statements  as  to  personal  property,  statements  as  to  the 
proceeds  of  real  property.    In  re  Plaee^  2*16. 

2.  The  account  of  proceedings  required  of  an  executor  or  administra- 

tor must  be  such  an  account  as,  when  rendered,  may  be  finally 
settled.  In  re  Jones,  269. 
8.  The  account  must  state,  as  part  of  the  eiecutor's  proceedings,  when 
the  inyentory  was  filed,  when  the  advertisements  for  claims  were 
published,  what  claims  were  allowed,  what  disputed  and  what 
rejected  by  the  executor,  and  the  time  and  manner  in  which  they 
were  rejected  or  disputed ;  what  suits,  if  any,  have  been  com- 
menced on  such  disputed  or  rejected  claims ;  which  of  them  have 
been  determined,  and  how;  and  which  are  pending,  and  the 
amount  claimed ;  also  what  claims  have  been  presented  and  al- 
lowed since  the  expiration  of  the  advertisement  for  claims.  If  no 
snch  claims  have  been  rejected  or  disputed,  and  no  suits  com- 
menced, it  must  be  so  stated.  All  these  things  are  essential  in 
the  account.  It  is  material  also  that  the  character  of  the  debta 
paid,  or  allowed,  or  prosecuted,  should  be  stated — that  is,  whether 
judgments  docketed,  Ac,  or  debts  of  inferi<Nr  class.    lb. 
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4.  The  executor  mast  first  charge  himself  with  the  amount  of  the 
inirentorj ;  then  with  **  the  iDcrease*'  of  the  inyentory  for  an j 
caose,  whether  direct  or  indirect,  whether  it  be  the  increase  of 
the  flock,  from  interest,  from  selling  at  a  higher  price  than  the 
appraised  value,  or  it  be  the  increase  from  anj^  property  not  em- 
braced in  the  inventory.  If  there  is  no  increase,  that  &ct  must 
be  stated.  He  may  credit  himself  for  articles  lost  or  perished, 
stating  the  cause  of  the  loss ;  with  the  decrease,  and  with  debts 
due  the  estate  not  collected,  stating  the  &cts  justifying  the  credit 
given ;  with  the  funeral  charges  and  expenses  of  administration  ; 
with  moneys  paid  to  creditors,  naming  them;  and  then,  with 
payments  to  legatees  and  next  of  kin.  He  must  state  the  ages, 
condition  in  life  of  females,  of  legatees,  and  next  of  kin  :  and  if 
any  are  minors,  the  huai  must  be  stated,  and  whether  they  have 
guardians ;  and  if  so,  their  names,  residences,  and  how  appointed. 
He  must  also  prodifce  vouchers  supporting  each  payment ;  or  in 
case  of  claims  under  |20,  in  lieu  of  vouchers,  his  own  oath  of 
payment.    lb, 

6.  The  executor  is  accountable  only  for  what  he  has  actually  received 
as  proceeds  of  sales ;  and  where  real  estate,  subject  to  a  power 
of  sale  by  the  executor,  has  been  sold  under  a  decree  of  a  Court 
of  Chancery,  and  the  proceeds  paid  over  to  the  heirs  by  order 
of  that  court,  the  executor  is  not  bound  to  account  for  such  pro- 
ceeds in  the  Surrogate's  Court    In  re  Vandervoori,  270. 

6.  The  testator,  at  the  time  of  his  death,  was  domiciled  in  Connecti- 
cut, in  which  State  his  will  was  admitted  to  probate.  The  ex- 
ecutor afterwards  obtained  letters  ancillary  here,  to  reach  effects 
in  this  State. 

ffeldf  that  the  executor  could  be  called  upon  to  account  here 
only  for  such  assets  as  the  testator  left  in  this  State,  and  which 
were  here  at  the  time  the  letters  ancillary  were  granted.  Lynes 
V.  (7o/tfy,  405. 

1.  The  accounting  of  the  executor  here,  is  to  be  carried  no  further 
than  may  be  necessary  to  enable  our  own  citizens  to  secure  their 
claims  out  of  assets  situate  within  our  own  jurisdiction;  after 
which,  and  the  payment  of  expenses,  the  further  administration 
of  the  assets  is  to  be  left  to  the  jurisdiction  where  the  estate  is  to 
be  finally  closed.    lb, 

8.  An  executor  claimed  credit^  on  his  accounting,  for  moneys  advanced 
to  a  sister  of  the  testator  in  his  lifetime. 
ffeldf  that  the  court  might  presume,  alter  a  long  lapse  of 
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time, — e.  g,^  twenty-six  yean, — a  request  by  the  testator,  and 
hold  the  estate  responsible.  But  inasmuch  as  the  executor  had 
omitted  to  prove  the  claim  within  the  statute  period  of  limita- 
tion, the  credit  could  not  be  allowed.    Broome  t.  Van  Hooky  444. 

9.  But  moneys  advanced  to  the  sister  as  a  legatee,  after  the  death  of 

the  testator,  though  made  out  of  the  executor^s  private  means, 
and  jiot  out  of  the  estate,  must  be  allowed  as  a  charge  against 
the  estate.    lb, 

10.  The  payment  by  the  executor  of  taxes  accruing  on  the  real  estate, 

subsequent  to  the  testator's  death, — being  for  the  benefit  of  the 
heirs, — the  court,  after  a  long  lapse  of  time,  will  presume  a  re- 
quest, and  allow  as  a  charge 'against  the  estate.    lb. 

11.  After  a  lapse  of  upwards  of  twenty  years,  the  court  will  presume 

that  the  executor,  in  paying  a  debt  barred  by  the  statute,  had 
evidence  of  a  new  promise  by  the  testator,  and  credit  should  be 
allowed  accordingly  for  such  payment,    lb. 

12.  So,  the  payment  of  a  judgment  obtained  against  the  executor  on 

a  demand  barred  by  the  statute,  on  proof  of  a  new  promise  made 
by  him, — Heldy  a  proper  charge  against  the  estate.  Every  pre- 
sumption must  be  given  in  fJEivor  of  the  executor,  after  a  long 
lapse  of  time, — e,  g^  twenty-one  years, — that  he  had  good  and 
sufficient  reasons  for  making  the  new  promise.    lb, 

13.  Where  there  is  a  conflict  of  testimony  as  to  certain  payments 

alleged  to  have  been  made  to  the  wijow  by  the  executor,  and  no 
vouchers  are  produced, — Held^  that  such  payments  will  not  be 
allowed.     lb, 

14.  The  executor  is  not  chargeable  with  dividends  due  the  estate,  not 

actually  received  by  him,  he  having  allowed  such  dividends  to 
be  retained  in  satisfaction  of  a  debt  due  from  the  testator,  even 
where  such  satisfied  debt  was  barred  by  the  statute.    lb. 

15.  The  rent  of  a  pew  in  church,  rented  by  the  widow  for  the  use  of 
herself  and  the  children,  after  the  testator's  death,  is  not  a  chaige 
upon  the  personal  estate,  and  cannot  be  allowed  to  her  on  her 
accounting  as  executrix.     Scott  v.  Monelly  481. 

See  CoNVBBsiON ;  Creditors,  ;>a«<tm;  Estoppel,  1 ;  Bzeoutob,  3,8; 
EviDSNOR,  passim  ;  Husband  and  Wive,  1 ;  LiviRTORTy  1,  2. 

ACTION. 

See  COHTEMFT,  2. 
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ADMINISTRATOR. 

1.  The  order  of  nght  to  administration  in  the  city  of  New  York  ia, 

first,  the  widow ;  second,  the  next  of  kin ;  third,  the  public  ad- 
ministmtor;  foorth,  creditors;  fifth,  any  other  person  who  will 
accept  the  same.  In  other  countiesi  the  treasoier,  as  public'  ad- 
ministrator, comes  in  next  after  creditors.    In  re  Mooi^  257. 

2.  One  having  priority  of  right  to  the  administration,  can  only  de- 

priye  those  coming  after  him  of  their  right  by  taking  letters  him- 
sel£  He  cannot  nominate  a  third  party  to  the  exclusion  of  tbe 
others.    lb. 

3.  Where  letters  of  administration  with  the  will  annexed  are  granted, 

in  a  case  where  letters  testamentary  have  never  been  issued,  and 
diere  is  no  executor  to  take,  or  where  the  administrator  with  the 
will  annexed  dies,  they  issue  to  persons  in  the  following  order  of 
pr^rence :  1.  Residuary  legatees ;  2.  Principal  or  specific  lega- 
tees; 3.  The  widow;  4.  Next  of  kin;  6.  The  public  adminis- 
trator (in  the  city  of  New  York) ;  6.  Creditors;  7.  Any  person 
not  interested,  who  will  accept  In  other  counties  than  New 
York,  the  county  treasurer  takes  next  after  creditors.  In  re 
Ward,  264. 

4.  The  provision  of  the  statute  (3  Bev.  Stat.,  5  ed.,  160,  §  35),  pro* 

viding  that  where  an  application  for  administration  is  made  by  a 
person  other  than  the  one  having  the  prior  right,  the  applicant 
shall  file  a  written  renunciation  of  persons  having  such  prior 
li^t^  or  a  citation  shall  be  issued  to  such  persons  to  show  cause 
— must  be  construed  strictly.  Nothing  will  satisfy  the  statute 
but  a  taritten  renunciation,  or  a  citation  to  show  cause.  Barber 
V.  Converse,  331. 

2k  Thus,  where  letters  of  administration  were  granted  to  D.  B.  and  A. 
B.,  who  had  the  prior  right,  but  were  revoked  on  their  fisilure  to 
give  new  securities,  and  letters  were  subsequently  granted  to  C, 
who  was  next  entitled  to  them, — Meld,  that  D.  B.  and  A.  B. 
were  entitled  to  notice  of  the  application  of  C.  The  failure  of 
D.  B.  and  A.  B.  to  furnish  new  sureties,  does  not  amount  to  a 
**  written  renunciation"  within  the  meaning  of  the  statute,  nor 
does  the  previous  notice  or  citation  served  on  them  to  appear  and 
file  sureties,  dispense  with  the  necessity  of  service  of  a  citation 
on  them,  upon  C.'s  application.    lb. 

6.  Where  letters  of  admioistration  have  been  irregularly  issued,  with- 
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oat  citing  those  having  a  prior  right  to  the  administratioD,  they 
will  be  revoked.    lb. 

1,  An  applicant  for  letters  of  administnition  will  not  be  precladed 
from  receiving  them  by  reason  of  his  intemperance,  unless  it  be 
of  such  a  gross  character  as  woald  warrant  overseers  of  the  poor 
in  designating  him  an  habitaal  drunkard,  under  the  Revised 
jltatutes,  or  a  jury  in  adjudging  him  so  to  be.  Mmer  v. 
KeeheU,  472. 

8.  Where  an  executor  is  removed  by  a  surrogate,  the  person  succeeid- 
ing  to  the  administration  is  not  chaigeable  with  moneys  collected 
by  the  former,  or  the  value  of  chattels  to  whose  use  a  legatee  is 
entitled  for  life  by  the  will    In  re  Plact^  276. 

See  CoNTBiffPT,' 1,  2 ;  Crbditobs,  passim;  Invbntort,  1,  2  ;  Lbga- 
TiK,  1 ;  Marriaob  ;  Marbibd  Woman;  Rbal  Estatb,  1,  2,  8, 4 ; 
Sboubitt  for  dub  Adhikibtratiok,  passim. 


ANCILLART  (Lbttbrs). 
See  AoooinrTnio,  6, 1 ;  JuBiSDioriojr,  4,  6. 

ANNTJrriBS. 
See  DiflTRiBUTioK,  1,  2. 

APPEAL. 

1.  An  appeal  taken  by  an  executor  from  a  decree  of  the  surrogate 
declaring  the  will  null  and  void,  stays  all  proceedings  on  the  let- 
•ters  of  administration  subsequently  granted  to  the  widow,  and 
no  letters  of  collection  can  be  issued  upon  them  while  the  ad- 
ministration continues. 

ffsldj  therefore,  that  in  order  to  enable  letters  of  collection 
to  be  issued  for  the  protection  of  the  personal  property  pending 
the  appeal,  the  letters  of  administration  granted  to  the  widow 
should  be  revoked.    Newhouse  v.  GdU^  217. 

ASSETS. 
See  Cbbditors,  6,  6 ;  Jurisdiotiov,  4,  5. 
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ASSIGNMENT. 
See  CoMPOUNDiKG  ▲  Fblont,  1,  2 ;  JuRiSDionoVy  7. 

ATTACHMENT. 

* 

See  CovTXMPT,  1,  2. 

BEQUESTS. 

1.  Tlie  testator,  by  his  will,  directed  that  in  case  of  hia  widow's  death 

without  issae,  a  certain  sum  should  be  paid  over  to  such  five 
persons,  residents  of  Addison  county,  Vermont^  as  should  be 
named  and  appointed  by  the  judges  of  the  Supreme  Court  of 
Vermont,  to  be  trustees, ''  to  found,  establish,  and  manage  an  in- 
stitution for  the  education  of  females,  to  be  located  in  the  town 
of  Middlebury,  Vermont*'  After  certain  specific  legacies,  he  be- 
queathed the  residue  of  his  estate  '^  unto  the  five  persons  who 
1^11  be  named  as  trustees  by  the  Supreme  Court  of  Vermont" 
for  the  same  purpose.  No  time  was  given  within  which  such 
appointment  should  be  made,  and  no  other  mention  of  the  insti- 
tution, its  object,  or  purpose,  was  given.  The  residue  consisted 
of  personal  property,  situated  in  this  State,  which  was  the  testa- 
tor's domicil  at  the  time  of  his  death. 

Held^  that  the  bequests  were  invalid.     Bascom  v.  NichoU^  840. 

2.  Where  a  will  bequeaths  to  the  widow  generally,  all  the  personal 

estate  for  life,  with  remainder  over,  the  whole  mufft  be  converted 
into  money  and  invested  by  the  executor,  and  the  income  paid 
over  to  the  widow.     Calkins  v.  Calkins.  337. 

3.  The  will  read,  "•  I  give  and  bequeath  to  my  beloved  wife,  Nancy, 

all  my  real  estate,  personal  property,  house,  furniture,  &c.,  to 
have  and  to  hold  as  hers  as  long  as  she  shall  live;  and  after  her 
death,  the  property  that  is  remaining  I  request  to  be  divided 
among  my  surviving  children,"  naming  them. 

Held^  that  the  bequest  was  general  and  not  specific,  and  that 
the  money  in  the  hands  of  the  executor,  after  payment  of  the 
debts,  should  be  invested  by  him  in  permanent  securites,  and  the 
income  paid  over  to  the  widow.    lb. 

4.  The  testator  bequeathed  personal  property  to  his  executors,  to  be 

held  in  trust  until  his  infiunt  son  should  become  of  age,  but  made 


INDEX  60T 

no  disposition  of  the  income  and  profits  that  woald  arise  from  it 
before  its  distribution. 

Held^  that  though  the  will  did  not  in  terms  direct  an  accnmn- 
lation,  the  direction  led  to  that  result,  and  the  appointment  of  a 
time  for  the  division  was  void.     Scolt  v.  Monell,  431. 

See  DiSTBiBunoN,  6. 

CAPACITY  (Tebtameotart). 
See  Wills,  14,  15,  16,  17, 18,  28. 

COLLECTOR. 

On  a  petition  by  a  special  collector  appointed  during  a  contest  on  the 
probate  of  a  will,  for  an  order  directing  the  sale  of  certain  per- 
sonal property  alleged  to  belong  to  the  estate,  it  appeared  that 
the  property  in  question  was  in  the  actual  possession  of  a  person 
claiming  to  be  the  widow  of  the  decedent,  who  also  claimed  title 
to  it  on  the  ground  that  she  had  loaned  the  decedent  the  money 
with  which  the  property  was  purchased. 

ffeldf  1.  That  the  paper  propounded  as  the  decedent's  will, 
could  not  be  resorted  to  for  evidence  as  to  the  title. 

2.  Without  trying  the  absolute  title  of  the  property,  the  sur- 
rogate must  determine  the  probable  ownership. 

8.  Although  the  probable  title  was  in  the  estate,  yet  the  sur- 
rogate would  not  order  a  sale  of  property  which  was  not  actually 
in  the  hands  of  the  representative  of  the  estate ;  but  would  direct 
the  collector  to  bring  suit  to  test  the  title.    Libby  v.  ChrUty^  465. 

See  Appeal,  1. 

CITATION. 
See  Practios  and  Pleading,  7. 

COMPOUNDING  DEBTS. 

Tbe  provisions  of  chapter  80  of  the  Laws  of  1847  (3  Bev»  Stai^  5  ed., 
174,  §  29), — authorizing  surrogates  to  compound  debts  belong- 
ing to  an  estate, — do  not  apply  to  demands  against  solvent 
debtors.  ^  Howtll  v.  Blodgett^  323. 
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COMPOUNDING  A  FELONY. 

1.  An  aasigmnent  by  a  married  woman  of  all  her  interest  in  the  es- 

tate of  a  deceased  person,  in  consideration  of  the  assignee's  forbear- 
ing to  arrest  the  assignor's  husband  for  an  embezzlement  of  his 
funds,  and  a  promise  to  continue  him  in  his  employment^  and 
pay  his  saUry  to  her, — ffeld^  void  for  want  of  a  legal  considera- 
tion. The  fact  that  part  of  the  consideration  was  legal  will  not 
sustain  the  agreement    Decker  y.  Morton,  477. 

2.  An  agreement  to  foibear  arresting  a  person,  will  be  presumed  to 

mean  either  a  criminal  or  civil  arrest.    lb. 


CONSTITUTIONAL  LAW. 

li  jfMM,  that  the  general  regulations  for  the  descent  and  transmission 
of  property,  in  case  of  the  death  of  the  possessor,  to  his  widow, 
heirs,  and  next  of  kin,  cannot  be  regarded  as  constituting  a  con- 
tract with  them,  so  as  to  bring  those  laws  within  the  prohibition 
of  the  Constitution  of  the  United  States,  nor  as  vesting  the  ez- 
peotantsi  under  such  laws,  with  rights  or  privileges  within  the 
meaning  of  the  Constitution  of  the  State.    In  r$  Lawrence^  310. 


CONSTRUCTION  (of  Wills). 
See  Bxqnx8T%  8,  4 ;  Distbibutiok,  2,  3,  4,  6 ;  Leoaot,  1,  2 ;  Sub- 

PSHBIOH  OF  POWKB  OF  AuSNATIONi  1,  2,  3. 


CONTEMPT. 

1.  The  surrogate  has  no  power  to  direct  and  control  the  conduct  of 

executors  and  administrators  in  other  courts.  Beebe  v.  Batch, 
475. 

2.  Thus,  where  the  surrogate  granted  an  order  enjoining  the  execu- 

tor from  further  action  as  executor,  until  the  conclusion  of  a  con- 
troversy then  pending;  and  notwithstanding  such  order,  the 
executor  b^an  an  aotion  in  his  own  name  as  executor,  in  the 
Supreme  Court; — Held,  not  a  contempt  of  court,  for  which  the 
surrogate  would  direct  an  attachment  to  issue.    lb. 
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CONVERSION. 

Iboiigh  a  power  to  selly  for  the  purposes  of  distribation,  be  an  enUre 
conyeTsion  of  land  into  money ;  yet,  if  one  of  the  distribatees  die 
before  actual  oonversion,  the  conversion,  so  Car  as  his  representa- 
tives are  concerned,  is  not  complete,  and  the  ezecator  is  accoant- 
able  for  the  proceeds  only  to  his  heir,  and  not  his  personal  repre- 
sentatives.   In  re  Vandervoartf  2*10. 

See  JuBiBDioTroN,  2. 

CREDFTOBS. 

1.  At  common  law,  neither  the  admissions  of  an  ezecator  or  adminis- 

trator, nor  a  judgment  against  him,  can  in  any  way  bind  the  heir 
or  devisee,  or  affect  the  real  estate  derived  from  his  testator  or 
intestate.     Colsan  v.  Brainardj  824. 

2.  Upon  the  hearing  of  an  application  of  the  administrators  for  au- 

thority to  sell  so  much  of  the  real  estate  of  the  intestate  as  may 
be  necessary  to  pay  his  debts,  it  is  competent  for  a  devisee  of  the 
real  estate  in  question,  or  any  person  claiming  under  him,  to  con- 
test the  legality  or  validity  of  a  judgment  obtained  against  the 
administrators,  like  any  other  claim  or  demand  against  the  estate. 
The  judgment  is  only  prima'/acie  evidence  of  the  debt  of  the 
intestate,  and,  like  all  other  prima-facie  evidence,  is  liable  to  be 
controverted,  impeached,  or  entirely  disproved  by  any  competent 
evidence.  lb. 
8.  Hie  devisee  being  let  in  to  contest  the  judgment,  it  was  ordered 
that  it  be  sent  to  the  circuit  on  an  order  for  a  trial,  under  section 
72  of  the  Code  of  Procedure.    Ih. 

4.  The  provision  of  2  Rev.  Stat,  116,  §  19, — authorizing  a  creditor, 

having  a  judgment  against  an  executor  or  administrator,  to  ob- 
tain an  order  against  the  executor  or  administrator  to  show  cause 
why  an  execution  should  not  issue  on  such  judgment,— does  not 
refer  solely  to  judgments  for  debts  of  the  deceased.  But  a  cred- 
itor having  a  judgment  against  an  administrator  for  legal  services 
rendered  him  in  the  administration  of  the  estate,  is  entitied  to 
such  an  order.     CotoUs  v.  Thompson^  490. 

5.  An  administrator  having  funds  in  his  hands  to  which  he  is  lawfully 

entitied  to  resort  for  the  payment  of  the  just  and  necessary  ex- 
penses of  the  administration,  cannot  refuse  so  to  apply  the  fund. 
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on  the  gronnd  that  there  is  not  snfficient  assets  to  satisfy  in  full 
all  the  debts  of  the  estate.    lb. 

6.  Thas,  where,  on  an  accoanting  by  the  administrator,  it  appeared 

that  there  were  assets  of  the  estate  sufficient  to  satisfy  a  judg- 
ment obtained  against  the  administrator  for  legal  services  ren- 
dered in  the  administration,  and  to  pay  all  other  probable  ex- 
penses of  the  administration,  although  not  enough  to  pay  more 
than  a  proportion  of  all  the  debts ; — ffeld^  that  a  decree  will  be 
granted  that  the  administrator  pay  out  of  the  estate  the  amount 
of  the  judgment,  with  interest  and  costs.    lb. 

7.  In  order  to  make  the  judgment  a  *'  debt"  against  the  estate,  within 

the  meaning  of  the  statute,  so  that  it  must  abate  with  the  other 
debts  due  from  the  estate,  in  consequence  of  the  deficiency  of 
assets,  it  would  be  necessary  that  the  services  lor  which  the 
judgment  was  obtained  should  have  been  rendered  to  the  testa- 
tor in  his  lifetime.    /6. 

8.  It  $eems,  that  if  the  creditor  shall  so  require,  the  surrogate  may 

proceed  further,  and  direct  that  an  execution  issue.  (Per  Lboh- 
ARD,  J.)     lb. 

9.  Medical  attendance  upon  the  deceased  being  valuable,  the  law  pre- 

sumes a  promise  to  pay ;  and  in  order  to  defeat  the  clum,  affirm 
ative  evidence  that  such  service  was  gratuitously  rendered  must 
be  produced.    In  re  ScoH,  234. 

See  Administrator,  1,  8. 

DEBTS. 

See  CoMPOUNDiNO  Debts,  1 :  Credctors,  7 ;  Ezsoutors,  2 ;  Juris- 
diction, 1 ;  Limitations  (Statute  of),  1,  2. 

DESCENDANTS. 

Brothers  and  sisters  cannot  take  under  the  term  ^  descendants."  The 
term  does  not  mean  next  of  kin,  or  heirs  at  law  generally,  but  it 
means  the  issue  of  the  body  of  the  person  named  of  every  de- 
gree, as  children,  grandchildren,  and  great-grandchildren,  ffam- 
lin  V.  Osffood,  409. 

DESCENT. 

See  Constitutional  Law. 
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DISTRTOUTION. 

1.  The  will  directed  the  whole  estate  to  be  converted  into  money,  and, 

among  other  proviuons^  ont  of  the  fdnd,  directed  a  certain  sum 
to  be  invested,  the  interest  of  which  was  to  be  paid  to  the  wife, 
bnt  without  expressing  it  to  be  in  lien  of  dower ;  and  another 
sum  to  be  invested,  and  the  interest  paid  to  his  adopted  daughter. 

Held,  1.  That  whether  these  provisions  are  legacies  or  annui- 
ties, they  are  genera],  and  are  subject  to  abatement  with  the 
other  general  l^^es  of  the  will. 

2.  That  no  time  being  stated  for  the  payment  of  the  interest 
to  the  widow  and  adopted  daughter,  the  widow  is  not  entitled  to 
interest  until  one  year  from  the  grant  of  letters ;  but  that  the 
adopted  daughter  is  entitled  to  interest  from  the  death  of  the 
testator,  he  standing  in  hco  parentis^  and  there  being  no  other 
provision  for  her  maintenance.    In  re  Williams^  208. 

2.  The  testator  directed  that,  after  the  payment  of  his  debts  and  a 

certain  annuity  to  U.,  all  his  real  and  personal  property  should 
go  to  his  widow  for  life.  One  of  the  debts  against  the  estate  was 
in  the  nature  of  a  life  annuity  to  N.  H. 

Held,  1:  That  both  these  annuities  should  be  paid  out  of  the 
principal,  and  not  out  of  the  income,  of  the  estate. 

2.  That  after  the  payment  of  the  annuities,  debts  of  the  estate, 
expenses  of  administration,  and  funeral  exposes,  the  balance 
should  b9  invested  in  permanent  securities,  and  the  net  income 
and  rents  and  profits  paid  to  the  widow.    Haven  v.  Haven^  374. 

3.  The  testator  bequeathed  $500  to  his  sister,  A.  L.,  <Uo  be  received, 

or  the  interest  thereof,  as  i  have  hereinafter  designated ;"  but 
did  not,  in  any  manner,  designate  his  further  intention  in  r^pird 
to  the  bequest,  but  appointed  a  trustee  for  her.  The  remainder 
of  the  estate  was  directed  to  be  divided  among  four  other  lega- 
tees, who  should  ^  share  equally  and  alike,  and  enjoy  the  bene- 
fits and  emoluments  resulting  therefrom;"  and  a  trustee  was 
appointed  for  one  of  these  last  legatees,  who  was  a  minor. 

Held^  that  no  trust  was  created  by  the  will,  and  that  the  sev- 
eral legatees  were  entitled  to  be  paid,  on  the  distribution,  the 
principal  of  the  estate  as  well  as  the  income.  Marrell  v.  jS^tm- 
moMy  349. 

4.  The  gift  is  absolate.    The  four  legatees  are  tenants  in  common, 

under  the  gift  of  ^  the  benefits  and  emoluments,"  to  use  the  prin- 
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cipftl  and  interest ;  except  that  on  the  death  of  one,  the  remainder 
of  hia  share  unused  goes  to  the  sarvivors.  Ih. 
5.  The  testator  devised  all  his  estate  to  his  ezecntors  in  trust,  to  sell 
it  in  sneh  {>arcelB,  and  at  such  times,  as  they  shonl<f  think  proper; 
aokL  authorised  them,  until  such  sales  were  made,  to  receive  the 
rents  and  profits.  He  then  directed,  that  upon  the  converting  of 
all  his  estate,  real  and  personal,  into  money,  it  should  he  divided 
into  ninety  equal  parts,  specifying  how  many  parts  were  to  be 
paid  to  the  several  legatees.  He  also  directed  that  in  case  of  the 
death  of  any  legatee  **  before  the  division  of  my  estate,  leaving 
descendants,''  the  share  of  such  legatee  should  go  to  said  de- 
scendants, in  such  portions  as  they  would  be  entitled  to,  if  such 
deceased  person  had  died  intestate,  fully  possessed  of  the  same. 

ffeidf  1.  In  view  of  the  discretion  allowed  to  be  exercised  by 
the  executors,  the  court  will  not  presume  that  the  testator  con- 
templated the  division  of  the  whole  estate  at  an  earlier  period 
than  it  really  occurred,  except  where  unreasonable  delay  or  an 
unwarrantable  abuse  of  the  trust  are  shown. 

2.  The  event  upon  which  the  bequests  were  limited,  was  the 
final  division  of  the  testator's  estate ;  and  the  legacies  did  not 
vest  until  that  event  took  place.  Therefore,  when  one  of  the 
legatees  died  before  the  final  division  took  place,  the  limitation 
over  to  his  descendants  took  effect  at  his  death ;  and  hia  share 
should  be  paid  to  them,  and  not  to  his  administrator. 

8.  The  widow  of  said  legatee  was  not,  therefore,  entitled  to 
any  portion  of  her  husband's  share.  She  is  not  Included  in  the 
twm  ^  descendants,"  and  can  take  no  part  in  the  distribution  as 
such.    Samlin  y.  Otgood^  409. 

See  CoNVEBSioF ;  Lboact,  2. 

DOMICHi. 

1.  A  man  4loes  not  lose  his  established  domieil,  and  acquire  a  new 
one,  while  ids  absence  is  compulsory,  or  is  dependent  upon  the 
hiqppeningof  any  contingent  event;  yet  where  a  person  in  ill 
health  is  convinced  that  he  cannot  live  in  the  climate  of  his  dom* 
idl  here,  and  he  removes  from  it, — ffeldy  not  to  be  such  a  com- 
polsory  absenoe,  continuing  his  domieil  here,  as  that  a  change  of 
domieil  may  not  be  established  by  proof  of  a  fixed  intention  to 
abandon  it,  and  to  become  a  permanent  resident  of  some  other 
place.    Eefftman  v.  Fox^  297. 
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2.  The  decead^,  boing  in  ill  health,  aold  his  hoase  and  farnitare,  and 

closed  op  his  business  here,  and  departed  for  the  Sonth,  declaring 
that  ^  he  never  expected  to  return ;  that  he  expected  to  make 
the  Soutb  his  home.'^  He  purchased,  stocked,  and  cnltiyated  a 
plantation  in  Florida,  whither  he  removed,  and  lived  with  his 
isanWj  for  over  a  year,  and  until  his  death. 

Heldy  that  the  domicil  of  the  deceased,  at  the  time  of  his  death, 
was  in  the  State  of  Florida;  and  the  widow  was  entitled  to  one* 
third  of  the  personalty,  according  to  the  laws  of  that  State.    lb, 

3.  The  question  is  one  of  intent,  and  not  whether  the  deceased  was 

compelled  to  change  his  domicil  by  reason  of  ill  health.    lb, 

4.  The  construction  and  validity  of  a  trust,  although  for  purposes  to 

,  be  carried  out  in  another  State,  are  governed  by  the  laws  of  the 
State  in  which  the  testator  resided  at  the  time  of  making  his  will, 
and  at  his  death.     Bascom  v.  NicJioU,  340. 

5.  The  rule  that  the  law  of  domicil  governs,  applies  to  the  manner 

and  form,  conditions  and  Ihnitations,  of  the  gift,  equally  with  its 
object    lb. 

See  Bequests,  1 ;  Jurisdictiok,  4,  5,  6. 

DONATIO  MORTIS  CAUSA. 

1.  The  deceased  was  in  his  last  illness,  suffering  from  an  incurable 

disease ;  he  had  just  made  his  will,  and  every  thing  tended  to 
show  that  he  was  in  present  apprehension  of  death. 

Held^  that  under  such  circumstances,  a  gift  of  his  horses^  fur- 
niture, wearing  apparel,  and  watch,  was  a  gift  mortis  eatua^  and 
not  inter  vivos,    Delmotte  v.  Taylor^  417. 

2.  The  policy  of  the  law  is  against  gifts  mortis  causa  ;  and  to  sustain 

them,  the  most  clear,  circumstantial,  and  satisfactory  proof  will 
be  required.     lb, 

3.  To  constitute  a  valid  donatio  mortis  eausa^  there  must  be,  if  the  gift 

is  by  parol,  an  actual  delivery  and  acceptance  of  the  thing,  so 
far  as  it  is  possible.  The  mere  fact  that  it  has  passed  into  the 
possession  of  the  donee,  even  by  the  act  of  the  donor  himself  is 
not  enough.    lb. 

4.  However  apparent  the  intention  of  the  deceased  to  make  a  gift^ 

such  intention  of  itself  is  unavailing  to  sustain  it     lb, 

5.  The  deceased,  in  his  last  illness,  expressed  a  desire  to  his  daughter 

that  she  should  have  his  carriage  and  horses,  but  did  not  request 
VouL— 88 
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her  to  take  poneadon  of  them,  nor  direet  the  ^table^eeper  to 
delirer  them  to  her;  nor  did  it  appear  that  there  had  been  any 
actoal  traoafer  or  change  of  poosesaion,  though  they  were  naed 
bj  her  afterlrarda,  and  the  coachman  received  his  orders  from 
hei; 

Jffdd,  not  snch  a  delivery  by  the  donor  to  the  donee,  aa  waa 
necessary  to  complete  the  gift  lb. 
•.  fio^  where  the  deceased  gave  his  daughter  the  .fbmitare  in  hia 
rooms,  the  keys  te  which  were  g^ven  her  by  her  hosband,  and 
she  subseqnently  vemoved  the  famitare  to  her  residence,  thongh 
nothing  else  appeared  showing  that  she  took  possession  of  it  with 
the  dono/s  knowledge  and  assent, — Beldy  not  sufficient  to  con- 
summate the  gift  The  fact  that  the  furniture  was  in  the  donee's 
possession  before  the  donor's  death,  is  not,  of  itself,  sufficient  to 
warrant  the  presumption  that  there  was  an  actual  delivery.  A 
mere  taking  possession  is  not  sufficient  It  should  appear  to 
have  been  done  with  the  knowledge  and  acquiescence  of  the 
donor.    lb. 

ESTOPPEL. 

An  heir  at  law,  who,  upon  an  accounting  of  the  administrator,  know- 
ingly receives  from  the  court  in  which  such  accounting  is  had,  a 
certain  sum  as  his  share  of  the  proceeds  of  land  sold  by  such 
administrator,  is  estopped,  in  equity,  from  denying  the  validity  of 
the  sale.    In  re  Places  276. 

See  Ih^yntort,  2. 

EXECUTOR. 

1.  The  power  of  an  executor  at  common  ]aw  is  confined  to  personal 

estate.  An  executor  has  power  over  real  estate,  raHone  officU^ 
in  three  cases  only.  1.  Where  no  trustee  to  sell  is  named, 
and  the  proceeds  of  land  sold  are  to  pay  debts  and  legacies.  2. 
In  cases  under  the  provisions  of  the  Revised  Statutes  (2  JRev. 
Siatj  109,  §  55),  permitting  a  sale  by  those  executors  alone  who 
have  proved  a  will.  3.  In  cases  where  the  survivorship  of  a 
naked  power  to  sell  is  in  question,  where  one  of  several  donees 
of  it,  also  made  executors,  remained.     In  re  Place^  276. 

2.  An  executor  has  the  authority,  as  the  successor  and  legal  repre- 

sentative, to  sell  a  debt  of  the  testator ;  and  such  sale  having  been 
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made  in  good  faith,  pradenUy  and  discreetly, — Hddj  that  he 
should  not,  in  eqnitj,  be  held  liable  for  more  tfasn  he  leceiyed. 
In  re  Scott,  2S4. 
8.  A  received  of  the  *  debts,  property,  eqnitable  interests,''  Ac,  t>f  the 
ezecntor  appointed  in  proceedings  supplementary  to  an  execu- 
tion, has  not  such  an  interest  in  the  estate  of  the  deceased  as  en- 
titles him  to  an  accounting  by  the  judgment-debtor,  as  executor. 
Worrall  v.  Dri^gw,  449. 

4.  The  interest  of  the  executor  in  the  assets  of  the  estate  is  not  vested 

until  an  accounting  is  had,  so  as  to  be  subject  to  the  lien  of  an 
execution.    /5.' 

5.  Statutory  provisions  conferring  bn  administrators  with  the  will  ai^ 

nezed  the  right  of  exercisii^  powers  of  sale  given  to  execators — 
stated.    In  re  Place^  276. 

See  GoNTiMPT,  1,  2;  Gsbditors,  |Mis«tm  ;  Iktbrtobt,  1. 

EVIDENCE. 

1.  On  an  accounting,  one  of  the  executors  offered  hitnself  as  a  witnesi^ 

to  prove  that  certain  property  had  neyer  been  in  the  actual  poe- 
session  of  the  executors,  but  had  been  given  by  the  testator  in 
his  lifetime  to  his  daughter  (the  wife  of  the  witness),  who  was 
also  a  residuary  legatee  under  the  will. 

ffeldy  that  the  testimony  offered  was  not  in  violation  of  the 
common-law  rule,  that  a  husband  cannot  give  testimony  in  favor 
of  his  wife,  and  must  be  admitted.     Snecknir  v.  Taylor^  42?. 

2.  Books  of  account,  introduced  ap -evidence  of  indebtedness  of  the 

deceased,  are  not  conclusive.  They  should  be  sustained  by  other 
corroborating  proof,  as  far  as  possible ;  and  where  kept  in  the 
form  of  a  ledger,  although  a  book  of  original  entries,  and  some 
of  the  charges  are  written  on  erasures,  and  others  appear  to  have 
been  altered  after  they  were  first  made,  but  little  credit  is  due 
them.    Lloifd  v.  Hoyd^  399. 

8.  Declarations  of  a  wife  tending  to  show  an  existing  intent  and  dis- 
position to  unduly  influence  her  husband  in  procuring  the  execu- 
tion of  his  mWy—Held^  admissible.    Jalke  v.  Adam^  444. 

4.  Greater  reliance  is  to  be  placed  upon  the  testimony  of  an  impartial 
and  respectable  lawyer,  in  regard  to  the  due  execution  of  a  legal 
instrument,  than  upon  that  of  a  non-professional  witness.    Ib» 

See  Crbditorb,  1,  2,  9 ;  Husband  and  Wifk,  2 ;  Mabriaox,  1,  2,  fil 


616  INDEX. 

FRAUD  AND  UNDUE  INFLUENCR 
See  EviDBNoSy  8 ;  Praotiok  asd  Plbadinos,  1,  8 ;  Wills,  18-27. 

GIFTS. 
See  Donatio  mortis  causa. 

GUARDIAN  AND  WARD. 

1.  In  appointiDg  a  guardian  of  the  estate  of  a  minor,  the  best  interests 
of  the  minor  are  alone  to  be  consulted,  and  the  surrogate  is  not 
restricted  in  his  appointment  to  the  relatives.  He  may  appoint 
a  stranger,  who  is  shown  to  be  competent. 

So  held^  where  all  the  relatives  of  the  minor,  excepting  the 
mother,  united  in  a  consent  to  the  appointment  of  the  stranger. 
Holley  V.  Chamberlain^  333. 

9.  The  policy  of  the  law  is  against  the  appointment  of  married  women 
as  guardians  of  the  estate  of  minors.  And  where  the  mother  of 
the  minor  is  living  with  a  second  husband,  though  otherwise 
competent,  she  will  not  be  appointed  guardian  of  his  estate.    lb. 

3.  Where  a  father,  by  an  instrument  in  writing,  surrendered  his  in&nt 

children  to  the  custody  of  a  charitable  institution,  with  the  pow- 
ers and  subject  to  the  provisions  contained  in  its  act  of  incorpo- 
ration,— ffeidj  that  notwithstanding  such  surrender,  the  surrogate 
may  appoint  a  general  guardian  of  the  children.  The  obliga- 
tions of  such  a  guardian  are  not  inconsistent  with  the  guardian- 
ship which  the  institution  may  claim  under  the  act  of  its  incor- 
poration.    Kearney  v.  Brooklyn  Industrial  School^  292. 

4.  A  guardian  foreclosed  a  mortgage,  which  he  held  in  trust  for  his 

wards,  in  obedience  to  an  order  of  the  surrogate;  which  also 
directed  that  out  of  the  proceeds  of  the  sale  or  foreclosure,  he 
should  pay  over  the  sum  due  to  one  of  the  wards,  who  had  come 
of  age.  At  the  sale  under  the  foreclosure,  the  gpiardian,  to  pre- 
vent a  sacrifice  of  the  property,  bought  it  in  as  guardian. 

ffeldj  that  he  must  account  to  such  ward  for  the  amount  of 
his  bid.     Burtis  v.  Brushy  448. 

See  Marrikd  Womu. 
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HUSBAND  AND  WIFK 

1.  The  testator,  in  his  lifetime,  gave  his  wife  certain  real  estate,  which 

she  held  in  her  own  name,  subject  to  the  joint  bond  of  the  hii»- 
band  and  wife,  with  the  mortgage  by  the  wife,  given  for  the  pur- 
chase-money. The  husband  died,  leaving  the  bond  unpaid,  and, 
by  his  will,  appointed  his  widow  executrix,  who  paid  off  the 
bond  with  the  funds  of  the  estate. 

ffeld,  that  she  was  not  entitled  to  be  credited  for  the  amount 
thus  paid,  in  her  account  as  executrix.     In  re  Williams,  208. 

2.  Parol  evidence  that  at  the  time  of  making  the  bond  and  mortgage, 

and  subsequently,  the  testator  declared  his  intention  to  pay  off 
the  incumbrance,  and  give  the  property  to  his  wife  unincum- 
bered,— ffeld,  inadmissible.    lb. 

EviDXNCB,  1 ;  Mabriaob,  pamm. 


INFANTS. 

1.  The  consent  of  infant  heirs  cannot  be  made  the  ground  of  any  order 
*  which  may  prejudice  their  rights.     Scott  v.  Monell,  431. 

2.  Thus,  the  written  consent  of  the  heirs  (two  of  whom  are  infants), 

that  an  outstanding  mortgage  on  a  farm,  devised  by  the  testator 
to  the  widow,  should  be  paid  out  of  the  personal  estate,  or  that 
the  widow  should  have  the  use  of  a  certain  sum  of  money  daring 
her  pleasure,  is  invalid,  and  does  not  relieve  the  widow  from  her 
liability,  as  executrix,  to  account  therefor.    lb, 

9.  The  contract  of  an  infant  may  be  avoided  by  those  only,  besides 
himself,  who  are  privy  in  blood  or  estate.     Nelson  v.  Eaton,  498. 

4.  C,  an  infant,  by  a  deed  of  gift,  granted  to  his  sister  all  his  right,^ 
title,  and  interest  in  and  to  his  fothei's  estate,  and  died  before 
attaining  tiis  age.    His  brother  W.  assigned  all  his  interest,  both 
in  his  father^s  and  in  G.'s  estate,  to  N.    * 

Held,  that  N.  had  such  an  interest  in  the  estate  as  entitled 
him  to  disaffirm  G.'s  deed,  on  the  ground  of  infancy.    lb, 

INTEREST. 
See  DifiTRiBunoH,  1. 
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INVBNTORT. 

1.  An  inreQtorjr  is  an  act  of  the  administrator  or  execntor,  to  the 
correctness  of  which  he  is  sworn,  particularly  as  to  all  claims 
against  himself;  and,  therefore,  if  an  administrator  inventories, 
among  the  assets  of  the  intestate,  a  promissory  note,  executed 
by  himself  to  the  deceased^  without  making  any  claim  of  setoff 
to  the  same  in  the  inventory,  this  circumstance,  unless  satis&e- 
torily  explained,  is,  in  connection  with  other  adverse  facts,  suspi- 
cious ;  and  in  a  case  where  it  appeared,  from  the  preponderance 
of  testimony,  that  th^  items  of  the  account  constituting  the  set- 
off existed  before  the  delivery  of  the  note, — Held^  that  the 
omission  was  evidence  against  the  same,  independent  of  the  .legal 
presumption  of  a  settlement  between  die  parties  as  to  all  prior 
matters. 

HMfurthw^  that  this  rule  ai^Ues  to  the  whole  demand,  in  a 
case  where  the  claim  of  the  administrator  exceeds  the  amount 
Lloyd  V.  Lloyd^  399. 

3.  Whether,  as  to  a  demand,  likus  inventoried,  the  administrator  or 
executor  is  not  estopped  from  setting  up  a  defence  in  bar,  anch 
as  satisfiiction,  payment,  d^c.,  which  operates  to  discharge  or  ex- 
tinguish the  claim — Query  f    lb. 

9 

JUDGMENT. 
See  AcoouNTiNO,  12 ;  Cbxditob«,  1,  2,  3,  4,  6,  7,  8, 

JURISDICTION. 

1.  The  surrogate  has  not  the  jurisdiction  to  try  or  to  establish  a  dis- 

puted debt    He  can  only  determine  the  fact  whether  th^  debt 
be  established  or  not.    In  re  Jones,  263. 

2.  At  common  law,  the  ^piiitual  courts  had  no  jurisdiction  over  real 

estate  or  its  proceeds;  and  the  provisions  of  2  Bew.  8tat^  110, 
§  57,  and  Laws  of  1837,  586,  §  75, — giving  the  surrogate  power 
in  such  cases, — only  apply  where  there  is  an  out-and-out  conver- 
sion, and  not  where  a  mere  discretionary  power  to  sell  or  to 
make  division  is  given.  In  re  Vandervoort^  270. 
8.  A  power  of  sale,  where  the  grantees  of  such  power  have  authority 
to  make  such  partition  as  they  deem  best,  is  not  an  imperative 
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power  or  an  oa(-aiul«oat  oonFornoii,  as  will  gi?e  the  surrogate 
jurisdiction.    Jb. 

4.  It  is  a  general  rale,  that  a  beneficiary  who  seeks  the  payment  of  a 

legacy  must  resort  to  the  jariadiction  of  the  Stalte  or  coontiy 
where  the  testator  was  domiciled  at  the  time  ot  his  deaths  where 
letters  testamentary  were  originally  granted ;  and  tha(  payment 
of  it  will  not  be  decreed  by  a  foreign  tribunal,  out  of  asaeto  situ- 
ate within  its  jurisdiction,  which  are  under  adooinistration  an- 
cillary.   Lynei  v.  Coleyy  405. 

5.  But,  it  seenitf  that  where  it  is  shown  that  no  injury  can  arise  to^ 

creditors  or  legatees,  from  decreeing  the  payment  of  a  legacy, 
the  surrogate  may  require  its  payment  out  of  assets  situate  within 
the  jurisdiction  where  the  legatee  resides.    lb. 

6.  The  &ct  that  the  testator  died  in  another  State,  where  proceedings 

were  taken  and  letters  testamentary  granted,  before  any  proceedi 
ings  were  had  on  the  will  here,  does  not  prevent  the  surrogate 
having  jurisdiction  to  prove  the  will,  where  assets  are  shown  to 
be  here.  The  offer  to  show  that  the  testator  was  a  non-resident 
and  a  non-inhabitant  of  this  State,  refused.  Oilman  v.  Oilman^ 
854. 

7.  An  assignee  of  the  destribntive  share  of  one  of  the  next  of  kin, 

having  neglected  to  bring  an  action  on  the  assignment,  and  left 
the  administrator  to  settle  his  accounts  with  the  assignor,  cannot 
afterwards  ask  the  surrogate  to  try  its  validity  on  the  aooonnting 
of  the  administrator.    Decker  v.  Morton^  411, 

CoMTSMPT,  1,  2 ;  Practics  and  PlbadihO)  1,  2. 

LEGACY. 

1.  The  testatrix  died  February  6,  1856,  and  among  other  legacies  in 
her  will,  she  bequeathed  a  certain  sum  to  the  Troy  Conference 
Academy,  at  West  Pouitney,  Vermont  On  the  12th  day  of 
January,  1857,  the  trustees  of  the  academy  executed  a  lease  to  a 
private  individual  for  nine  hundred  and  ninety-nine  years,  at  a 
nominal  rent,  it  being  fully  provided  that  the  lessee  should  **  carry 

,  on  the  school  contemplated  by  and  in  the  charter,  or  acts  in- 
corporating the  same,  according  to  all  the  conditions  of  said  acts 
of  incorporation." 

ffeldy  that  the  legacy  became  vested  in  the  academy  on  the 
death  of  the  testatrix;  and  whether  the  subsequent  execution  of 
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the  lease  operated  to  dissoWe  the  corporation  or  not,  the  £Bict  of 
such  previous  vesting  controlled  the  coarse  of  the  legacy,  and 
entitled  the  academy  thereto.  "  Wealeyan  University  v.  Troy  Oon* 
Acad.,  287. 
t.  The  testator  directed  a  certain  sum  to  be  invested  by  his  executors, 
the  income  thereof  to  be  paid  to  his  parents  daring  life ;  and  on 
the  death  of  both,  oat  of  the  sum  so  invested,  to  pay  $2,500  to 
the  testator's  brother.    The  brother  died  before  either  parent 

Held^  1.  That  the  legacy  to  the  brother,  consisting  of  personal 
property,  and  being  chargeable  on  the  personal  estate,  vested 
from  the  testator's  death ;  and,  on  the  death  of  both  parents, 
should  be  paid  to  the  legatee's  personal  representative. 

2.  The  gift  was  not  payable  on  the  happening  of  a  contingent 
event.  The  mere  postponement  of  the  actual  possession  of  a 
legacy  aflSzes  no  condition  to  its  actual  vesting.  Larocgue  y. 
€lark,  469. 

See  Distribution,  5 ;  Jurisdiction,  4,  5. 

LEGATEK 

A  legatee  who  is  named  as  executor  in  a  will  which  has  been  declared 
null  and  void  by  a  decree  of  the  surrogate,  and  who  has  appealed 
from  such  decree,  has  sufficient  interest  in  the  estate  to.  enable 
him  to  make  an  application  for  the  removal  of  the  administratrix, 
on  the  ground  of  her  marriage  since  her  appointment  Netokotue 
v.  Gale,  217. 

See  Administrator,  8  ;  Probatb. 

LIMITATIONS  (Statutb  or). 

1.  An  administrator  or  executor  who  neglects  to  take  proceedings 

provided  by  statute  to  prove  his  debt  or  claim  against  the  estate 
of  the  deceased  for  more  than  ten  years,  is  barred  by  the  Statute 
of  Limitations.     In  re  Rogers^  231. 

2.  The  Legislature  having  required  him  to  make  proof  of  his  claim, 

before  he  can  retain  in  satisfaction  of  his  own  claim,  the  same 
vigilance  should  be  required  from  him  in  establishing  his  claim 
as  from  any  other  creditor  of  the  estate.    Ih, 

See  Aocountino,  8, 11,  12,  14« 
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MARRIAGK 

1.  Cohabitation  and  reputation  are  circamstances  from  which  a  mar- 

riage in  fact  may  be  inferred ;  bat  these  circumstances  do  not  of 
themselves  constitute  a  marriage.  They  are  evidence  merely  of 
a  marriage  contract,  which  may  be  rebutted  by  other  testimony. 
Davis  V.  Brawny  259. 

2.  Thus,  where  A.  B.,  the  deceased,  and  C.  D.  had  cohabited  together 

as  man  and  wife,  at  a  place  of  public  resort,  during  two  summers, 
and  had  taken  a  house  in  town  under  an  assumed  name,  but  they 
were  not  publicly  recognized  or  known  as  man  and  wife  among 
the  family  relatives  and  friends, — ffeld,  that  the  presumption  of 
marriage  was  rebutted  by  the  confession  of  C.  D.,  that  she  was 
not  married  to  the  deceased.  Letters  could  not,  therefore,  be 
granted  to  her  on  the  ground  that  she  was  the  widow  of  the  de- 
ceased, though  on  her  application  for  letters  she  had  sworn  posi- 
tively that  she  was  such  widow.    lb. 

3.  The  nullity  of  a  marriage,  voidable  merely,  must  first  be  pronounced 

by  a  court  of  competent  jurisdiction,  before  the  fact  of  its  invalid- 
ity can  be  taken  advantage  of  in  any  proceeding.  If  not  declared 
void,  it  remains  good  and  legal  for  all  purposes,  and  either  party 
surviving  the  other  has  a  prior  right  to  letters  of  administration. 
WhiU  V.  Lowe^  376. 

4.  Where  a  woman,  whose  husband  had  been  absent  for  more  than 

five  successive  years,  without  being  known  to  her  to  be  living, 
and  was  reputed  to  be  dead,  cohabited  with  the  intestate,  and 
lived  .with  him  as  his  wife  for  twenty  years,  until  his  death ;  and 
the  first  husband,  though  living,  had  not  obtained  a  decree  an- 
nulling the  second  marriage ; — Held,  that  the  woman  was  the 
widow  of  the  intestate,  and  was  entitled  to  letters  of  administra- 
tion on  his  estate,  in  preference  to  all  others  claiming  them.    lb. 

5.  The  fact  that  the  abandonment  was  on  the  part  of  the  wife,  and  not 

of  the  husband,  can  make  no  difference.  The  mere  fact  of  ab- 
sence, — where  it  does  not  appear  that  it  was  created  with  a  view 
of  avoiding  the  statute, — is  sufficient,  without  reference  to  the 
manner,  or  the  reason,  or  occasion  of  it     lb, 

6.  Under  the  Laws  of  1830,  ch.  320,  §  28,  a  marriage,  though  not 

performed  in  accordance  with  the  Revised  Statutesi  is  not  for 
that  cause  illegal.    lb. 

7.  Where  a  wife  abandoned  her  hnsband,  on  account  of  his  intemper- 
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ate  habits,  crael  treatment,  and  absence  from  home,  and  daring 
five  Buccessive  years  resided  in  an  adjoining  coonty,  with  a  second 
husband,  and  it  di<i.not  appear  that  she  had  knowledge  of  the 
death  of  her  first  husband,  or  that  he  was  not  generally  well 
known  to  be  living, — HM^  not  such  a  continuing  absence  for 
five  successive  years,  within  the  provision  of  2  Rev.  Stat,  139, 
§  6,  as  to  render  valid  the  second  marriage,  and  authoriae  the 
issuing  of  letters  to  the  woman  as  the  widow  of  the  second  hus- 
band.    Wyles  V.  Gibbs^  382. 

8.  There  should  be  a  bona-fide  absence  of  the  absconding  person  from 
the  State,  and  without  being  known  to  the  other  party  to  be 
living ;  or^  at  least,  there  should  be  such  an  absence  from  the 
county  as  would  preclude  the  idea  that  he  was  living,  after  the 
most  careful  and  diligent  inquiry  had  been  made.    Jb. 

9l  Proof  of  an  earlier  ceremonial  marriage  rebuts  a  prestunption  of 
marriage  founded  on  reputation,  cohabitation,  and  social  recogni- 
tion.   Djtcker  v.  Morton^  477. 

MARRIED  WOMEN. 

The  policy  of  the  statute  is  against  the  appointment  of  married  women 
as  administratrices  or  guardians,  and  of  their  continuation  in 
ofiSce  after  their  marriage  subsequent  to  the  issuing  of  the  let- 
ters ;  but  it  seems  that  such  subsequent  marriage  of  an  adminis- 
tratrix is  no  ground  for  her  removal  where  her  husband  files  his 
consent  to  her  continuance  in  ofilce,  and  unites  with  her  and  the 
sureties  in  a  new  bond.    Newhouu  ▼.  GaUj  217. 

See  GuABDiAK  avd  Ward,  2. 

MINOR. 
SeeGuABDiAN  and  Wa^rd,  passim;  Ihvahts,  |xuAm. 

MORTQAGE. 
See  GuABDiAir  and  Ward,  4 ;  Husband  and  Wine,  1, 2 ;  ImrAsra,  2. 

NEXT  OF  KIN. 
See  ADmiaBTRATOR,  1,  9. 
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PARTNERSHIP. 

On  an  application  that  the  ezecaton  file  an  inyentorj,  and  give  seen- 
ritj  for  the  due  administration  of  the  estate^  a  motion  for  an 
order  that  the  ezecnton  deposit  with  the  surrogate  the  books  of 
a  copartnership  composed  of  the  deceased  and  one  of  the  ezeca- 
tors,  so  as  to  enable  the  next  of  kin  to  ascertain  the  amount  of 
^the  interest  of  deceased  in  such  copartnership,  wUl  not  be 
granted.  The  suryiying  partner  being  entitled  to  the  custody  of 
the  books  of  the  firm,  ought  not  to  be  compelled  to  giye  them 
up.     Waring  y.  Warinp,  206. 

PERSONAL  ESTATR 
See  CoLLvoToa. 

PEW. 
See  Aooounnvo,  15. 

POWER. 

An  authority  to  executors  to  sell  real  estate  in  a  certain  contingency, 
and  divide  the  proceeds  among  certain  specified  persons,  does 
not  yest  the  estate  in  the  execntors.  It  is  simply  a  power,  and 
the  land  passes  at  once  to  the  devisees,  subject  only  to  the  exe- 
cution of  the  power.     Scott  y.  Jfonellj  4S1. 

See  ComrKBsiov ;  JuBianicnoK,  3 ;  Real  EstatIi  1. 

PRACTICE  AND  PLEADING. 

1.  In  the  absence  of  any  proof  of  fraud,  or  mistake,  or  accident,  a  de- 
cree rejecting  a  will  propounded  for  probate,  will  not  be  opened 
on  the  grounds  that  the  counsel  engaged  were  incompetent,  or 
that  the  attesting  witnesses,  not  being  familiar  with  the  English 
language,  did  not,  on  the  hearing,  fully  understand  questions  put 
to  Uiem  in  that  language,  as  to  the  due  execution  of  the  Instru- 
ment propounded.  The  proper  remedy  is  by  appeal.  J}obkt  ▼. 
JfunrOf  486. 
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2.  When  the  surrogate's  decree  refusing  probate  will  M  opened — 

stated.    lb. 

3.  In  a  proceeding  in  the  surrogate's  court,  the  origrinal  decree  is  the 

paper  signed  bj  the  presiding  oflBcer  of  the  court}  written  out  on 
a  sheet  or  sheets  of  paper.    lb. 

4.  The  record  or  minutes,  kept  in  pursuance  of  the  statute,  is  merely 

the  enrolment  of  the  decree,  which  should  conform  to  the  orig- 
inal decree,  and  may  be  made  to  do  so  on  motion.  No  signature 
is  required  to  this  record.    lb. 

5.  An  original  decree  is  not  irregular  and  void  merely  because  the 

title  of  his  office  is  not  affixed  to  the  name  of  the  acting  surro- 
gate signed  to  it    lb. 

6.  On  proceedings  for  probate  of  a  will,  a  claim  of  interest  positively 

sworn  to,  will  make  the  claimant  a  contestant  before  the  court, 
and  a  party  to  the  proceedings.     Nor  ion  y  Lawrence^  47  S. 

7.  The  appearance  of  an  interested  party  in  open  court,  on  the  return- 

day,  though  not  served  with  citation,  entitles  him  to  be  heard. 
lb. 

8.  Objections  to  the  probate  of  a  will,  on  the-  ground  of  its  undue 

execution,  being  filed  by  certain  infants  claiming  to  be  legitimate 
grandchildren  of  the  deceased,  it  is  not  necessary  to  try  the 
question  of  the  interest  of  the  objectors  before  proceeding  to  the 
question  of  ihe  due  execution.  The  issue  of  interest,  and  the  is- 
sue of  due  execution,  do  not  constitute  separate  and  distinct  pro- 
ceedings,    lb.       ^ 

9.  The  Surrogate's  Court  is  always  open.    The  absence  of  the  surro- 

gate, or  of  the  parties,  on  an  adjourned  day,  does  not  abate  the 
proceedings  or  put  the  case  out  of  court  Oilman  v.  Oilman^ 
354. 

10.  Mere  absence  of  an  attesting  witness  from  the  State,  abroad  on  a 
journey  or  tour,  does  not  authorize  proof  of  the  will  by  proving 
the  handwriting  of  the  testator  and  of  the  witness.  To  entitle 
such  testimony  to  be  given,  the  witness  must  reside  out  of  the 
Stote.     Stow  V.  SUno^  305. 

11.  The  statute  providing  for  such  proo^  where  all  or  any  of  the  wit- 

nesses "  reside"  out  of  the  State  (3  Rev.  StaL^  5  ed.,  139,  140, 
g§  9, 12),  imports  something  more  than  mere  absence  from  the 
State.  The  word  should  be  taken  in  its  broadest  legal  signiflca- 
tion,  and  means  actual  residence,  without  regard  to  domiciL    IL 

See  Crbditors,  3. 
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PROBATE. 


A  legatee  under  a  will  made  prior  to  the  one  offered  for  probate,  who 
is  neither  an  heir-at-law  nor  next  of  kin  of  the  deceased,  may  in- 
tervene to  oppose  the  probate  of  the  subsequent  will.  Turhune 
T.  Brwkfield,  220. 

See  Jurisdiction,  6 ;  Practics  and  Plbadino,  2. 

PUBLIC  ADMINISTRATOR. 
See  Administrator,  1,  3. 

REAL  ESTATE. 

• 

1.  The  authority  granted  to  an  administrator  by  the  surrogate,  to  sell, 

considered  merely  as  authority,  is  analogous  to  a  power  in  trust 
to  sell,  as  distinguished  from  a  trust  It  is  a  judicial  decree  that 
the  lands  be  sold  to  pay  the  intestate's  debts,  as  well  as  a  judicial 
mandate  to  the  administrator  to  execute  the  decree.  His  duty 
is  similar  to  that  of  a  sheriff  on  execution,  and  is  strictly  analo- 
gous to  that  of  a  master  in  chancery  on  executing  a  decree  of 
sale,  and  he  is  vested  with  a  like  discretion  with  them.  In  re 
Lavfrence^  310. 

2.  Such  an  order  of  sale  having  been  made,  the  administrator  should 

be  left  free  to  execute  it,  and  an  application  by  an  assignee  of  a 
creditor  for. an  order  directing  the  administrator  to  execute  the 
order  of  sale  in  full,  by  selling  all  the  land  embraced  in  the  order 
and  not  sold,  will  be  denied.  The  proper  remedy  is  by  attach- 
ment, to  enforce  the  order  of  sale  already  decreed.    Jb, 

3.  The  administrator  is  bound  to  show  a  sound  discretion  as  to  the 

mode  of  conducting  the  sale.  He  is  not  bound  to  consummate 
the  sale,  if^  for  any  reason,  it  might  be  set  aside  by  the  surrogate 
on  the  ground  of  unfairness.    lb. 

4.  The  fact  that  the  widow  has  embarrassed  a  sale  attempted  under 

the  order,  or  that  it  is  probable  that  she  will  do  so  again,  by 
spreading  false  reports  as  to  the  title  being  subject  to  her  dower, 
— ffeldy  not  good  cause  to  suspend  the  sale  under  the  order.    lb. 

See  AocouKTiHO,  5 ;  Crkditorb,  2 ;  Exxoutor,  1 ;  Juribdiotion,  2, 3 ; 

PoWXBi  1. 
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RENUNCIATTON. 
Bee  ADxnneTRATORy  4,  6. 

BESIDENCE. 
See  Pbaotiox  and  Plkadino,  11. 

REVERSION. 

1.  L.  C.  devised  premises  to  the  intestate,  ^  if  he  should  live  ontil  he 
is  twentj-one,  or  marry  :*'  in  case  of  his  death  under  twenty-one, 
unmarried,  then  to  V.  The  intestate  died  under  twenty-one, 
unmarried. 

Ileldj  1.  The  fee  had  vested  in  the  intestate,  and  was  not  con> 
tingent  upon  his  arrival  at  the  age  of  twenty-one,  or  his  marriage. 

2.  The  rents  and  profits  accruing  between  the  vesting  of  the 
fee  and  the  death  of  the  intestate  belonged  to  him,  and  the  re- 
mainder thereof  left  unexpended  were  assets  in  the  hands  of  his 
administrator,  to  be  accounted  for. 

8.  The  rents  and  profits  accruing  after  the  death  of  die  intes- 
tate went  with  the  fee  to  V.  Kelso  v.  Cuming^  S92. 
5).  But  where  certain  persona!  property  was  beqaeathed  to  the  mtes- 
tate,  on  the  same  terms,  to  be  held  in  trust  for  him  until  he  was 
twenty-one, — Held^  that  V.  took  the  property  either  as  next  of 
kin  of  L.  C,  or  by  the  will.    Ih, 

See  BsQUBsn,  2,  8. 

REVOCATION  OF  WILL. 

1.  A  mere  intention  to  revoke  a  will  never  effectuates  an  express  revo- 

cation. The  most  satisfactory  evidence  that  the  testator  had 
repeatedly  and  explicitly  declared  a  deliberate  design  to  an&nl  or 
destroy  his  will,  previously  made,  would  not  authorize  the  court 
to  reject  the  instrument  A  written  statement  to  that  effect,  in 
the  testator^s  handwriting,  is  not  a  valid  revocation,  unless  cele- 
brated according  to  the  forms  prescribed  by  the  statute.  Dda- 
field  V.  Parish,  1. 

2.  A  leg^l  act  of  revocation  must  be  performed  animo  tt  facto.    Tliere 

must  concur,  both  the  intention  and  the  act.    Intention  or  mere 
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parpose,  to  become  legally  operative,  mast  be  expressed  in  a  legal 
way.  To  design  to  do,  and  to  do,  are  not  the  same.  The  act 
implies  and  embraces  the  intention,  bat  the  mere  naked  intention 
does  not  inclade  and  comprise  the  act  lb, 
S.  At  common  law  there  conld  be  a  revocation  of  a  will  implied  ironii 
drcamstanoes. 
There  were  two  classes  of  snch  implied  revocation : 

1.  Soch  as  were  declared  by  the  law,  in  view  of  a  change  in 
the  testator's  circumstances,  especially  his  fkmily  relations,  since 
the  execution  of  the  will,  and  which  effected  a  total  revocation  of 
the  will  and  all  its  dispositions.  This  class  was  received  in  con- 
sideration by  the  probate  courts.  It  was,  accordingly,  an  estab- 
lished role  that  marriage  and  the  birth  of  issue  effected  an  im- 
plied revocation  of  a  previous  will. 

Ultimately  the  birth  of  children  (without  a  subsequent  mar- 
riage after  the  will  was  made),  in  conjunction  with  other  altera- 
tions in  the  testator^s  circumstances,  was  held  sufficient  to  establish 
an  implied  revocation. 

An  alteration  in  the  testator's  circumstances,  when  that  altera- 
tion did  not  include,  as  one  of  its  essential  ingredients,  either  mar- 
riage or  the  birth  of  issue,  has  never  been  held  to  revoke  a  pre- 
vious will. 

2.  The  second  class  of  implied  revocations  at  common  law 
were  revocations  by  alienation  of  property,  or  snch  acts  of  the 
testator  in  regard  to  his  property  as  indicated  an  intention  to 
exempt  it  from  the  dominion  of  the  will.  These  revocations 
were  implied  from  the  testator's  dealing  with  the  property,  which 
was  the  subject  of  testamentary  gift,  and  their  extent  was  conse- 
quently commensurate  with  the  dealing.  This  class  of  revoca- 
tions only  affected  the  property  devised,  and  did  not  produce  a 
revocation  of  the  will  per  m  ;  and  theroforo  such  cases  never 
came  within  the  purview  of  the  probate  courts.    lb, 

4.  The  whole  subject  of  implied  revocation  in  the  State  of  New  York 

is  now  controlled  by  statute,  and  no  implied  revocations  are  ad- 
mitted except  those  enumerated  in  the  Revised  Statutes.    lb, 

5.  Proof  that  a  will,  subsequent  to  the  one  offered  for  probate,  was 

made  and  duly  executed  and  published  by  the  testator,  although 
the  sabsequent  will  cannot  be  found,  and  is  not,  therefore,  offer- 
ed,— ffeld^  sufficient  ground  for  refusing  probate  to  the  one 
offered.     Moore  v.  GristDoldy  388. 

6.  The  complete  destruction  or  cancellation  of  a  will,  is  not  necenary 
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to  constitate  its  revocation.  A  destroction  of  it,  as  complete  as 
was  in  the  testator's  power  in  his  infirm  health,  is  sufficient ;  the 
testator  being  of  a  sound  mind,  and  the  act  being  animo  revocan- 
di.  Sweet  v.  Sweety  451. 
7.  The  testator  tore  his  will  into  several  fragments,  which  were  care- 
fall  j  collected  by  his  wife,  and  sewed  together  in  sach  a  manner 
that  die  instrument  was  perfectly  l^ble  when  propounded  for 
probate.  The  testator  was  of  soand  mind,  thongh  in  infirm 
health,  at  the  time  of  the  tearing,  and  expressed  satisfaction  at 
its  destruction. 

Held^  that  there  was  a  valid  revocation  of  the  will.    76. 

SECTJRITY  FOR  THE  DUE  ADMINISTRATION  OF  THE 

ESTATE. 

1,  The  proponent,  who  is  also  the  executrix,  and  a  legatee  under  an 
alleged  will  of  the  testator,  of  a  later  date  than  that  already 
admitted  to  probate,  'has  such  an  interest  in  the  estate  of  the 
deceased,  pending  proceedings  on  the  probate  of  the  paper  pro- 
pounded by  her,  as  entitles  her  to  petition  for  an  order  compel- 
ling the  executrix  of  the  will  already  admitted,  to  give  security  or 
be  superseded.     Cunningham  v.  Sauza,  462. 

3.  The  *^  due  administration  of  the  estate,"  for  which  an  executor  gives 
security,  consists  in  paying  its  obligations,  and  handing  over  the 
balance  to  the  persons  entitled.    lb. 

STAY  OF  PROCEEDINGS. 
See  Appbau 

SUSPENSION  OF  POWER  OF  ALIENATION. 

1.  A  direction  in  a  will  that  the  executors  invest  a  certain  sum  of 
money  in  the  purchase  of  real  estate,  in  their  own  names,  in 
trust,  and  apply  the  income  of  it  to  the  support  and  maintenance 
of  the  widow  during  her  life,  and  to  the  support  and  education 
of  two  infant  children,  until  they  should  become  of  age, — ffeldj 
void,  as  suspending  the  power  of  alienation  for  a  longer  period 
than  that  of  two  lives  in  being.  A  limitation  upon  minorities  is 
a  limitation  upon  lives.     Scott  v.  Monell^  481. 

S.  Such  a  direction  is  not  rendered  valid  by  a  subsequent  provUon 
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of  the  will,  that  upon  the  death  of  the  widow  the  snm  so  directed 
to  be  invested  should  become  a  part  of  the  residuary  estate.  lb, 
3.  It  can  make  no  difference  whether  or  not  anj  farther  limitatioa 
woald  be  cut  off  by  the  widow's  death  during  the  minority  of  the 
diildren.  The  existence  of  a  possibility  that  the  trust  might  be 
carried  over  beyond  two  liyes,  is  suffident  to  render  it  invalid.  /I. 

TAXES. 
See  AccouuTiNo,  10. 

TREASURER  (of  Covjstvy). 
See  Administrator,  1,  8. 

TRUST. 

Where  a  will  creates  a  trust  of  the  rents  of  real  estate  for  the  benefit 
of  a  family,  ^  while  they  coutinue  such,''  and  there  is  no  similar 
trust  of  the  proceeds  of  the  sale  of  such  lands^  uuder  a  power 
contained  in  the  will,  such  power,  though  not  limited  in  terms, 
cannot  be  exercised  ni^til  the  family  is  broken  up.  In  re  Veen- 
dervoorty  270. 

See  Bbqubstb,  4  ;  Distribution,  3  ;  Bomigil,  4,  5 ;  Rbvbrsion,  2  ; 
Rial  Estate,  1 ;  Subpekbion  of  Power  of  Alienation,  1,  2,  8. 

VESTING  OF  LEGACIES. 
See  Distribution,  5 ;  Legacy,  1,  2. 

WILLS. 

1.  Where  a  will  appears,  on  its  face,  to  have  been  duly  executed  and 
published  as  a  last  will  and  testament,  in  the  presence  of  three 
witnesses,  and  after  a  lapse  of  thirty-five  years,  the  witnesses  be- 
ing dead,  their  signatures  and  that  of  the  testator  are  proved, 
and  other  facts  appear  indicating  care  and  circumspectioB  at- 
tendant upon  the  execution  of  the  paper, — ffeld,  that  it  will  be 
presumed  tJiat  all  the  other  fonnaHties  required  by  law,  for  ibt 
VoolL-^ 
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of  the  testator  that  the  instrament  which  the  testator  has  sub- 
scribed is  his  last  will  and  testament  If  this  is  done,  it  is  a  sub- 
stantial compliance  with  the  statute ;  and  nothing  less  than  this 
will  do.    Ih. 

14.  The  will  of  a  competent  testator  stands  as  the  reason  for  the  act, 
and  requires  no  other  evidence  to  support  it  than  proof  of  due 
execution  according  to  the  ceremonies  prescribed  by-law.  Dela- 
field  y.  Parithj  1. 

ly  But  a  different  degree  and  class  of  proof  are  required  where  the 
will  has  been  made  by  the  intervention  of  one  profiting  by  its 
provisions  and  occupying  relations  of  confidence  and  influence 
towards  a  testator  of  w«ak  or  doubtful  capacity.  For  example, 
where  the  parties  are  in  the  relation  of  guardian  and  ward,  prin- 
cipal and  agent,  trustee  and  cestui  que  trtistj  attorney  and  client, 
the  court  is  exact  and  scrutinizing  in  its  requisition  of  the  pkunest 
evidence  of  volition  and  capacity.  Where  such  relations  of  con- 
fidence exist,  and  the  party  frames  tiie  instrument  for  his  own 
advantage  and  benefit,  every  presumption  arises  against  the  trans- 
action. In  such  a  case,  it  is  not  necessary  to  prove  fraud  and 
circumvention,  but  the  proponent  must  remove  the  suspicion  by 
clear  and  satisfactory  proof 

The  principle  involved  in  this  rule  must  be  considered  as  re- 
lating rather  to  the  quantum  of  evidence  required  in  such  cases, 
than  to  an  actual  conclusion  of  fraud  in  fact.     lb, 

I9u  And,  in  its  application,  it  requires  from  the  proponent  evidence 
outside  of  the  document  itself  that  the  contents  were  understood 
by  the  decedent,  and  were  conformable  to  his  real  wishes ;  that 
the  act  was  the  result  of  free  volition,  the  actual  will  {voluntas 
ipsa)  of  a  competent  mind ;  and  if  from  any  cause  such  proof  fail, 
probate  must  be  denied.    lb, 

17.  Where  the  testator  made  with  due  deliberation,  and  under  l^^al 
advice,  his  will,  in  the  year  1843,  whereby,  after  providing  for 
his  wife  and  making  other  legacies,  he  made  his  two  brothers 
residuary  legatees,  the  residue  at  the  time  being  small ;  and  sub- 
sequently, in  1849,  when  such  residue  had  increased  very  laigely, 
and  he  had  made  no  change  in  the  will,  was  seised  with  apoplexy, 
and  after  a  partial  recovery,  and  the  exhibition  of  some  degree 
of  intelligence,  he  made  a  codicil  in  favor  of  his  wife,  proved  to 
have  been  conformable,  in  a  measure,  to  intentions  expressed 
previous  to  his  illness, — Held^  that  such  codicil  ^ould  be  ad- 
mitted  to  {probate.    A 
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ffeld^  also,  in  respect  to  suhaeqaent  codicils,  not  supported  by 
any  extriDsic  evidence  of  intention  prior  to  his  illness,  which  were 
made  in  &Tor  of  his  wife,  while  he  was  in  her  charge,  his  CacuI- 
ties  were  enfeebled  and  impaired,  and  his  power  of  communica- 
tion and  mental  manifestation  greatly  affected,  that  the  proof  in 
support  of  such  codicils  was  ddScient,  and  they  should  be  denied 
probate.    lb. 

18.  Undae  influence  in  procuring  a  will  may  not  only  be  proved  by 

direct  evidence  of  importunity,  or  the  practice  of  arts  upon  the  ^ 
decedent,  but  may  be  presumed  from  facts ; — which  throws  upon 
the  party  propounding  it  for  probate,  the  burden  of  establishing 
free  agency  and  understanding  of  the  contents  of  the  instrument 
In  re  Welsh,  238. 

19.  Proof  of  prior  instructions  corresponding  with  the  contents  of  a 

will,  or  complete  recognition  of  every  part  of  it  as  the  free  act  of 
the  decedent,  is  indispensable  in  every  case  of  diminished  mental 
power,  accompanied  by  suspicious  circumstances  as  to  the  origi- 
nation and  execution  of  the  instrument  Mere  acknowledgment 
of  the  will  is  not  sufScient ;  it  must  appear  to  be  the  result  of  the 
decedents  own  suggestions,  freed  from  any  influence.    lb. 

20.  The  rector  of  a  church  which  is  residuaiy  legatee  in  a  will,  who 

has  the  nomination  to  two  scholarships  created  by  it  in  a  theolo- 
gical seminary,  who  procured  the  will  to  be  drawn,  was  named 
therein  as  sole  executor  thereof,  and  superintended  its  execution, 
is  a  person  so  benefited  by  it  as  to  require  an  investigation  as  to 
its  spcntaneouM  character.  Such  an  interest,  under  the  common 
law,  only  makes  a  legacy  presumptively  void,  although  under  the 
civil  law  it  was  absolutely  void.    Jb. 

21.  The  relation  of  spiritual  adviser,  where  the  person  holding  it  pro- 

cures a  will  to  be  drawn,  and  superintends  its  execution,  by  which 
a  church  in  which  he  is  interested  is  benefited,  raises  enough  of 
a  presumption  of  undue  influence  to  require  proof  of  spontaneity 
or  volition  to  repel  it    lb, 

22.  Part  of  a  will  may  be  refused  probate  in  consequence  of  undue 

influence  in  regard  to  it,  and  the  residue  admitted.  The  same 
rule  prevails  as  in  case  of  incompetency  or  fraud  as  to  such  part 
lb. 

23.  Where  suspicions  of  undue  influence  are  created  by  reason  of  the 

advanced  age,  blindness,  and  imbecility  of  the  testator, — Meid^ 
that  a  presumption  is  raised  against  the  will,  which  requires  that 
they  be  removed  by  clear  and  satisfactory  evidence,  beyond  the 
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mere  fact  of  the  existence  of  the  will  and  the  capability  of  the 
testator. 

Held^  farther^  that  such  presamptioii  is  satisfactorily  removed 
by  proof  of  the  instmctioiis  given  by  the  testator  in  regard  to  the 
drawing  of  his  will ;  that  the  same  was  carefully  read  and  ex-, 
plained  to  him  at  the  time  of  its  execation,  and  that  he  subse- 
quently declared  every  thing  was  arranged  to  his  satisfaction. 
Turkune  v.  Brookfield^  220. 
i24.  The  influence  to  vitiate  an  act  must  amount  to  force  and  coercion, 
destroying  free  agency.  It  must  not  be  the  influence  of  affection 
and  attachment,  nor  the  desire  of  gratifying  the  wishes  of  another. 
The  proof  must  be,  that  the  act  was  obtained  by  coercion ;  by 
importunity  that  could  not  be  resisted ;  that  it  was  done  merely 
for  the  sake  of  peace,  so  that  the  motive  was  tantamount  to  force 
iind  fear.  The  natural  inflaence  of  a  wife,  aridng  from  her  reU- 
tions  with  the  testator,  without  proof  of  any  specific  acts,  will  not 
amount  to  such  coercion.     Clarke  v.  Davis^  249. 

25.  The  testator  was  aged,  and  his  mental  capacity  greatiy  impaired 

by  habitual  intemperance.  In  the  presence  of  his  wife,  he  di- 
rected that  his  will,  drawn  according  to  former  instructions,  should 
be  changed ;  "  that  he  wanted  to  satisfy  his  wife,  and  it  must  be 
drawn  as  she  desired  it'^  The  wife  then  gave  directions  as  to 
tiie  particular  disposition  of  property,  especially  that  two-thirds, 
instead  of  one-half,  should  go  to  her.  It  appeared  that  the  wife 
had  for  some  time  directed  the  intentions  and  controlled  the  acta 
of  the  testator. 

Held,  that  probate  must  be  denied.    Julke  v.  Adam^  454. 

26.  Where  no  failure  of  memory  was  exhibited  at  the  time  the  will 

was  executed,  and  the  testator  is  not  shown  to  have  had  any 
disease  of  the  brain  which  permanentiy  impaired  his  mental 
faculties, — Held^t  that  the  facts  of  his  old  age,  declining  health, 
and  his  failure  to  recollect  or  understand  certain  transacticms,  do 
not  prove  a  want  of  mental  capacity  to  make  a  will.  Clarke  v. 
Davis^  249. 

27.  A'statement  made  by  the  testator  after  the  execution  of  a  codicil, 
to  a  daughter  whom  he  had  therein  disinherited,  that  he  had 
given  her  the  sum  of  $600,  and  no  such  sum  appeared  in  the 
will, — Heldy  not  sufficient  to  prove  a  want  of  capacity.  The  ca- 
pacity of  a  testator  to  make  a  will  must  be  determined  by  what 
happened  at  its  execution,  and  not  what  afterwards  occur- 
red.    76. 
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28.  Evidence  of  habits  of  intemperance,  and  occasional  fits  of  wild- 
nesBi  though  indicating  an  impaired  mind, — Held^  not  sufficient 
to  establish  a  total  and  permanent  want  of  testamentary  capacity. 
Julke  V.  Adam,  464. 

See  Practicb  and  Plbadino,  11 ;  Rrvooatiov,  passim  ;  Lkoact, 
passim;  Bk^v^st, passim ;  DBeosHDANTS,  1. 
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